TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIiA VIET NAM
TINH PONG NAI Poc lap - Tw do - Hanh phiic

Ban 4n s6: 22/2019/KDTM-PT
Ngay: 22-11-2019

VIV: “Tranh chdp hop dong xdy
dung”

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG NAI

- Thanh phan Hgi dang xét xa phac tham gém co:
Tham phén - Chui toa phién tda: Ong V& Van Toan
Céc thdm phan: Ong Lé Vin Quy

Ong Tran Thanh Phong

- Thu ky phién toa: Ba Nguyén Tran Tric Thay — Thu ky Toa an nhan dan
tinh Bong Nai

- Pgi dign Vién Kiém sat nhan dan tink Péng Nai tham gia phién toa: Ba
Ping Thi Thanh Tam - Kiém sat vién.

~ Ngay 22 thang 11 ndm 2019 tai Toa an nhan dan tinh Pdng Nai xét xir phlc
tham cong khai vu an kinh doanh thuong mai thy ly s6 33/2019/TLPT-KDTM ngay
12 thang 9 nam 2019 vé viéc “Tranh chap hop dong xay dung”.

Do ban 4n kinh doanh thwong mai so tham s6 03/2019/KDTM-ST ngay
18/6/2019 cua Toa &n nhan dan huyén Trang Bom, tinh Bong Nai bi khang cao.

Theo quyét dinh dua vu an ra xét xa phac tham sé 194/2019/QP-PT ngay
14/10/2019 va quyét dinh hodn phién toa sé 77/2019/QPPT-KDTM ngay
12/11/2019, giira cac duong su:

1. Nguyén don: Cong ty trach nhiém hitu han mét thanh vién TK .

Dia chi tru so: T6 9, khu phé 8, thi tran Vinh An, huyén V, tinh B

Pai dién theo phap luat: Ong PK — Giam déc.

Nguoi dai dién theo ay quyén: Anh HVH, sinh nim 1992.

bia chi: huyén C, tinh BL.

Dia chi lién hé: huyén V, tinh D (van ban ty quyén ngay 10/9/2018)

2. Bidon: Congty B .

Pia chi try so: phuong T, quan 9, thanh phé H6 Chi Minh.



Dai dién theo phap luat: Ong J - Chu tich Hoi dong quan tri.

Nguoi dai dién theo uy quyén:

2.1. Anh L, sinh nam 1971.

Dia chi: phuong P, quan 7, thanh phd Ho Chi Minh. (vin ban ty quyén ngay
17/7/2018)

2.2. Ba H, sinh nim 1978- nhan vién. (van ban uy quyén ngay 20/11/2019)

3. Nguoi 6 quyén va nghia vu lién quan: Congty TTT.

Dia chi tru s¢: khu phé 8, thi trin Vinh An, huyén V, tinh B

Pai dién theo phap luat: Ong HVT — Giam déc.

4. Ngwoi khang cao: Bi don Congty B .

(Ong Hiéu, 6ng LAm, ba Hué c6 mat; éng Trung vang mat)
NOI DUNG VU AN:

+ Theo dn so' tham, nguyén don Cong ty trach nhi¢m hizu han mgt thanh vién
TK ¢6 6ng HVH dai dién theo uy quyén trinh bay:

Giita Cong ty B (sau day goi tat 1a Cong ty B) va Cong ty trach nhiém hitu
han mot thanh vién TK (sau day goi tat 1a Cong ty TK) c6 théa thuan ky hop dong
kinh té s6 05/HDXD-TK.2016, ngay 02/6/2016; Phuy luc s6 01 (phan lam thém trong
trai ga giai doan 1) ngay 19/11/2016 va hop dong kinh té s6 07/HDXD-TK.2016
ngay 08/10/2016, theo d6 Cong ty TK s¢€ thi cong xa@y dung trai ga va cac hang muc
phu tro tai dia diém x& H, huyén T, tinh B cho Cong ty B.

Can cir vao cac hop dong nay, Cong ty TK da thi cong hoan thanh cac hang
muc cong trinh “Trai chan nudi ga cong nghiép” tai xa Hung Thinh, huyén Trang
Bom, tinh Pong Nai va da ban giao cong trinh dé Cong ty B dua va sir dung. Cu thé,
ngay ky nghiém thu cua hop dong 05/HPXD-TK.2016 la ngay 15/10/2016; Phu luc
s6 01 va hop dong 07/HDXD-TK.2016 1a ngay 28/02/2017 (12/01/2017- BL 248).

Thuc té, no chua thanh toan theo gia trj cac hop dong:

Khoin muc Dién giai S6 tién (PoNQ)
Hop dong kinh té s6 05/HDPXD- | 10% gia tri hop dong 500.000.000
TK.2016
Phu luc s6 01 Hop dong kinh té so | 10% gia tri phu luc hop 58.300.000
05/HPXD-TK.2016 dong
Hop dong kinh té s6 07/HDXD- | 30% gi4 tri hop dong (dot 953.997.000
TK.2016 thanh toan lan 3)
10% gia tri hgp dong (dot 317.999.000
thanh toan cubi)
Téng cong 1.830.296.000
(®ong)




Can clr vao cac hop ddng, phu luc hop dong va thuc té trong qué trinh thi

cong thi c6 phat sinh tang, gidm nhu sau:

Phat sinh tang:

S Noi dung cong viéc PV | Khéi | Pon gia Thanh tién
T T |luwong| (dong) (d6ng)
T
1 | Lam thém nha giat 46 + nha l6i disat | Tho | 1 25.644.000 |  25.644.000
tring + l4p cira thdng gié nha phét
dién
2 | Lap ludi chong chim nha nudi ga 01 | T bo 1 30.000.000 30.000.000
3 | Lam duong beton ram déc T bo 1 48.000.000 48.000.000
4 | Lam duong di tam cho xe thiét bi T bo 1 20.000.000 20.000.000
5 | Xay tuong va lap ctra nha nubi ga 02 | T bo 1 20.900.000 20.900.000
va 03
6 | Nha kho trang — KL phat sinh T bo 1 143.300.000 | 143.300.000
7 | Nha quan ly - KL phét sinh T bo 1 15.900.000 15.900.000
8 | Nha cong nhan, nha an — KL phat T bo 1 19.100.000 19.100.000
sinh
9 | Lam hang rao méng dé ché T bo 1 7.100.000 7.100.000
Tong cong 329.944.000
(®ong)
Phét sinh giam:
ST Noi dung cong viéc DVT | Khéi | Pon gia Thanh tién
T luong (ddng) (ddng)
1 | Cura di nha quan ly m? 12,8 1.100.000 14.080.000
2 | Ban cau xi bét bo 3 1.650.000 4.950.000
3 | Thay toan bo tole lgp mai bang tole bo 1 122.863.000 | 122.863.000
OPP 5mm
4 | Nha bao vé Nha 1 40.000.000 40.000.000
5 | Thi cong dién trong trai ga 01 Bo 1 139.000.000 | 139.000.000
6 | Thi cong dién trong trai ga 02&03 Bo 2 145.000.000 | 290.000.000
7 | Lap cta rém tam sat tring m?> | 12,32 550.000 6.776.000
8 | Thicong nén va mai khu d3t thiét bj bo 1 5.000.000 5.000.000
phun sat trung
9 | Thi cong taluy S1&S2 bo 1 14.000.000 14.000.000
10 | Lap dan day muong thu nudc mua Tam 50 180.000 9.000.000
11 | Thap nudc 2m3 trong trai ga Bo 3 6.313.800 18.941.400
12 | Hé thong tiép dia cho ta dién Bo 1 8.000.000 8.000.000
Tong cong 672.610.400
Dong)

Ngoai ra con c6 chi phi dau chay may phat dién cho cong trinh ma cac bén co
van ban thoa thuan theo Théng bao ngay 22/6/2016 va theo bang tong hop gio may
phat dién cd xac nhan cia nguoi phu trach ky thuat caa Cong ty B cung vai cac hoa



don gia tri gia ting dau s6 004558, 0004547, 0004553, 0004536, 0004603, phia
Cong ty B da nhan cua Cong ty TK thi chi phi dau chay may 1a 58.600.000 dong. Sb
tién nay yéu cau phia Cong ty B phai tra cho Cong ty TK .

Trong qua trinh gidi quyet vu &n va tai phién tda, Cong ty TK ddng y chiu
250.000.000 dong chi phi lam giay phép xay dung ma Cong ty TK khong lam dugc.
S6 tién nay duoc can trir vao sb tien Cong ty B ng Cong ty TK .

Cong ty TK yéu cau Cong ty B phai tra s tién nhu sau: Gia tri thuc té cua
nhitng hang muc di thi cong theo cac hop dong 1a 907.685.600 dong (chi tiét nhu
sau: ng chua thanh toan theo gia tri hop déng 1.830.296.000 dong - 672.610.400
ddng phét sinh giam - 250.000.000 ddng tién 1am gidy phép xay dung): chi phi phét
sinh ting 329.944.000 dbng; Tién dau chay may phat dién 58.600.000 dong va lai
suat cham thanh toan véi mac 1i cu thé nhu sau:

50 L
Lo > al
5 tid . |nga :
Hop don Noi dun c;(eilriegé Tu nga ben }?A 4 suat | - Lai cl}ém
op & i & A gay ngay ha Nz | tra (Pong)
(ddng) m |
tra
Hop dong 5% gia tri
kinh té s6 | hop dong 16/10/ 18/6/ 11
05/HDXD- | (Tin bo 250.000.000 2017 2019 610 % 46.597.222
TK.2016 hanh)
Phu lucso | 5% gia tri
01 Hop phu luc
dong kinh té | hop dong 01/3/ 18/6/ 11
6 (Tién bao 29.150.000 2018 2019 474 % 4.221.892
05/HBXD- | hanh)
TK.2016
Hop dong 5% gia tri
kinhtés6 | hop dong 01/3/ 18/6/ 11
07/HDXD- | (Tién bao 158.999.500 2018 2019 474 % 23.028.428
TK.2016 hanh)
No ch}ra thanh toén‘ theo
hop dong (c6 ca phan 01/3/| 18/6/ 11
phat sinh tang), sau khi 858.080.100 2017 2019 839 0% 219.978.368
da trur di tién bao hanh
R WA rxe 1A ol £ X 293.825.909
Tong tién lai cham tra tinh dén ngay 18/6/2019 (Pdng)

Tong sb tién Cong ty TK yéu cau Cong ty B phai tra 1a 1.590.055.509 dong
(Mot ty nam tram chin muoi triéu khong tram nam muoi 1am nghin nam tram I¢
chin dong).



+ Theo dn so tham, bi don Cong ty B c6 6ng L dai dién theo iy quyén trinh
bay:

Viéc hai Cong ty B va TK c6 ky hop ddng kinh té s6 05/HPXD-TK.2016,
ngay 02/6/2016; Phu luc s6 01 (phan lam thém trong trai ga giai doan 1) ngay
19/11/2016 va hop ddng kinh té s6 07/HPXD-TK.2016 ngay 08/10/2016, theo d6
Cong ty TK s& thi cong xay dung trai ga va cac hang muc phu tro tai dia diém x4
Hung Thinh, huyén Trang Bom, tinh Déng Nai cho Cong ty B va cac bén ciing da
ky bién ban nghiém thu caa cac hang muc cua hop ddng va phu luc hop dong nay
vao ngay 15/10/2016 va 28/02/2017 nhu Cong ty TK trinh bay la ding.

Thuc té, theo hop dong kinh té sé 05/HDXD-TK.2016, ngay 02/6/2016; Phu
luc s6 01 (phan lam thém trong trai ga giai doan 1) ngay 19/11/2016 va hop dong
kinh té s6 07/HDXD-TK.2016 ngay 08/10/2016 ma hai cong ty da ky két thi s tién
Cong ty B con ng cong ty TK cac khoan muc nhu Coéng ty TK trinh bay la ding. Cu
thé nhu sau:

Khoan muc Dién giai S6 tién (PoNQ)
Hop dong kinh té s6 05/HPXD- | 10% gia tri hop dong 500.000.000
TK.2016
Phu luc s6 01 Hop dong kinh té s6 | 10% gia tri phu luc hop 58.300.000
05/HDXD-TK.2016 ddng
Hop dong kinh té s6 07/HPXD- | 30% gia tri hop dong (dot 953.997.000
TK.2016 thanh toan lan 3)
10% gia tri hop dong (dot 317.999.000
thanh toan cudi)
Tong cong 1.830.296.000
(Ddng)

Trong qua trinh thi cong c6 cac hang muc trong hop dong phat sinh giam nhu
cong ty TK trinh bay la dung. So tién phat sinh giam la 672.610.400 dong.

Ddi véi chi phi 1am giay phép xay dung, thi Cong ty B chi thong nhat véi
Cong ty TK Ia trir 250.000.000 dong dé Cong ty B lam giay phep xay dung neu cac
bén hoa giai duoc. Tai phién Toa, Cong ty B khong d6ng y can trir nita ma van tiép
tuc yéu cau phia Cong ty TK thuc hién viéc xin gidy phép xay dung.

Déi véi phan phét sinh ting: Cong ty B ¢6 yéu cau phia cong ty TK lam céc
hang muc nhu Cong ty TK trinh bay 1a cé that nhung do ban dau céc bén khdng ky
hop dong ddi véi cac hang muc phét sinh nay nén Cong ty B nghi phia Cong ty TK
lam khuyén mai cho Cong ty B. Véi cac hang muc phat sinh ting nay, Cong ty B chi
d6ng y tra nhitng hang muc 6ng Ma Sang Don 1a dai dién cho Cong ty thoi diém do
da ky xac nhan, cu thé nhu sau: Nha giat do, 16i di sat tring, 1dp cira thdng gi6 nha
phat dién sb tién 25.644.000 dong; lip lugi chéng chim nha nudi ga 01 la
30.000.000 ddng; 1am dudng bé tdng ram doc 48.000.000 dong; lam duong di tam



cho xe thiét bi 20.000.000 dong. Tong so tien 1a 123.644.000 dong. So tien con lai
Cong ty B khong dong y tra vi dai dién cho Céng ty thoi diém do khong cé ky Xac
nhan.

Trong céc budi 1am viéc va tai phién toa dai dién theo ty quyen cua Cong ty
B thong nhat dugc cac hang muc phat sinh tang va gia dé thi cong cac hang muc ma

Cong ty TK da lam la:
S NOQI DUNG CONG VIEC PV | KHOl | PON GIA THANH
T T | "N DONG) TIEN
T (PONG)
1 | Lam thém nha giit do + nha 16i di Tho| 1 25.644.000 |  25.644.000
st tring + lap cira théng gié nha
phat dién
2. | Lap ludi chong chim nha nudi ga 01 | T bo 1 30.000.000 30.000.000
3 | Lam duong beton ram doc Tbo 1 48.000.000 48.000.000
4 | Lam dudng di tam cho xe thiét bi Tho| 1 20.000.000 20.000.000
5 | Xay tuong va lap cira nha nudi ga 02 | T bo 1 20.900.000 20.900.000
va 03
6 | Nha kho tring — KL phat sinh Tho| 1 | 143.300.000 | 143.300.000
7 | Nha quan ly - KL phét sinh Tho| 1 15.900.000 |  15.900.000
8 | Nha cong nhan, nha in — KL phat Tho| 1 19.100.000 19.100.000
sinh
9 | Lam hang rao mong da ché Tho 1 7.100.000 7.100.000
Tong cong 329.944.000
(Bong)

Gia nay la gia hop ly dé thi cong cac hang muc chir khong dong nghia véi
viéc Cong ty B tra toan bo chi phi ndy. Cong ty B chi dong y tra 123.644.000 dong
d6i v&i nhitng hang muc phat sinh ting ma 6ng Ma Sang Don 1a dai dién cho Cong
ty thoi diém d6 da ky xac nhan.

Péi vai chi phi dau chay may phat dién, nguoi cua Cong ty B c6 ky xac nhan
s6 gio chay may phat dién va c6 nhan héa don tién dién véi tong sb tién la
58.600.000 dong 1a dung nhung trude day, Cong ty B, Cong ty TK va Cong ty TTT
(goi tat 1a Cong ty Tan Thanh Thai) c6 thoa thuan miéng véi nhau do phia Cong ty
Tan Thanh Thai chiu trach nhiém tra. Nay néu Cong ty Tan Thanh Thai khong chiu
tra cho phia Cong ty TK thi Toa ct xu theo phép luat. Khi can thiét, Cong ty B s&
khai kién Cong ty Tan Thanh Thai bang mot vy an khéc.

Péi véi phan 14i cham thanh toan véi sé tién 293.825.909 dong phia Cong ty
B khong dong y tra. Nguyén nhan Cong ty B cham tra cho Cong ty TK la do Cong
ty TK khong lam dugc giay phép xay du:ng nhu théa thuan trong hop dong va chua
c6 di chung tir bao gom: Hoa don gia tri gia tang, bién ban nghiém thu, hd so hoan
cong hop 1&, bién ban thanh Iy hop dong caa hop dong kinh té s6 05/DHXD-



TK.2016, ngay 02/6/2016 va hop dong kinh té s6 07/HDXD-TK.2016, ngay
08/10/2016 de giao Cong ty B nén dugc hicu la Cong ty TK chua thuc hién xong
hop dong nén Céng ty B khong dong y tra lai.

+ Theo bdn dn so tham, nguoi c6 quyén loi va nghia vu lién quan Cong ty
TTT trinh bay:

Cong ty Tan Thanh Thai khong c6 nghia vu tra tién dau chay may phat dién
cho Cong ty TK vi day la thoa thuan gira Cong ty Tan Thanh Thai va Cong ty B,
khong lién quan dén Cong ty TK..

Tai ban dn kinh doanh thwong mai so' tham so 03/2019/KDTM-ST ngay 18
thang 6 nam 2019 cua Toa an nhan dan huyén Trang Bom, tinh Pong Nai tuyén xuz:

- Ap dung khoan 1 biéu 30; diém b khoan 1 Piéu 35, diém g khoan 1 Diéu
40, khoan 3 Diéu 92, Diéu 147, khoan 1 Diéu 228, Diéu 266, Diéu 271, khoan 1
Diéu 273 cua Bo luat T6 tung Dan sy nam 2015;

- Ap dung khoan 2 diéu 468; DBiéu 519 B¢ luat dan sy ndm 2015;

- Ap dung diéu 306 cua Luat Thuong mai 2005;

- Ap dung Diéu 138, 144 Luat Xay dyng nim 2014;

- Ap dung Diéu 27, 28 Nghi dinh sé 37/2015/ND-CP, ngay 22/4/2015 cua
Chinh Phii quy dinh chi tiét vé hop dong xay dung;

- Ap dung Nghi quyét sb 326/2016/UBTVQH14, ngay 30/12/2016 cua Uy
ban Thuong vu Qudc hdi quy dinh vé mic thu, mién, giam, thu, nop, quan Iy va sir
dung an phi va I¢ phi Toa an.

Tuyén xi:

Chép nhéan yéu cau khoi kién ctia Cong ty TNHH MTV TK dbi véi Cong ty B

. Budc Cong ty B phai thanh toan cho Cong ty TNHH MTV TK tong sé tién
1 590.055.509 dong (M6t ty nam tram chin muoi tri¢u khong trdm nam muoi lam
nghin ndm tram I¢ chin dong) Bao gom:

- Gi4 tri thuc té cia nhiing hang muc dd thi cong theo hop dong 1a
907.685.600 dong;

- Chi phi phat sinh ting [a 329.944.000 dong;

- Tién dau chay may phat dién 1a 58.600.000 dong;

- Tién 1ai cham thanh toén 1a 293.825.909 dong.

Ngoai ra ban an con tuyén vé an phi, nghia vu thi hanh &n va quyén khang
Cao0 Cua cac duwong su.

+ Ngay 03/7/2019, bi don Cong ty B khang cao toan bg ban én so tham va
yéu cau Toa an cap phlc tham giai quyét:

- Huy ban 4an so tham sb 03/2019/KDTM-ST ngay 18 thang 6 nam 2019 cua
Toa an nhan dan huyén Trang Bom, tinh Bong Nai.



- Xem xét lai cac khoan thanh toan hop ly va khoan 1ai do cham thuc hién
nghia vu thanh toan.

+ Ly do khang cao:

Cép so tham khong xem xét quy dinh Luat xay dyng dé xac dinh 18i dn dén
tranh chap, khéng xem xét 15i cac bén dé xac dinh nghia vu ma budc Cong ty B chiu
toan bo 1ai phat vi pham nghia vu thanh toan 1a khong dung va cép so thim xac dinh
vO hiéu mot phan thoa thuan cua hop dong nhung khéng xem xét ¢6 vo hiéu toan bo
hop dong hay khéng.

+ Tai phién toa phtc tham:

- Bi don C6ng ty B rit mot phan yéu cau khang cao 1a yéu cau hay ban an so
tham s6 03/2019/KDTM-ST ngay 18 thang 6 nam 2019 cta Toa 4n nhan dan huyén
Trang Bom, tinh Pong Nai va yéu cau khang cao dbi véi viéc thanh toan cac khoan
con ng nguyén don; Giit nguyén phan khang céo yéu cau cip phlc tham xem xét
khoan lai do cham thuc hién nghia vu thanh toan.

- Nguyén don giit nguyén yéu cau khoi kién va cung cap ching ct 1a hoa don
gia tri gia tang s6 0000334 ngay 05/01/2017 va bién ban ban giao hoa don ngay
06/01/2017.

Céc bén duong sy khdng thoa thuan dugc vé viéc giai quyét vu an.
Y kién cia dai dién Vién Kiém sat nhan dan tinh Pong Nai:

- Nguoi tham gia to tung va ngudi tién hanh t6 tung da thuc hién ding quy
dinh cia B6 luat to tung dan su. Bi don lam don khang cao trong han luat dinh nén
dugc xem Xét.

- Vé duong 16i giai quyét:

Tai phién toa Cong ty B rat mot phan yéu cau khang céo 1a yéu cau hay ban
an so tham s6 03/2019/KDTM-ST ngay 18 thang 6 ndm 2019 cta Tda &n nhan dan
huyén Trang Bom, tinh Bong Nai va yéu cau khang cdo d6i vai viéc thanh toan cac
khoan con ng nguyén don, viéc bi don rit mot phan yéu cau khang céo 1a hoan toan
tu nguyén, khong trai phap luat nén dé nghi Hoi dong xét xir ghi nhan.

Déi vai phan khang cdo con lai 1a yéu cau xem xét khoan 1di do cham thuc
hién nghia vu thanh todn. Tai phién toan Céng ty TK cung cdp hoa don gia tri gia
tang s6 0000334 ngay 05/01/2017 va bién ban ban giao hoa don ngay 06/01/2017,
vé phia Cong ty B thira nhan da nhan hoa don va gidy dé nghi thanh toan dot 02 vao
ngay 06/01/2017, nhu vay Cong ty TK da thuc hién dang theo thoéa thuan cua hop
dong ma cac bén da ky két nhung Cong B khdng thanh toan khoan tién dot 02 cho
Cong ty TK la vi pham nghia vy thanh toan, do d6 phan khang cdo khong dong y
chiu 14i cham thanh toan trén gié tri 30% cua hop dong 07/HPXD-TK.2016 cua



Cong ty B 1a khong ¢ can ctr nén dé nghi khong chap nhan. Béi véi 10% gia tri con
lai cua cac hop dong va phu luc hop ddng, Cong ty TK chua xuét hoa don gia tri gia
tang nén dé nghi Hoi ddng xét xtr chap nhan phan khang cdo nay cua Cong ty B, sta
ban an so tham vé phan khoan tién 1i trén khoan tién thanh toan lan cudi 10% gia
tri cac hop ddng va phu luc hop ddng.

~ Can cir khoan 2 Dieu 308, biéu 309 Bo luat t6 tung dan su, dé nghi Toa an
cap phuc tham chap nhan mot phan khang cao cuaa bi don. Stra ban an so tham so
03/2019/KDTM-ST ngay 18/6/2019 cua Toa an nhan dan huy¢n Trang Bom, tinh
bong Nai.

NHAN PINH CUA TOA AN:

Sau khi nghién ctiu céc tai liéu, chiing ct 6 trong ho so vu an duoc tham tra
tai phién toa va can ctr vao ket qua tranh tung tai phién toa, Hoi dong xét xir nhan
dinh:

[1] Vé don khang céo: Pon khang céo cua bi don Cong ty B lam trong thoi
han va dung quy dinh cua phap luat nén duoc chap nhan dé xem xét theo trinh ty
phdc tham.

[2] Vé thu tuc 6 tung: COng ty TTT ¢ don xin xét xir vang mat, nén cin ct
khoan 2 bieu 296 B6 luat to tung dan sy m¢ phién toa phuc tham xét xir vang mat
congty TTT.

~ [3] Ve quan hé phap luat, tham quyén giai quyét, dwong su trong vu &n: Toa
an cap so tham da xac dinh dang va day du.

[4] Vé noi dung:

Tai phién toa phic tham Céng ty B rut phan yéu cau khang cao dé nghi huy
ban an so tham s6 03/2019/KDTM-ST ngay 18 thang 6 nam 2019 cua Toa an nhan
dan huyén Trang Bom, tinh Pong Nai va phan yéu cau xem xét lai d6i véi viéc
thanh todn cac khoan ma Céng ty B con ng nguyén don. Xét thiy Cong ty B rit mot
phan yéu cau khang cao 1a hoan toan tu nguyén, khdng trai phap luat nén Hoi dong
Xét xtr can ctr khoan 1 Diéu 289 B luat té tung dan su dinh chi xét xir ddi voi phan
ma Cong ty B da rat yéu cau.

Xét phan khang cao con lai ciia Cong ty B 1a yéu cau cap phic tham xem xét
khoan 1&i do cham thuc hién nghia vu thanh toan.

Tai phién tda Cong ty B khong dong y thanh toan khoan tién 13i do cham thyc
hién nghia vu thanh toan vai Iy do Cong ty TK khong 1am dugc gidy phép xay dung
theo thoa thuan cua hop dong va chua cé cac chung tir hda don gia tri gia ting, bién
ban nghiém thu, hd so hoan cong hop 1, bién ban thanh Iy hop dong cua cac hop
ddng, Hoi dong xét xir xét thay:



Péi véi diéu khoan 1am giay phép xay dung: Vao ngay 02/6/2016 giira Cong
ty TK va Cong ty B da thoa thuan ky hop dong kinh té sé 05/HDXD-TK.2016; ngay
19/11/2016 ky Phu luc s6 01 (phan lam thém trong trai ga giai doan 1) va ngay
08/10/2016 ky hop ddng kinh té s6 07/HDXD-TK.2016, theo cac hop dong Cong ty
TK s& thi cong xay dung trai ga va cac hang muc phu tro tai dia diém xd Hung
Thinh, huyén Trang Bom, tinh Bong Nai cho Cong ty B va tai muc 11.1, 11.2 biéu
11 cia hop dong s6 05/HDXD-TK.2016 cac bén thoa thuan Cong ty TK c6 tréch
nhiém lam giay phep xay dung va thoa thuan cu thé: “Sau khi ky hop dong bén A
(Cong ty B) can cung cap nhiing giay to sau dé lam glay phép xay dung (ban photo
co cong ching con han su dung dudi 4 thang — moi logi 5 bg): Gidy ching nhan
quyen su dung dat, théa thudn dia diém khu dat, danh gid tac dong moi truong, gidy
ching nhdn dau nie, giagy phép kinh doanh. Néu bén A khdng cung cap kip thoi thi
bén B sé khong chju trach nhiém khi co quan cé tham quyen kiém tra, xi phat...).
Qua trinh thyc hién diéu khoan nay céac bén khai théng nhat thang 6/2016, Cong ty
B giao ban photo c6 cong chimg van ban thoa thuén dia diém khu dat, giay chang
nhan dau tu, gidy phép kinh doanh va dén ngay 13/8/2016, Cong ty B giao glay
chung nhan quyen st dung dat, danh gia tac dong moi truong cho Cong ty TK . Pé
lam dugc gidy phép ’xay dung ngoai 05 loai gidy to cac bén thoa thuan tai hop dong
con phai co thém giay phép quy hoach theo quy tai dinh Quyet dinh s6 27/2016/Qb-
UBND, ngay 29/4/2016 cia UBND tinh Pong Nai vé viéc Cap phép quy hoach, cé
hiéu luc tur ngay 09/5/2016 va theo Diéu 2 cua Quyét dinh s6 27/2016/Qb-UBND
thi glay phép quy hoach la van ban do co quan Nha nuéc co tham quyen cap cho
chu dau tu 1am cin ci dé 1ap quy hoach chi tiét xay dung hodc Iap du an dau tu xay
dung cong trinh nén Cong ty TK c6 vin ban yéu cau Cong ty B cung cip gidy phép
quy hoach nhung Céng ty B khdng cung cip, do d6 Cong ty TK khong lam duogc
gidy phép xay dung. Xét thay vao thoi diém céc bén thoa thuan Quyét dinh s
27/2016/QD-UBND, ngay 29/4/2016 cia UBND tinh Pong Nai da c6 hiéu luc thi
hanh nhung cac bén khong thoa thuan trong hop dong nén diéu khoan nay vo hiéu
tir thoi diém ky két do khéng thé thuc hién duoc, viéc vo hiéu diéu khoan nay khdng
lam anh huong dén cac diéu khoan khéc cua cac hop dong va cac diéu khoan con lai
cua cac hop dong pht hop theo quy dinh tai Biéu 138 Luat xay dung nén cé hiéu luc
d6i véi cac bén.

Déi v6i hoa don gia tri gia ting VA cac gidy to lién quan thi theo cac hop dong
hai bén ky két da thoa thuan chia viéc thanh todn thanh 04 Ian, cu thé: sau khi ky
hop dong tam ung 30% gia tri hop dong; sau khi thi cong duoc 60% khdi luong
cong viéc thanh toan tiép 30% gia tri hop dong; sau khi thi cong duoc 90% khoi
lugng cdng viéc thanh toan tiép 30% gia tri hop dong; 10% con lai sau khi hoan
thanh cong trinh va cung cap day du cac giay to lién quan s& thanh toan dia. Chang
ctr tai ho so thé hién, ngay 15/10/2016 hai bén ky bién ban nghiém thu cong trinh
ban giao dua vao st dung d6i voi hop dong kinh té sé 05/HPXD-TK.2016 va
28/02/2017 ky bién ban nghiém thu cong trinh ban giao dua vao sir dung d6i voi
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hop d6ng kinh té s6 07/HDXD-TK.2016. Tai phién tda Cong ty TK cung cap chtng
ctr 12 hoa don gia tri gia ting s6 0000334 ngay 05/01/2017 va bién ban ban giao hda
don ngay 06/01/2017, vé phia Cong ty B thtra nhan da nhan hoa don va gidy dé nghi
thanh toan dot 02 vao ngay 06/01/2017 theo nhu chiing ctr do Cong ty TK cung cap
la dang va Cong ty TK da c6 cac thong bao ngay 28/4/2017, 13/5/2017 va ngay
12/6/2017 yéu cau Cong ty B thanh toan cac khoan tién con lai do hop dong sb
07/HDXD-TK.2016 Cong ty B con ng Cong ty TK 40% gia tri hop dong, vé phia
Cong ty B khong c6 phan hdi cling nhu hop tac 1am viéc nén c6 su tranh chap voi
nhau vé so tién con lai chua duoc thanh toan cua cac hop dong, do d6 Cong ty TK
chua xuit hoa don va lam cac gidy to lién quan 1a phi hop.

Nhu vay Cong ty B c6 nghia vu thanh toan cac khoan ng cia hop dong sb
05/HDXD-TK.2016 vao ngay 16/10/2016 va hop dong sé6 07/HDXD-TK.2016 vao
ngay 01/3/2017 cho Céng ty TK nhung Cong ty B khong thanh toan nén Cong ty
TK duoc quyén yéu cau tinh 14i cham thanh toan nhung do trong hop déng cac bén
chi thoa thuan vé 14i phat khi vi pham hop dong, khong thoa thuan 14i cham thanh
toan nén cin ct theo quy dinh tai Piéu 306 Luat Thuong mai naim 2005 dé tinh. Qua
chtng ci do cap so tham thu thap vao thoi diém xét xir so tham thi muc 14i suat qué
han trung binh ctia cic Ngan hang 1a 11,683%/nim, Coéng ty TK yéu cau lai suat
cham thanh toan véi muc 13i 11%/nam va di can trir di thoi gian bao hanh 1a trong
pham vi cho phép va phti hop, s0 tien Iai cu thé:

sb tién ‘ X A s L& o
Hop déng No6i dung cheflm tra nTIaI r??‘in sl(l) Angayq suat/ t?;l(g%im)
‘ (dong) gay gay | chamtra | ;3 g

Hop dong 5% gia tri
kinh té s6 | hop dong 16/10/ | 18/6/ .
05/HDXD- | (Tién bao 250.000.000 2017 | 2019 610 | 11% | 46.597.222
TK.2016 hanh)
Phy luc s | 5% gia tri
01 Hop phu luc
dong kinh té | hop dong 01/3/| 18/6/ o
6 (Tién bao 29.150.000 2018 | 2019 474 | 11% 4.221.892
05/HBXD- | hanh)
TK.2016
Hop dong 5% gia tri
kinh té s6 | hop dong 01/3/ | 18/6/ .
07/HDXD- | (Tién bao 158.999.500 2018 | 2019 474 | 11% | 23.028.428
TK.2016 hanh)
No ch}ra thanh toén‘ theo
hop dong (c6 ca phan 01/3/ | 18/6/
phat sinh tang), sau khi 858.080.100 2017 | 2019 839 | 11% | 219.978.368
da trur di tién bao hanh

Téng tién 1di chim tra tinh dén ngay 18/6/2019 29?]';3 (;)2 ESOQ
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Vi vay bugc Cong ty B c6 nghia vu thanh toan so tien I&i cham thanh toan
tinh dén ngay xét xir so tham (18/6/2019) vai so tien 293.825.909 dong cho Cong ty
TK 14 ¢6 can ct.

Tu nhimng phan tich trén, xét thay cdp so tham da giai quyét tranh chip va xu
Iy 4n phi so tham phu hop véi quy dinh phap luat, bi don khang cao nhung khong

dua ra dugc ching cir chimng minh cho yéu cau khang cao nén Hoi dong xét xtr phuc
tham khong chip nhan, giit nguyén an so tham.

[6] VVé an phi:

- An phi so thdm: Céng ty B phai chiu 59.701.665 ddng (nim muoi chin triéu
bay tram 1¢ mot nghin sau trim sdu muoi lam dong) 4n phi kinh doanh thuong mai
so tham,

Hoan tra cho Cong ty TK s6 tién tam (mg an phi di nop 1a 35.892.000 dong
(Ba muoi 1am triéu tim trim chin muoi hai nghin déng), theo bién lai thu s6 005927
ngay 28/11/2017 cua Chi cuc thi hanh an dan sy huyén Trang Bom.

- An phi phiic tham: Do khéang c4o cua Cong ty B khong duoc chap nhan nén
phai chiu an phi kinh doanh thuong mai phic tham theo quy dinh.

P& nghi cua Kiém sat vién tai phién tda phtc tham c6 mot phan khong phii hop
véi nhan dinh caa Hoi dong xét xir nén chap nhan mot phan dé nghi cua Vién kiém
Sat.

Vi nhiing 1€ trén,

QUYET PINH:

- Can ctr diém ¢ khoan 1, khoan 3 Biéu 289; khoan 1 biéu 308 Bo luat t6 tung
dan su.

Khéng chép nhan khang cao cua Cong ty B ; Gitt nguyén Ban an kinh doanh
thuong mai so tham s6 03/2019/KDTM-ST ngay 18 thang 6 nam 2019 cua Toa an
nhan dan huyén Trang Bom, tinh Bong Nai.

Pinh chi yéu cau khang céo cia Cong ty B  ve viéc yéu cau huy ban én kinh
doanh thuong mai so' tham s6 03/2019/KDTM-ST ngdy 18 thang 6 ndm 2019 cua
Toa an nhan dan huyén Trang Bom, tinh Bong Nai va yéu cau khang cao doi voi
viéc thanh toan cac khoan con ng Cong ty trach nhiém hiru han mot thanh vién TK .

- Cén cir khoan 1 icu 30; diém b khoan 1 Dicu 35; diém g khoan 1 Dicu 40;
khoan 3 Diéu 92; Diéu 147, 266, 271; khoan 1 Bicu 273; khoan 2, 3 bBiéu 296; bicu
313 cua B9 luat To6 tung Dan su.

- Ap dung khoan 2 diéu 468; Piéu 519 Bo luat dan sy nim 2015;

- Ap dung diéu 306 cua Luat Thuong mai 2005;
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- Ap dung Diéu 138, 144 Luat xay dung nim 2014;

- Nghi dinh sb 37/2015/ND-CP, ngay 22/4/2015 cua Chinh Phu quy dinh chi
tiét vé hop dong xay dung;

- Nghi quyét s6 326/2016/UBTVQH14, ngay 30/12/2016 ciia Uy ban Thuong
vu Quoc hdi quy dinh vé mic an phi, 1€ phi Toa an.

Tuyén xir:

Chép nhan yéu cau khdoi kién caa Cong ty trach nhiém hitu han mot thanh
vién TK d6i v6i Cong ty B . Budc Cong ty B co trach nhiém thanh toan cho Céng
ty trach nhiém hitu han mét thanh vién TK tong sd tién 1.590.055.509 dong (Mot ty
nam tram chin muoi triéu khéng trim nim muoi lam nghin nam tram 1é chin dong).
Trong d6 bao gdbm:

- Gia tri thuc té ctia nhimg hang muc da thi cong theo hop déng kinh té sb
05/HDXD-TK.2016 ngay 02/6/2016; Phu luc s6 01 (phan lam thém trong trai ga
giai doan 1) ngay 19/11/2016 va hgp dong kinh té so 07/HbXD-TK.2016 ngay
08/10/2016 12 907.685.600 dong;

- Chi phi phat sinh tang: 329.944.000 dong;

- Tién dau chay may phat dién: 58.600.000 dong;

- Tién 1ai cham thanh toan: 293.825.909 dong.

+ V& an phi:

- An phi kinh doanh thuong mai so tham: Céng ty B phai chiu 59.701.665
dong (nam muoi chin triéu bay tram 1¢ Mot nghin sau tram sau muoi lam dong) an
phi kinh doanh thuong mai so tham. o

Hoan tra cho Céng ty trach ‘nhiém htu han mot thanh vién TK so tién tam
tng an phi da nop la 35.892.000 dong (Ba muoi lam triéu tam tram chin muoi hai
nghin dong), theo bién lai thu s6 005927 ngay 28/11/2017 cua Chi cyc thi hanh an
dan sy huyén Trang Bom, tinh DPong nai.

- An phi kinh doanh thuong mai phuc tham: Cong ty B phai chiu 2.000.000
d6ng an phi kinh doanh thuong mai phic tham nhung dugc trir vao sO tién tam (g
an phi di nop 1a 2.000.000 dong theo bién lai thu sé 0006938 ngay 25/7/2019 cia
Chi cuc thi hanh 4n dan sy huyén Trang Bom, tinh Pong Nai. Céng ty B da ndp di
an phi phuc tham.

Ké tir ngay an c6 hiéu luc, c6 don yéu cau thi hanh an cta nguoi duoc thi
hanh an cho dén khi thi hanh &n xong tat ca cac khoan tién, hang thang bén phai thi
hanh &n con phai chiu khoan tién 14i caa s tién con phai thi hanh an theo muc 14i
suat quy dinh tai khoan 2 Diéu 468 B¢ luat dan sy nim 2015.

Truong hop ban &n, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan su thi ngudi dugc thi hanh an dan su, nguoi phai thi hanh an dan su
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c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat thi hanh &n
dan sy, thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Biéu 30 Luat thi hanh
an dan sy (stra d6i bo sung nam 2014).

Nhiing quyét dinh khac cua ban an so tham khong bi khéng céo, khang nghi
Hoi dong xét xir phuc tham khéng giai quyét, cd hiéu luc phap luat ké tir ngay hét
thoi han khang céo, khang nghi.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an./.

Noinhgn: ~ TM.HOIDONG XET XU
- VKSND tinh Bong Nai; THAM PHAN — CHU TQA PHIEN TOA
- TAND huyén (2);

- Chi cuc THADS huyén;
- Cac dwong su;
- Luu;

Vo Van Toan

14



