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TAI THANH PHO HO CHi MINH Doc 1ap - Tw do - Hanh phic

Quyét dinh giam doc thim
So: 11/2024/KDTM-GDT
Ngay: 10/6/2024

VIV: “Tranh chdp hop dong xdy dung”
NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM
UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
- Thanh phan Uy ban Tham phan - Tda an nhan dédn cdp cao gom c6:
Tham phén - Chil toa phién toa: Ong Hoang Thanh Diing

Cdc Tham phan: Ong V& Vin Khoa
Ong Phan Thanh Tung.
- Thu ky phién toa: Ong Lé Sy Nguyén, Tham tra vién.

- Dai di¢n Vién kiém sdt nhén dgin cdp cao tai Thanh phé Ho Chi Minh tham
gia phién toa: Ong Ha Van Hung, Kiém sat vién.

_Ngay 10 thang 6 ndm 2024, tai try s¢ Toa an nhan dan cép cao tai Thanh phd
Ho6 Chi Minh m¢ phién toa giam doc tham d€ xét xur vu an kinh doanh thuong mai
“Tranh chdp hop dong xdy duyng” gitra cac duong suy:

1. Nguyén don: Cong ty Co phan B; Dia chi: s6 1, duong Huynh Lan
Khanh, Phuong 2, quan Tan Binh, Thanh ph6é H6 Chi Minh.
Nguoi dai dién theo iy quyén: 6ng Lé Minh Hién (theo Gidy uy quyén sb
03/UQ —TA ngay 30/01/2015).
2. Bi don: COng ty C6 phan K; Dia chi: lau 1, Toa nha SECC, 799 Nguyén
Van Linh, phuong Tan Pha, Quan 7, Thanh Pho HO Chi Minh.
Nguoi dai dién theo Gy quyén: dng Nguyén Vin Phu (theo Gidy uy quyén
ngay 03/3/2020).
3. Ngueoi c6 quyén loi, nghia vu lién quan:
3.1. Cong ty Co phan D; Dia chi: lau 1, Toa nha SECC, 799 Nguyén Vin
Linh, phuong Tan Pha, Quan 7, Thanh Pho HO Chi Minh.
Nguoi dai dién theo phap luat: ong Nguyén Hiru Phuc — Tong giam dbc.
3.2. Ba Hoang Thi Hai Y; dia chi: BA 15.01 Tba‘nha Bahamas, Pao Kim
Cuong, phuong Binh Trung Tay, Quan 2, Thanh Pho H6 Chi Minh.

3.3. Ong Nguyén Quang H, sinh nam 1971; Dia chi: 15/2 duong Tan Canh,
Phuong 1, quan Tan Binh, Thanh phd H6 Chi Minh.
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3.4. Ong Nguyén Quang H1, sinh nam 1969; Dia chi: 360C Bén Véan Don,
A2-11 Chung cu Khanh H61, phuong 1, Quan 4, Thanh phdé H6 Chi Minh.

NQI DUNG VU AN:

Nguyén don Céng ty Cé phdn B trinh bay:

Ngay 14/5/2010, Cong ty Co phén K (sau dau goi tat 1a Cong ty K - bén A)
va Cong ty C6 phan B (sau day goi tat 1a Cong ty B —bén B) da ky két Hop ddng
thi cong s6: 06/2010/HD-CCBL (sau day goi tat 1a Hop ddng 06), vé viéc: Cung
cap va ép coc Bé tong cdt thép dai tra cho cong trinh dy an Khu déan cu B — duong
Ng, x4 P, huyén N, Thanh phd H6 Chi Minh do Cong ty K lam chu dau tu. Theo
phuong thire don vi thi cong bén B tmg trudc von thi cong cho bén A. Gia tri hop
d6ng tam tinh bao gom thué 1a: 22.300.185.600 dong. Trong do: Cung cap coc la:
40.320m x 352.800d0ng/m x 1.1 = 15.647.385.600 dong; Ep coc : 40.320m X
150.000d6ng/m x 1.1 = 6.652.800.000 dong. Sau khi ky két hgp dong, Cong
ty B da tién hanh cung cap coc va trién khai ngay viéc ép coc theo diing théa thuan
tai cac Piéu khoan cua hop dong ma hai bén da ky. Ngay 11/5/2011, hai bén c6
ky thém Phu luc Hop dbng thi cong s6: 06/2011/PLHP-CCBL (sau day goi tat la
Phuy luc Hop dong 06), vé viée diéu chinh thoi gian thuc hién hop dong: theo tién
d6 thuc té va yéu cu ciia Cha dau tu.

Cian cur theo bang Hd so quyét toan nha thau (xac nhén cong ng) ngay
31/12/2012 thi Céng ty K conng Cong ty B sO tlen ng goc va lai phat sinh chua
thanh toan cua HO’p dong 06, gom tién cung cap cOC va €p coc con ng goc la:
10.415.476.990 ddng; tién 14i cii dd xac nhan ngay 31/12/2012 1a: 575.532.854
dong; tién 1ai tinh tir ngay 01/01/2013 dén 12/8/2019 la: 8.053.333.604 dong.
Téng cong 1a 19.044.343.000 dong.

Ngay 08/6/2011, Cong ty K va Cong ty B di ky két Hop dong thi cong xay
dung s6 05/2011/HPKT-DA-BL (sau day goi tat 1a Hop dong 05) vé viéc thi cong
xay duyng nha thé cho cong trinh du 4n Khu dan cu B — tai duong Ng, xa N1,
huyén N, Thanh phé H6 Chi Minh do Céng ty K 1am chii dau tu. Thoi gian thuc
hién hop dong 1a 240 ngay tinh tir ngay Cong ty B nhan ban giao mat bang, gia tri
hop d6ng tam tinh chua bao gom thué VAT 13 208.572.960.000 dong, cu thé: tong
dién tich san tam tinh: 69.524,3157m?; Don gi4a xiy dung tam tinh: 3.000.000
déng/m?. Tong gia tri hop ddéng: 69.524,32 m? x  3.000.000 dong =
208.572.960.000 dong. Ngay 15/7/2011, hai bén da thong nhat tién hanh ky thém
Phu luc Hop ddng thi cong xay dung s6 1 ctia hop dong sd: 05/2011/PLHPKT-
DA-BL (sau day goi tat 1a Phu luc Hop déng 05), vé viéc stra ddi va bd sung biéu
5, Diéu 6, Biéu 25 va Diéu 27 ctia Hop ddng 05, theo d6 gia tri hop dong duoc
tam tinh nhu sau: Téng s6 can tam tinh 12 198 cin; Gia tri dy toan tam tinh:
1.746.282.000 dong/can. Tong gia tri hop dong 1a 198 can x 1.746.282.000 dong
= 345.736.836.000 dong. Sau khi ky két Hop dong va Phu luc hop dong Cong ty
B d4 tién hanh cac cong viéc dé trién khai thuc hién ngay viéc thi cong xay dung
theo dung thoa thuan cuia hgp dong hai bén da ky.
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Cong ty B da thi cong xay dung theo ndi dung Vin ban sé 93A/CVK ngay
01/8/2011 ciia Cong ty K vé viéc yéu cau Cong ty B thi cdng xay dung véi sd
luong 19 cin nha, ngay khoi cong 1a ngay 04/8/2011 dén hét ngay 01/10/2012 thi
hai bén théng nhat ngimg thi cong vi phia Cong ty K da khong thanh toan tién
dung theo thoa thuan trong hop ddng. Tai Bién ban lam viéc ngay 27/9/2013, cac
bén da thong nhit cong ng vé viée quyet toan Hop ddng 05 c6 ky xac nhan 3 bén
(Chu dau tu: Cong ty K, Pon vi tu van giam sat: Cong ty TNHH dau tu va Tu van
TP va Pon vi thi cong: Cong ty B), phan két luan cua bién ban, cic bén da thong
nhat: Tong gia tri thuc hién thi cong cua Cong ty B la 4.231.573.658 dong va
Cong ty K da thanh toan véi sb tién 1a 3.193.360.460 dong. Nhu vay, Cong ty K
con ng COng ty B s tién goc 1a 1.038.213.198 dong.

Tai khoan 2.6, Diéu 2 cua Phy luc Hop dong 05, hai bén c6 thoa thuan: “Néu
Bén A tam ung, thanh toan khong dung han thi phaz chiu phat theo lai sudt vay
ciia Ngdn hang \ trén sé tién chdm thanh toan”. Nhu vay, tién 13i cham tra tinh
tir ngdy 28/9/2013 dén ngay 12/8/2019 trén tién no gbc 1.038.213.198 dong ma
Cong ty K phai tra cho Cong ty B 1a 649.532.132 dong. Tong cong no goc va ng
|3i 14 1.687.745.000 dong.

Do Cong ty K cd tinh né tranh, khong chiu thanh toan nén Cong ty B da khoi
kién yéu cau Cong ty K c6 trach nhiém thanh toan so tién ng tam tinh dén ngay
12/8/2019, cu theé:

Hop ddng 05 va Phu luc Hop dong 05 s6 tién gdc 1a: 1.038.213.198 dong va
tién 13i do cham thanh toan tinh dén ngay 12/8/2019 1a 649.532.132 dong Tong
cong la 1.687.745.000 d6ng; Hop dong 06 va Phy luc Hop ddng 06, s6 tién no gdc
vé viéc cung cap coc va ép coc 12 10.415.476.990 dong; no 13i cii 3 xac nhan ngay
31/12/2012 1a 575.532.854 ddng; no 1i tinh tir ngdy 01/01/2013 dén 12/8/2019 1a
8.053.333.604 dong. Tong cong 1a 19.044.343.000 dong.

Cong ty B khong dong § ¥ véi yéu cau phan té cua bi don cho rang bi don da
thanh toan cho Cong ty B tong sd tién 1a 15.500.000.000 dong, thé hién tai cac
ching tir thanh toan tir nam 2010, nhitng chung tir nay 1a do cong viéc trude day
va hién da két thiic khong lién quan dén vu kién nay, do Cong ty K néi da thanh
toan tur ndm 2010 nhung dén ngay 3 1/12/2012, Cong ty K van con xac nhan cong
no quyét toan voi Cong ty B voi s6 tién 13 10.991.009.844 dong la vo ly. Mat
khac, vao thoi diém quyét toan cong trinh thi cong theo yéu cau cua Cong ty K
hai bén d3 xem xét va tinh toan rat k§ phan khéi lwong ma Cong ty B da thyc hién
dugc theo tung thoi diém va sb cong ng Cong ty K phai tra cho Cong ty B (ké ca
s tién gdc va 1ai phat sinh do cham thanh toan, c6 bang tinh 1ai vay chi tiét). Viéc
tinh toan cong no gitra hai bén da dugc thé hién ro rang sd tién goc, lai va da duoc
ky xac nhan vao ngay 31/12/2012 béi ba Hoang Thi Hai Y — Tong Giam ddc va
la ngudi dai dién theo phép luat cua Cong ty K.

Bi don Cong ty K trinh bay:

Péi v6i Hop dong 05: nguyén don khoi kién tranh chap voéi Cong ty K vé
ndi dung cua Hop dong va cac phu luc dinh kem nhung trén thyc té dang ton tai
song song mdt Hop ddng sd 05-2011/HPKT-DA-BL va cac phu luc dinh kém
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khac ky vao ngay 06/07/2011 v6i cung mot déi tugng Va gid tri hop dong, nhung
khac nhau vé€ quy dinh tam Ung, thanh, quyet toan la khong hop ly va khong c6
co s¢. Cong ty K khong dong ¥ thanh toan sb tién 4.773.963.131 ddng va tién 1ai
phat sinh 14 1.003.633.291 dong, Vi:

Theo quy dinh tai Muc h khoan 3 Diéu 6 cua Hop dong 05 thi hd so thanh
toan bat budc nguyén don phai xuat “Hoa don Gia tri gia ting (VAT)” cho chu
dau tu dé lam diéu kién thanh toén. Nhung cho dén nay K van chua nhan duoc
mot hoa don GTGT nao cua Cong ty B. Do vay, hd so thanh toan cua Congty B
chua du diéu kién thanh toan theo quy dinh cua hop dong. Thuyc té, Cong ty K da
tam Umg cho nguyén don voi tong sb tién 1a 3.193.360.460 dong va gia tri thep ma
Cong ty K da cap cho nguyén don trong qua trinh thi cng (theo thoa thuan gia tri
thép nay s€ duoc can trur vao gia tri quyét toan ctia nha thau) v6i khdi luong 51,767
tan, tuong duong véi sb tlen la 841.213.750 d6ng. Nhur vy, Cong ty K da hoan
thanh tam @mg va cung cap thép, gia tri tuong duong véi s tién 14 4.034.574.210
dong. Cudi thang 12/2012, cong trinh da ngung thi cong xay dung hoan toan va
gia tri khoi luong cong trinh ma nguyén don thuc hién thi cong chi dat dugc gia
tri tuong dwong véi so tién 1a: 4.227.034.754 dong. Do d6, nguyén don yéu cau
bi don thanh toan sd tién néu trén 1a hoan toan khong hop 1y va khong chinh xac.

Mat khac, Hop dong 05 la vo hiéu toan bd theo quy dinh cua phap luat dan
su, cu thé: thuc té dang ton tai hai hop dong thi cong so 05-2011/HDKT-DA-BL
v6i ciing mot gia tri, d6i twong hop dong cung nhu cac quyén va nghia vu ctia cac
bén nhung lai quy dinh khac nhau vé diéu khoan thanh toan 14 trai quy dinh cta
phap luat. Theo hop dong, mdi dot thi cong chu dau tu co giri cong van dong y dé
don vi thi céng thuc hién, nén bi don dé nghi nguyén don cung cAp toan bo céac
cong vin trén (cu thé 1a dot 1 dén dot 5); 6ng Nguyén Quang H 1a nguoi dai dién
theo phéap luat cua Cong ty K va 6ng Nguyén Quang H1 13 ngudi dai dién theo
phap luat cua Cong ty B 1a hai anh em rudt thi 6ng H phai cong khai thong tin,
viéc ky hop dong phai dugc thong qua bang vin ban ciia Pai hoi dong c6 dong
hoidc Hoi dong quan tri cong ty chép thuan theo quy dinh tai diéu 118, 119, 120
ctia Luat doanh nghiép, nhung thuc té viéc ky hop d6ng nay chua rd rang va khong
c6 van ban chap thuan cta Pai hoi dong c6 dong hodc Hoi dong quan tri cong ty
ma c4c bén van Ky 14 trai vai Luat Doanh nghiép va diéu 1& ciia Cong ty K;

Cong ty K khong dong ¥ va ciing khong chap nhan su ton tai va hiéu luc cua
van ban dugc coi 1a phu lyc s6 1 ky ngéy 15/07/2011 (cﬁa Hop dong thi cong xéy
dung s6 05-2011/HPKT-DA-BL ngay 08/06/2011), vi: Phu luc nay do 6ng H va
6ng Hai tu ¥ soan thao, ky két voi nhau va tu dong dau cong ty dé hop thirc hoa
ndi dung ma cac bd phan c6 trach nhiém soan thao, kiém tra va quan 1y hop dong
nhu (bd phén tai chinh ké toan, hanh chinh... ) cua cong ty khong hé biét co su
tdn tai ctia ban phu luc nay.

Cong ty K khong biét c6 sy ton tai ciia van ban phu luc 01 ky ngay 15/7/2011,
Cong ty K khong luu giit bat ky ban chinh, ciing nhu khong biét ¢6 sy thyc hién
cac nodi dung cua phu luc hop dong nay trén thyc té;
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Mat khac, theo Noi dung hop dong da quy dinh Cong ty K tam tmg cho
nguyén don 10% gia tri hop dong, nhung trong hop d6ng lai khong quy dinh vige
bao lanh tam tng hodc bao lanh thue hién hop dong 1a vi pham cac quy dinh vé
d4u thau va bao lanh thuc hién hop dong nén ca nhan 6ng H va dng Hai tu ¥ ky
két hop ddng nay va di gay rat nhiéu thiét hai cho Céng ty K.

Dbi voéi Hop ddng thi cong xay dung s6 06/2010/HD-CCBL ngay 14/5/2010
va phu luc Hop ddng thi .cong 0 06/2011/PLHD-CCBL ngay 11/5/2011: Bi don
khong dong y voi yéu cau ciia nguyén don vi trong qua trinh cac bén thuc hién
hop ddng trén, phia bi don da thanh toan cho nguyén sé tién 15.500.000.000 dong
(bang hinh thtrc chuyén khoan), nhiéu hon gia tri thue hién hop ddng cta nguyén don.

Ngay 27/7/2018, bi don c6 yéu cau phan t6 nhu sau: bi don da thanh toan
cho nguyén don sé tién 15.500.000.000 déng (bang hinh thtrc chuyén khoan). Gia
trj thyc hién hop dong thi cong sb: 06/2010/HD-CCBL ngay 14/5/2010 cua
nguyén don 1a 10.915.476.990 dong. Nhu vdy, so tién bi don thanh toan cho
nguyén don con thira 4.584.523.010 dong, can trir s6 tién ma bi don con ng nguyén
don tir Hop dong thi cong xay dung s6 05/2011/HPKT-DA-BL ngay 08/6/2011
la 192.459.944 dong thi nguyén don con ng bi don s6 tién 4.392.063.066 dong.
Do d6, Cong ty K dé nghi Cong ty B hoan tra cho Cong ty K s6 tién da dugc thanh
toan du 13 4.392.063.066 dong.

Ong Nguyén Quang H trinh bay:

Vao khoang thoi gian ndm 2010 dén cudi nam 2012, ong 1a nguoi dai dién
theo phap luét va 1a Tong giam dbc cua Cong ty K. Trong khoang gitra nam 2010,
ong dai dién cong ty K c6 ky két vai Cong ty B Hop dong thi cong s6 6/2010/HD-
CCBL. Ben nam 2011, Céng ty B va Cong ty K ¢ ky tiép Hop dong thi cong xay
dung s6 05/201 l/HDKT -DA-BL ngay 08/6/2011. Ca 02 hop dong trén déu phuc
vu viéc thi cong, cung cap va ép coc bé tong cbt thép va thi cong xdy dung nha
tho cho cong trinh dy an Khu dan cu B —duong Ng, X N1, huyén N, Thanh ph
H6 Chi Minh do Céng ty K 1am chii dau tu. Ong xéc dinh viée ky két 02 hop dong
trén vai COng ty B 1a c6 that, trude khi ky 02 hop dong trén ong, 6ng Nguyén Hiru
Th (Chu tich Hoi dong quan tri) va ong Nguyen Thanh Q (Pho Chu tich thuong
truc Ho1 dong quan tri) c6 ban bac nhiéu 1an véi nhau va ban lanh dao Céng ty K
théng nhét quyét dinh ky hop dong voi Cong ty B dé thuc hién viéc thi cong xay
dung du an néu trén.

Tur ngay 21/12/2012, dng H khong con dai dién theo phap luét va khong
lam Tong giam doc Cong ty K nira, viéc doi chiéu, xac nhan cong ng tién thi cong
xay dung véi Cong ty B déu do Tong giam doc moi cua Cong ty K thyc hién.
Cong ty B kién doi Cong ty K thanh toén tién thi cong xay dyng 6ng khong co 'y
kién gi, dé nghi Toa an giai quyet theo diing quy dinh cua phap luat.

Ong Nguyén Quang HI trinh bay:
Vao khoang nam 2008 dén dau nam 2012 6ng 1a nguoi dai dién theo phap
luat va 1a Tong giam déc ciia Cong ty B. Trong khoang gitra nam 2010, ong dai

dién Cong ty B c6 ky két Cong ty K Hop dong thi cong s6 06/2010/HD-CCBL
ngdy 14/5/2010. Pén nam 2011, cac bén ky tiép Hop dong thi cong
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05/2011/HDKT-DA-BL ngay 08/6/2011. Ca hai hop dong trén déu phuc vu viéc
thi cong, cung cip, ép coc bé tong cbt thép va thi cong xay dung nha tho cho cong
trinh dv 4n Khu dén cu B — tai khu 33-35 duong Ng, x4 N1, huyén N, Thanh phd
H6 Chi Minh do K 1am chu dau tu. Ong khang dinh viéc ky két 02 hop dong trén
voi Cong ty K 1a co that, qua trinh ky hop dong hai bén c6 hop ban, ddm phéan
nhiéu 1an voi ban ldnh dao Coéng ty K 1a 6ng Nguyen Thanh Q (Phé chu tich
thuong truc Hoi dong quan tri) dai dién, khi ky hop dong cling co mat anh Q dai
dién Hoi dong quan trj Cong ty K. Trong thoi gian 6ng lam Tong giam ddc Cong
ty B thi phia Cong ty K chua thanh toan tién thi cong xay dung, mic du lic d6
ong co yéu cau bo phan ké toan cong ty nhic nhé phia Cong ty K 1am ho so quyét
toan thanh todn tién.

Pén dau nam 2012, 6ng khong con lam vi€e tai Cong ty B. Nguoi dai dién
theo phap luat va Ia Téng Giam ddc méi cua Cong ty B c6 toan quyén ké thira
nhimg quyén loi va nghia vu lién quan toi Cong ty B. Viéc Cong ty B khoi kién
Cong ty K thanh toan tién thi cong xay dung, dé nghi Toa an giai quyét theo quy
dinh cua phap luat.

Ba Hoang Thi Hai Y trinh bay:

Ba dugc bo nhiém chirc vu Téng Giam ddc méi va la nguoi dai dién theo
phap luat Cong ty K vao ngay 10/12/2012 theo Quyét dinh s 30/Qb-HDR ngay
10/12/2012 ciia Hoi dong quan tri Cong ty K va dong thoi 6ng Nguyen Quang H
la Tong Giam dbc cii Cong ty K duogc thoi gitr chirc vu Tong giam ddc theo Quyét
dinh s6 30/QD-HDR ngay 10/12/2012 ciia Hoi dong quan tri Cong ty K.

Thoi diém ba va 6ng Nguyén Quang H tién hanh thi tuc ban giao cong viéc
va s sach cua _Cong ty thi phia Cong ty B c6 giri van ban “Ho so quyét toan nha
thau” va yéu cau Cong ty K ky tén va dong dau vao vin ban nay. Do o6ng H khong
dugc quyéen ky nén ong H c6 thic giuc ba ky tén vao van ban va noi rang tinh xac
thuc cta van ban nay da duogc cac b phén Cong ty kiém tra, ddy cling duoc xem
1a cong viéc ban giao gilra Tong giam ddc méi va cii ciia cong ty. Do ba tin tuong
vao nguoi tién nhiém va nghi rang ndi dung vin ban nay da duoc kiém tra sd liéu
rd rang va dung nén ba ky va chuyén sang van phong Cong ty dong dau. Ngoai
ra, gitra Cong ty K va Cong ty B 1a 2 d6i tac voi nhau va con nhiéu hop dong chua
thanh 1y nén ba nghi c6 sai sot gi cac bén s& ddi chiéu lam 13 sau.

Sau d6, cac bo phan cta Cong ty da kiém tra ching tir luu va dbi chiéu so
sach ké toan nhan ra rang Hop dong thi cong xay dung sé 06/2010/HD-CCBL
ngay 14/5/2010 phia Cong ty K da thanh toan s tién 15.500.000.000 dong trong
khi gia tri Cong ty B d thi cong 14 10.915.476.990 dong. Nhu vy, Cong ty K da
thanh todn cho Cong ty B sb tién thira 13 4.584.523.010 dong. Viéc ba ky vao vin
ban “Ho so quyét toan nha thau” c6 nodi dung khong ding va co su nham 1an. Do
d6, dé nghi Toa an bac yéu cau cua Cong ty B va chap nhan toan bo yéu cau phan
t6 ctia Cong ty K.

Céng ty C6 phan P trinh bay:

Cong ty va Cong ty B c6 ky Hop dong so 06/HDKT ngay 07/6/2010 vé viéc
mua ban coc bé tong. Theo ndi dung ctia hgp dong thi Cong ty Co phan Db (bén
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ban) da cung cap du hang hoa 14 coc bé tong cho bén mua 1a Cong ty B va da nhan
du tién theo hop dong. Viéc tranh chép gitra Cong ty K va Cong ty B khong lién
quan dén quyén loi hay nghia vu cua Cong ty C6 phan P nén khong tham gia vu
kién tranh chp trén tai Toa an.

Tai Ban an kinh doanh thwong mai so”l‘hdjm s6 52/2019/KDTM-ST ngay
11/9/2019, Toa &n nhan dan Qudn 7, Thanh pho Ho Chi Minh quyét dinh:

Chép nhén toan b yéu cdu clia nguyén don. Bugc Cong ty ¢6 phan K tra cho
Cong ty Co phan B s6 tién 20.732.088.000 dong.

_ Khong chap nhéan yéu géu phan té cua bi don bugc nguyén don Cong ty Co
phan B trd lai cho Cong ty C6 phan K s6 tién thanh todn du 14 4.392.063.066 dong.

Ké tir ngay 12/9/2019 cho dén khi thi hanh xong s tién trén thi Cong ty cb
phan K con phai tra chiu khodn tién 1ai ctia s tién phai thi hanh 4n theo murc 1ai
suat cac bén da théa thuan trong hop dong.

Ngoai ra, Toa an cip so tham con tuyén vé an phi va quyén khang cdo cta cic
duong su.

Ngay 23/9/2019, bi don c6 don khang c4o ban an so tham.

Tai Ban dn dén su phiic tham s6 69/2022/KDTM-PT ngay 21/01/2022, Toa an
nhan dan Thanh pho Ho Chi Minh quyét dinh:

Chép nhan yéu cau khang cdo cta bi don. Sira mot phan ban an so ,thé}n sO
52/2019/KDTM-ST ngay 11/9/2019 ctia Toa an nhan dén Quén 7, Thanh pho H6 Chi
Minh, cu thé:

Chap nhan mdt phan yéu cau khéi kién ctiia Cong ty Co phan B.

. Budc Cong ty Cb phﬁr} K thanh toan cho Cong ty C phan B s6 tién 41 1.661.948
dong phat sinh tor Hop dong s6 05 ngay 08/6/2011 va Phu luc hop dong ngay
15/7/2011.

Khéng chéap nhan yéu CQL} cua Cong ty Cé{ phéq B doi Cong ty C6 phan K thanh
toan s tién 20.320.426.052 dong theo Hop dong s6 06 ngay 14/5/2010 va Phuy luc
hop dong 06 ngay 11/5/2011.

Chap nhan yéu cau phan t ciia Cong ty C6 phan K.

Budc Cong ty‘C(;) phan B tra lai cho Cong ty C6 phan K sé tién thanh toan thura
1a 4.584.523.010 dong (theo Hop dong 06 ngay 14/5/2010 va Phu luc Hop dong 06
ngay 11/5/2011).

Ngoai ra, Toa an cap phuc tham con quyét dinh vé an phi.

Sau khi ban 4n phtc tham c6 hiéu luc phép luat, Cong ty C6 phan B c¢6 don dé
nghi xem xét lai ban an dan sy phtc tham néu trén theo thu tuc giam doc tham.

Tai Quyét dinh khang nghi gidm doc tham sé 86/QDKNGPT-VKS-KDTM
ngay 20/3/2024, Vién trudng Vién kiém sat nhan dan cip cao tai Thanh phd Ho Chi
Minh khang nghi toan b ban 4n kinh doanh thuong mai phtic tham néu trén, dé nghi
Tda an nhan dan cdp cao tai Thanh phd HS Chi Minh xét xir giam dbc tham theo
huéng hity toan bo ban an phuc tham néu trén; giit nguyén Ban an kinh doanh thuong
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mai so' tham s0 52/2019/KDTM-ST ngay 11/9/2019 cua Toa 4n nhan dan Quén 7,
Thanh phé H6 Chi Minh.

Tai phién toa giam dbc tham hom nay, dai dién Vién kiém sat nhan dan cap cao
tai Thanh pho Hb Chi Minh giit nguyén noi dung khang nghi va dé nghi Hoi dong
xet xur giam dbc tham chap nhan toan bo khang nghi cta Vién trudng Vién kiém sat
nhan dan cip cao tai Thanh phd HO Chi Minh.

NHAN PINH CUA TOA AN:

[1] Péi voi Hop dong 06 ngay 14/5/2010 va Phu luc hop dong 06:

Ngay 14/5/2010, Cong ty B (bén B) va Cong ty K (bén A) ky két Hop dong 06;
ngay 11/5/2011 hai bén tiép tuc ky két Phy luc hop ddng 06 véi ndi dung Cong ty B
cung cap va ép coc bé tong cot thép dai tra cho cong trinh dy 4n Khu déan cu B, tai
duong Ng, X4 P, huyén N, Thanh phd H6 Chi Minh do Céng ty K lam chu dau tu.
Theo phuong thure don vi thi cong 1a bén B g trude von thi cong cho bén A; gia tri
hop dong tam tinh bao gém thué 1a22.300.185.600 dong; thoi gian thue hién hop
dong theo tién do thuc té va yéu cau cia chu dau tu. Thyc hién hop dong, Cong tyB
tién hanh cung cap coc va trién khai viéc ép coc theo ding thoa thuan tai cac diéu
khoan ctia hop dong.

Cong ty B cho ring cin cir vao bang Hd so quyét toan nha thau (x4c nhan cong
no) ngay 31/12/2012, do ba Hoang Thi Hai Y — Téng Giam dbc va 1a nguoi dai dién
theo phap luat cua Cong ty K thi Cong ty K con ng Cong ty B s tién no gbe va i
chua thanh toan tinh dén ngay 31/ 12/2012 la 10.991.009.844 dong nén Cong ty B
yéu cau Cong ty K phai tra khoan tién néu trén. Cong ty K khong dong ¥ véi yéu cau
cua Cong ty B va cho rang Cong ty K da chuyen khoan thanh toan cho Hop dong 06
so tién 15.500.000.000 dong, tir d6 €6 yéu cau phan t6 budc Cong ty B phai tra lai s6
tién chuyén khoan thira 13 4.584.523.010 dong.

Qua trinh giai quyét vy an, Cong ty K cung cap chimg ¢ chimg minh vé viéc
thanh toan mot phan tién coc theo Hop dong 06 cho Congty B bang hinh thurc chuyen
khoan qua Ngan hang V (V) — Chi nhanh N véi tong sd tién 15.000.000.000 dong
thé hién bang 15 1énh chi, cu thé: 1énh chi ngay 26/5/2011, 3.500.000.000 dong, 1énh
chi ngay 27/5/2011, 1.000.000.000 ddng; 1énh chi ngay 02/6/2011, 5.500.000.000
dong; 1énh chi ngay 02/6/2011, 500.000.000 dong; 1énh chi ngay 15/7/2011,
700.000.000 ddng; 1énh chi ngay 18/7/2011, 150.000.000 dong; 1énh chi ngay
19/7/2011, 350.000.000 d6ng; 1énh chi ngay 21/7/2011, 700.000.000 dong; 1énh chi
ngay 05/8/2011, 700.000.000 dong; 1énh chi ngay 11/8/2011, 260.000.000 déng; 1énh
chi ngay 24/8/2011, 300.000.000 dong; lénh chi ngay 24/8/2011, 300.000.000 dong;
lénh chi ngay 26/8/2011, 100.000.000 dong; 1énh chi ngay 01/9/2011, 200.000.000
dong; 1énh chi ngay 21/10/2011, 400.000.000 dong va 1énh chi ngay 24/10/2011,
340.000.000 dong.

Va Cong vin sb 183/2013-CV/K ngay 28/10/2013 ctia V — Chi nhanh N xac
nhan Cong ty K thanh toan mot phan tién coc theo Hop ddng 06 cho Cong ty B vao
ngay 16/8/2011 s6 tién 300.000.000 dong va Céng vin sb 51/CV620SG ngay
31/12/2012 (dé nghi thanh toén) cua Cong ty B guri cho Cong ty K ¢6 ghi s6 tién
Cong ty K di thanh toan 1a 500.000.000 dong. Nhu vay, tong sb tién bi don di tam
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ng thanh toan cho Cong ty B thdng qua cac chimg tir vién dan trén 1a 15.500.000.000
dong.

Phia Cong ty B thira nhan c6 nhan s6 tién 15.000.000.000 déng do Cong ty K
chuyén vao tai khoan ctia Cong ty B qua Ngan hang V — Chi nhanh N va da dugc
Ngan hang can trir vao ng vay ctaa Cong ty B; phu hop voi xac nhin cia Ngan hang
tai Cong van s6 425/CV-CNNSG-PTH nam 2014 : “Nguon tién trd no ciia Cong ty
B la tir Cong ty K chuyén khodn thanh todn theo Hop dong 06/2010/HP-CCBL”.
Tuy nhién, Céng ty B cho rang khoan tién nay Cong ty K thanh toan cho cac giao
dich khac trudc day, khong phai cia Hop dong sé 06 nhung khong cung cap duogc
tai liéu, chung ctr chimg minh. Sau do, Cong ty B co y kién cho ring Cong ty K
chuyen s tién 15.000.000.000 ddng khi chua c6 khéi luong thi cong, thuc chat khoan
tién nay Cong ty B vay dim cho Cong ty K nhung ciing khong cung cap duoc tai
liéu, chimg ctr ching minh. Toa an cap phuc tham x4c dinh Cong ty K da tam Umg
thanh toan Hop dong 06 va Phu luc Hop déng 06 cho Céng ty B sd tién
15.500.000.000 dong va sd tién tam tng nay 16n hon gié tri thi céng Hop ddng 06 va
Phu luc Hop ddng 06 dugc cac bén xac nhan tai vin ban “Ho s0 quyét toan nha thau
(x4c nhan coéng ng)” nén budc Cong ty B tra lai sd tién tam ung con thira
4.584.523.010 ddng 1a c6 co s6.

[2] Béi v6i Hop dong 05 ngay 08/6/2011 va Phy luc Hop dong 05 ngay:

Tai Diéu 27.7 cua Hop dong 05, quy dinh: “Trong trwong hop bén B sir dung
vt tie thép do bén A cung cap vuot dinh mikc theo quy dinh thi bén B phdi thanh todn
lai cho bén A gid tri trong vmg véi khéi liwong thép vuot dinh mirc theo don gid thi
trieong tai thoi diém thanh todn” va Didu 5.3 quy dinh: “Gid trén khéng bao gom
vt tw thép, bén A sé cung cdp thép theo dé nghi ciia bén B”. Tai Bién ban 1am viéc
ngay 27/9/2013, cac bén dwong sy x4c nhan gia tri khdi luong da thi cong theo Hop
dong 05 13 4.231.573.658 dong; Cong ty K di thanh toan duoc sd tién 3.193.360.460
d6ng. Nhu vay, khdi lugng thi cong con lai chua thanh toan 13 1.038.213.198 dong,
khéi lugng thép sau khi thi cong con ton 13 51.767 tan, twong duong sb tién
841.213.750 dong.

Tai Ban giai trinh ngay 07/12/2020 va tai phién toa phuc tham, Cong ty K thdng
nhit céan trir 13,21 tan thép trong khdi lwong thép con ton (51,767 — 13.21 = 38, 957
tan) va gia tri thép ma Cong ty B phai thanh toan lai cho Cong ty K la (38,557 tan x
16,250d6ng/kg) = 626.551.250 dong Sau khi can trir gia tri thép va khéi luong thi
cong chua thanh toan dbi véi Hop d6ng 05 va Phu luc hop dong 05 thi Cong ty K
phai thanh toan cho Cong ty B s6 411.661.948 dong. Mit khac, Cong ty K cho rang
cac bén chua quyét toan nén chua lam phat sinh nghia vu chdm thanh toan, dong thoi
Cong ty B chua xudt hoa don gia tri gia ting 14 phi hop véi cac tai licu, ching ctr co
trong h6 so vu an va xac nhan cia Cong ty B tai phién toa. Do do, Toa an cap phuc
tham tuyén chap nhan mot phan yéu cau khai kién ctia Cong ty B vé viéc budc Cong
ty K phai thanh toan sb tién 411.661.948 dong phat sinh tir Hop dong 05 va Phu luc
hop dong 05 1a c6 cin cu.

[3] Tir nhitng phén tich néu trén, xét thiy khang nghi cua Vién truéng Vién
kiém sat nhan dan cap cao tai Thanh phé Ho Chi Minh d6i v6i ban 4n phic tham néu
trén 1a khong c6 can cir dé chap nhan; can giit nguyén ban an phuc tham.



10
Vi cac lé trén,
QUYET PINH:

Can cir Diéu 325, Diéu 334, Pieu 337; Diéu 342, Diéu 343 va Pieu 349 ciia
B¢ luat to tung Dan sy nam 2015,

1. Khéng chap nhan Quyét dinh khang nghi sO 86/QDKNGDT-VKS-KDTM
ngay 20/3/2024 cia Vién truéng Vién kiém sat nhan dan cép cao tai Thanh phé Ho
Chi Minh.

2. Giit nguyén Ban 4n kinh doanh thuong mai phuc tham 69/2022/KDTM-PT
ngay 21/01/2022 ctia Tda 4n nhan dan Thanh phé H6 Chi Minh di c¢6 hiéu luc phap
luat vé vu an “Tranh chap hop ddng xdy duyng” gitta nguyén don la Cong ty cb phan
B voi bi don la Cong ty co phan Kinh doanh Bat dong san — Phét trién nha Thanh
phé; nguoi co quyén lgi, nghia vu lién quan la Cong ty Cb phan b, ba Hoang Thi
Hai Y, 6ng Nguyén Quang H va 6ng Nguyén Quang H1.

3. Quyét dinh giam ddc thim c6 hiéu luc phap luat ké tir ngay ra quyét dinh./.

Noi nhin: q TM. UY BAN THAM PHAN

- Chéanh an TANDCC tai Tp.HCM (d¢ b/c); THAM PHAN_CH["'J TOA PHIEN T(‘)A
- Vu phép ché va quan ly khoa hoc TANDTC; *

- VKSNDCC tai Thanh phé H6 Chi Minh;

- TAND Thanh phé H6 Chi Minh;

- TAND Quan 7;

- Chi cuc THADS Quén 7,

- Cac duong sy (theo dia chi);

- Luu Phong HCTP-VP, HS; THS (LSN).

Hoang Thanh Diing



