TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tu do — Hanh phiic

Ban an so: 183/2017/DS-PT

Ngay: 16 - 8 - 2017

V/V: “Tranh chép tai san chia thira ké
va tai san chung c6 ngudn gdc thira ké”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic thim gom co:

Thim phan - Chii toa phién toa: Ong Ping Quédc Khai
Cdc Tham phdn: Ong Phan Thanh Tuing
Ong Nguyén Hitu Ba

- Thuw ky phién toa: Ba Tran Thi Kim Yén - Thu ky Toa an nhan dan cip cao
tai Thanh ph6 H6 Chi Minh.

- Pgi dign Vign_kiém sit nhin dén cap cao tgi Thanh pho Ho Chi Minh
tham gia phién toa: Ong Cao Minh Tri - Kiém sat vién.

Trong ngay 16 thang 8 niam 2017, tai tru so Toa an nhan dan cap cao tai
Thanh phé H6 Chi Minh xét xir phuc tham coéng khai vu an dan sy thyu 1y so
95/2016/TLPT-DS ngay 27/4/2016 vé viéc “Tranh chdp tai san thira ké va tranh
chdp tai san chung c6 nguon goc thira ké”.

Do bdn 4n dén sy so tham sb 12/2016/DSST ngay 05/01/2016 cua Toa an
nhan dan Thanh pho Ho Chi Minh c¢6 khang cao

Theo quyét dinh dua vy an ra xét xir sé 374/2016/QDXX-PT ngay 01 thang 8
nam 2016, gitta cac duong su:

- Nguyén don: Ong Vii Dinh K, sinh nim 1959 (vang mit)
Dia chi: 64/3 4p TT, xd XTD, huyén HM, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phdp cua nguyén don: Ong Nguyén Pht T, sinh nim
1976 (theo van ban ty quyén dé ngay 04/4/2016) (c6 mat).

Dia chi: 163/15/7F THT, phuong 13, quan 10, Thanh phd HO Chi Minh.
- Bi don: Ba Tran Thi Thu H, sinh nam 1971



Pija chi: 65/5A PNC, ap TT, x4 XTD, huyén HM, Thanh phd Hb Chi

Minh(ving mit).

Nguwoi dai dién hop phdp cia ba a: Ong Nguyén Van T1 va 6ng Nguyén

Xuan M (ving mit).

Dia chi: 54/4 4p TC1, xd TC, huyén HM, Thanh ph H Chi Minh.

- Ngwoi c6 quyén loi, nghia vu lién quan:

1. Ba NLQ1, sinh nim 1944 (ving mit)

Pia chi: 528/18 DBP, Phuong 11, Quén 10, Thanh phd HO Chi Minh.

2. Ong NLQ2, sinh nim 1947 (ving mit)

Dia chi: 26/525 LDT, phuong 16, quan GV, Thanh phé H6 Chi Minh.

3. Ba NLQ3(mét nim 1991).

Nguoi ké thira quyén va nghia vu t6 tung ciia ba NLQ3: Ong Nguyén Vii D,

sinh nam 1976.

Dia chi: 1883 Curtner Ave #2, Sanjose, CA 95124, USA.

4. Ba NLQA4, sinh nam 1965 (vang mat)

Dia chi: 265 NQ, phuong 6, quan 10, Thanh phé H6 Chi Minh.

5. Ba NLQ5, sinh ndm 1967. (ving mit)

Dia chi: 185/78/3 PPP, phuong 17, quan PN, Thanh phé H6 Chi Minh.

6. Ong NLQ6, sinh nam 1949.

Dia chi: 849 Proxpect Ave Bronx N.Y 10459, USA.

7. Ong NLQ7, sinh nim 1993 (vang mit)

Dia chi: 83/3 TC, x TC, huyén HM, Thanh phé H6 Chi Minh.

* Nguoi dai dién hop phdp cua ba NLQ1, 6ng NLQ2, éng b, ba NLQ4, ba

NLQ5, 6ng NLQS, ong NLQ7: Ong Nguyén Thé T2, sinh niam 1963 (c6 don dé
nghi xét xir vang mat dé ngay 09/5/2017).

mat)

Pia chi: S6 4 TQD, phuong 13, quan 3, Thanh phé H6 Chi Minh

8. Ba NLQ8, sinh nam 1997.

Dia chi: 65/5A PNC, ap TT, xa XTD, huyén HM, Thanh phé H6 Chi Minh.
Nguoi dai dién theo ity quyén ciia ba NLQ8: Ong Nguyén Vin T1 (ving



Dia chi: 54/4 4p TC1, xd TC, huyén HM, Thanh ph H Chi Minh.

- Ngwoi khdng cdo: Nguyén don ong Vii Pinh K va ngudi ¢6 quyén loi, nghia
vu lién quan ba NLQ5.

NOQI DUNG VU AN:

Theo don khoi kién va loi khai cua phia nguyén don éng Vii Dinh K do ong
Nguyén Thé T2 dai dién trinh bay: Cha me 6ng Vi Dinh K la dng Vi Binh V(chet
nam 1981), ba Lai Thi HI (chét ndm 2005). Lic sinh thoi ¢6 08 ngudi con gdm:

1. Ba NLQ1, sinh nam 1944

2. Ong NLQ2, sinh nam 1947

3. Ong NLQ6, sinh nam 1949

4. Ba NLQ3 sinh nim 1958 (chét nim 1991)

Ba NLQ3 cd con la 6ng Nguyén Vii D, sinh nim 1976
5. Ong Vii Dinh K, sinh ndm 1959

6. Ba NLQ4, sinh nim 1965

7. Ba NLQ5, sinh nam 1967

8. Ong Vii Quang M1, sinh nam 1970, chét nim 2003.

Ong M1 ¢6 vo 1a ba Tran Thi Thu H c6 con 1a NLQ8 ngoai ra trudc dé 6ng
c6 vo Luu Bich T3 (da ly hon) ¢ con tén NLQ7, sinh nam 1993.

Nha dat toa lac tai s6 65/5A PNC, 4p TT, xd XTD, huyén HM, Thanh phd
Ho6 Chi Minh c6 nguon goc thude sd hitu ctia ong V, ba H1, sau khi 6ng ba chét thi
ba H quan 1y st dung, khi 6ng K lam céac thu tuc hgp thirc hoa thi ba H ngan can.
Nay 6ng K khoi kién doi chia thira ké theo di chiic cua ba H1 1ap van ban dé ngay
28/5/2004, d6i v6i phan tai san thira ké ctia 6ng V ong yéu cau chia theo phap luat.

Ngoai ra, ba NLQ5 la em 6ng ciing c6 yéu cau trudc khi chia thira ké phai
trir ra va trd cho ba sé tién xay dung stra chira nha 1a 120.000.000 dong.

Theo don va cdc 10i khai ciia phia bi don ba Trdan Thi Thu H do 6ng Nguyén
Van T1 va 6ng Nguyén Xudn M dai dién trinh bay: Nha dat va lich sir gia dinh nhu
phia nguyén don trinh bay 1a dung, tuy nhién cha chong ba H la 6ng V khi con séng
c6 n6i cho nha dit trén cho chdng ba 1a 6ng M1 moi anh em trong gia dinh déu
biét, ba khong c6 gidy to di chuc gi chimg minh nhung ba di quan 1y st dung nha
trén tir nam 1997 dén nay.

_ Phiadng K cho rang c6 di chuc nhung ba thay chit ky chit viét trong di chiic
déu la gid mao, ngoai ra ba NLQ5 doi so tién stra chita nha nam 2008, tuy nhién



nha nay ba dang quan ly su dung, gitta anh em trong gia dinh c6 su bat dong thi
lam sao ai vao stra chita dugc, nén ba khong dong y yéu cau cuia ba NLQ5.

_ Khi két hon voi 6ng M1 tir ndm 1997 ba vé & nha nay dén nay ba khong con
cho ¢ nao khéac nén ba xin duoc giir lai ngdi nha.

Nhitng nguoi c6 quyén loi va nghia vu lién quan:

Ba NLQS trinh bay: Vao nam 2008 ba c6 bo ra s tién stra chira nha nay theo
hop dong thi cong so tién sura chira 1a 120.000.000 dong. Nay ba yéu cau doc lap 1a
trude khi chia thira ké phai trir ra va tra cho ba s6 tién xay dyng sua chira nha la
120.000.000 dong.

Ngoai ra ba yéu cau duoc chia phan thira ké cia ba theo quy dinh phép luét.

Ba NLQ1, 6ng NLQ2, 6ng NLQ6, dng Nguyen Vi D, ba NLQ4, dng NLQ7 do
ong Nguyén Thé T2 dai dién trinh bay: Thong nhat v6i yéu cau ciia 6ng K.

Ba NLQ8 do ong Nguyén Van T1 dai dién trinh bay: Théng nhét voi 10 trinh
bay cua ba Tran Thi Thu H.

Tqi ban an dan su so thim sé 12/2016/DSST ngay 05/01/2016 ciia Toa dn
nhdn dan Thanh pho Ho Chi Minh quyét dinh:

Ap dung Biéu 25, Diéu 33, Diéu 34, biéu 128, Diéu 131 Bo lujt to tung dan
su; ap dung Dicu 645, Diu 646, Diéu 674 va Diéu 683 B luat dan su; ap dung
Nghi quyet 02/2004/HDTP-TANDTC cua Hoi dong Tham phan Toa an nhan dan

t6i cao. Ap dung Phéap 1énh vé an phi, 1¢ phi Toa an. Ap dung Luat Thi hanh 4n dan
su.

Tuyén xur:

1. Pinh chi yéu cau khdi kién ctia nguyén don vé viéc doi chia di san thira ké
cua Ong Vii Pinh V chét khong dé lai di chuc, do hét thoi hiéu khoi kién.

2. Khong chap nhan yéu cau ctia nguyén don doi chia di san theo di chiic ctia
ba Lai Thi H1 1ap ngay 28/5/2004.
3. Chia thira ké theo phép lut nhu sau:

3.1. Xac dinh Y gi4 tri nha dat toa lac tai s0 65/5A PNC, 4p TT, xa XTD,
huyén HM 1a di san thtra ké do ba Lai Thi H1 chét dé lai.

3.2. Nhitng nguoi duge hudng thira ké gdm: Ong Vii Pinh K, ba NLQ1, éng
NLQ2, dng NLQ6, ba NLQ4, ba NLQ5, Thira ké ctia ba NLQ3(6ng Nguyén Vii D),
thira ké ciia 6ng Vii Quang M1 (ba Tran Thi Thu H, ba NLQ8, dng NLQ7) mdi
ngudi dugc hudng gia tri bang s tién 38.109.000 dong.



Poi v6i Ba Tran Thi Thu H, bd NLQ8, 6ng NLQ7 mdi ngudi cu the dugce
hudng gid tri bang s6 tién 12.703.000 dong.

3.3. Ba Tran Thi Thu H duoc nhan hién vat nén dugc so hitu dbi voi phan
nha dat néu trén, ba Ha c6 trach nhiém hoan lai cho cac dong thira ké gia tri bang
tién theo phan nhu sau:

Qng Vi binh K, ba NLQ1, 6ng NLQ2, dng NLQ6, ba NLQ4, ba NLQ5,
thira ké ctia ba NLQ3(6ng Nguyén Vit B) moi nguoi so tién 38.109.000 dong.

Ong NLQ7, ba NLQ8 mdi ngudi sb tién 12.703.000d.

Sau khi thanh toan xong sd tién trén cho cac dong thira ké ba H dén cac co
quan chirc nang lam tha tuc hop thirc hoéa chii quyén phan nha dat trén theo quy
dinh phap luat.

4. Bac yéu cdu ciia ba NLQ5 vé viée doi cac dong thira ké tra s tién sira
chira nha 120.000.000 dong.

5. V& an phi dan sy so tham:

Ong Vii Pinh K chiu s6 tién an phi dan su so tham la 1.905.450 dong, dugc
khau trir s6 tién tam tng an phi da nop la 6.666.600 dong theo bién lai thu sd
AB/2011/01348 ngay 12/11/2012 cua Chi cuc Thi hanh an dan sy huyén HM,
Thanh phd H6 Chi Minh. Hoan lai cho 6ng Vii Pinh K s6 tién 4.761.150 dong.

Ba NLQ1, ong NLQ2, ong NLQ6, ba NLQ4, thira ké cua ba NLQ3(6ng
Nguyén Vii D) mdi ngudi chiu sb tién 1.905.450 dong.

Ba Tran Thi Thu H, ba NLQ8, 6ng NLQ7 mdi nguoi chiu sb tién 635.150
dong.

Ba NLQ5 phai chiu 1.905.450 dong tién an phi so tham vé thira ké va
6.000.000d dbi voi yéu cau doc lap khong duoc chap nhén, duoc khau trir s6 tién
tam Ung an phi da nop la 3.000.000 dong theo bién lai thu sb AG/2010/06618 ngay
17/3/2014 (6ng Nguyén Thé T2 ndp). Nhu vay ba NLQ5 con phai ndp tiép so tién
14 4.905.450 dong.

Ngoai ra, ban an so tham con tuyén ap dung cac Piéu 2, 6, 7, 9, 30 Luat Thi
hanh &n dan sy trong giai doan thi hanh &n va quyén khang cao cua cac duong su
theo quy dinh cua phap luat.

‘ Ngay 19 thang 01 nam 2016, nguyén don 6ng Vit Dinh K khang cao, cho
rang Toa an so tham chua xem xét day du ching ctr thé hién trong ho so va khong
phu hop véi viée ap dung quy dinh cta phap luat.

Ngay 20 thang 01 nam 2016, nguoi co quyen loi, nghia vu lién quan ba
NLQ5 khang co cho rang Tda an so tham khong chip nhan yéu cau doc lap cua ba



vé viéc yéu cau cac dong thira ké tra lai phan tién ma ba da bo ra dé sira chita nha la
chua xem xét day du ching ctr thé hién trong hé so va khong phu hop véi viée ap
dung quy dinh cta phap luat.

Tai phién toa phuc tham cac bén cling khong tu thoa thudn hoa giai dugc,
van yéu cau toa an giai quyét vu an theo phap luat; Ong Vii Pinh K, ba NLQ5 van
gilt nguyén quan diém khang céo; Pai dién cho Vién kiém sat nhan dan cap cao
tham gia phién toa trinh bay quan diém, ddnh gia phan tich chimg cr va dé nghi
khong chap nhan khang céo caa Ong Vil Dinh K, ba NLQ5, giit nguyén ban 4n so
tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru toan b cdc tai lidu, chitng cik ¢6 leu trong hé so vu dn
da duwoc tham tra tai phién toa, can ci vao két qua tranh ludn tai phién toa, qua y
kién d@é xudt cia Kiém sdt vién, sau khi thao ludn, nghi dn, Hoi dong xét xir nhdn
thdy:

[1] Vé t6 tung: Trong vu an nay dé qua 5 lan hoan phién toa do vang mit ciia
mot $6 nguoi tham gia to tung (Pa hodn phién tda cu thé: ngay 28/8/2016; ngay
10/10/2016; ngay 08/12/2016; ngay 10/3/2017; ngay 12/5/2017). Day la phién toa
dugc md lan tht 6, nén viée ving mit cua cac duong sy tai phién toa phic thim
duoc xem 1a hop 1€;

[2] Tai san cac bén tranh chap, yéu cau chia thira ké 1a cin nha va dat toa lac
tai 65/5A PNC, 4p TT, xa XTD, huyén HM, Thanh phd H6 Chi Minh ¢6 nguén gbc
ctia 2 cu Vii Pinh V, Lai Thi HI chét dé lai (cu V chét nam 1981; cu H1 chét nam
2005). Nén day 1 di san ctia 2 cu Vit Pinh Vy, Lai Thi H1 chét d¢é lai, hién do phia
bi don ba Tran Thi Thu H dang quan 1y sir dung,

[3] Theo ban &n dan su so tham s 12/2016/DSST ngay 05/01/2016 cta Toa
an nhan dan Thanh phé H6 Chi Minh nhan dinh: Ong Vii Pinh V chét nim 1981
dén nay da qua thoi hiéu 10 ndm theo quy dinh tai Diéu 645 B luat dan sy nim
2005, nhitng ngudi dong thira ké khong c6 van ban ké khai di san thira ké va khong
cé van ban xac dinh tai san chung chua chia; theo quy dinh tai Nghi quyet sO
02/2004/HDTP TANDTC ctia Hoi dong Tham phan Toa an nhan dan tbi cao thi
thude truong hop chua du diéu kién khoi kién, nén Toa an so tham dinh chi gidi
quyét d6i v6i yéu cau khoi kién trén ciia nguyén don. Va chi chia thira ké déi véi
ky phan di san ctia ba Lai Thi HI chét dé lai cho cac dong thira ké theo quy dinh.

Nhan dinh trén cia toa so thAm 1a ¢6 can ct phap luat, dung vo1 thot diém
phap luat hién hanh quy dinh.

[4] Tuy nhién, dén thoi diém xét xir phic tham do phap ludt c6 sy thay doi;
bai ta@ biéu 623 B0 luat dan s nam 2(}15 quy dinh: “Thoi hiéu dé nguoi thia ke
yéu cau chia di san la 30 nam doi voi bat dong san...”.
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Nhu vay, tuy 6ng Vi Dinh V chét tir nam 1981 nhung thoi diém dé tinh thoi
hiéu thira ké, ké tir ngay phap 1énh thira ké nam 1990 ¢6 hi€u lyc phap luat (cO hiéu
liee tir ngay 10/9/1990), nén thoi hidu dé yéu cau chia di san thira ké cia 6ng Vi
Dinh V chét d¢é lai van con.

[5] Nhu d4 phan tich trén, do ky phan di san caa 6ng Vi Pinh V chét dé lai
chua duoc toa cap so tham xem xét chia theo quy dinh, nén toa cap phiic tham ciing
khong duogc dit ra dé xem xét, can hay toan bd ban 4n so tham giao hd so vu an
cho toa cip so tham xem xét giai quyét lai theo thi tuc chung.

Vi cac lé néu trén;
QUYET PINH:
- Ap dung khoan 3 Piéu 308 Bo luat td tung dan sy nam 2015.

- Hity toan b ban an dan su so tham s6 12/2016/DSST ngay 05/01/2016 ciia
Toa an nhan dan Thanh ph6 H6 Chi Minh. Giao h6 so vu an cho cap so tham giai
quyét lai theo thu tuc chung.

- An phi dan sy phac thim 6ng Vi Pinh K , ba NLQ5 khong phai chiu, do
6ng Vii Pinh K, ba NLQ5 mdi ngudi da du ndp 200.000d tién tam vng an phi phlc
tham theo céc bién lai thu s 02515 ngay 02/3/2016 va sb 02522 ngay 03/3/2016
ctia Cuc Thi hanh 4n dan sy Thanh phé H6 Chi Minh sé& dugc hoan lai.

Ban an dan sy phtic thAm c6 hiéu luc phéap luat tir ngay tuyén an.

Noi nhin: . TM. HQI PONG XET XU PHUC THAM
- Toa an nhan dan 161 cao; THAM PHAN — CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM
- TAND TPHCM,;

- VKSND TPHCM;

- Cuc THADS TPHCM;

-ND (1);

- BD (1);

-NLQ (8);

- Luu (3) 21b (An39)

(Da ky)

Ping Quoc Khéi



