TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHIi MINH Poc 1ap — Tw do — Hanh phiic

Ban an s6: 71/2022/LD-PT
Ngay: 18/01/2022
“V/v tranh chap vé don phuong
cham dut hop dong lao dong”
NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phéin Hpi dong xét xir phiic tham gom co:

Tham phéan — Chii toa phién toa: Ong Nguyén Ngoc Tai
Cdc Tham phdn: Ba Pham Thi Thanh Truc
Ba Lé Thi Thay Hoa

- Thw ky phién toa: Ba Tran Pham Thij Truc Pao, Thu ky Toa an nhan
dan Thanh pho H6 Chi Minh.

- Dgi dign Vién kiém sit nhan dan Thanh phé Ho Chi Minh: Ba
Nguyén Thi Mai Huong — Ki€m sat vién tham gia phién toa.

Ngay 12 va 18 thang 01 nim 2022, tai tru s¢ Toa 4n nhan dan Thanh phd Hb
Chi Minh xét xtr phic tham cong khai vu an lao dong thy 1y s6 29/2021/TLPT-LD
ngay 30 thang 7 nam 2021 vé viéc “Tranh chip vé don phuong cham dit hop
ddng lao dong”.

Do bén 4n lao dong so tham so 1425/2021/LD-ST ngay 26 thang 5 ndm
2021 cta Toa an nhan dan Thanh pho Thu Puc, Thanh phé H6 Chi Minh bi
khang cao.

Theo Quyét dinh dua vu an ra xét xir phtc tham sé 3920/2021/Qb-PT
ngdy 25 thang 10 nim 2021, Quyét dinh hodn phién toa phic thim sb
/2021/QP-PT ngay 25 thang 11 nam 2021 va Quyét dinh hodn phién toa phuc
tham s6 11940/2021/QD-PT ngay 22 thang 12 nam 2021 giita cic duong su:

Nguyén don: Ong Pham Céanh T, sinh nim 1987; Dia chi: 1B, xa, huyén G,
tinh D; Dia chi lién hé: 72, duong s6 6, phuong T, thanh phd B, Thanh pho H6
Chi Minh.

Nguoi dai dién hop phap ctia nguyén don c6 ba VO Thi L, sinh nam 1997,
dia chi: Can ho C2.02.0T04 toa Central 2 Vinhomes Central Park, 720A, Pién
Bién Phu, phuong H, quan B, Thanh phd H6 Chi Minh va/hodc 6ng Lé Pic N,
sinh nam: 1988, dia chi: KV7, T, thanh phé Q, tinh Binh Dinh lam dai dién theo
iy quyén (Van ban oy quyén sé 009657, quyén s6 97/2021TP/CC-SCC/HPGD
ngay 17/5/2021 tai Vin phong Cong chimg Dong Thanh Phd).



Ngueoi bao vé quyén va loi ich hop phdp cia nguyén don: Ong Ngnyén
Anh T, Luat su thuoc Cong ty Luat TNHH BLG, Doan luat su Thanh pho Ho
Chi Minh.

Bi don: Cong ty TNHH V Viét Nglm, DPia chi tru so tai L6 B1, duong 2,
khu cong nghiép B, phuong C, thanh pho T, Thanh ph6é H6 Chi Minh;

Nguoi dai dién hop phap cua bi don co ba Tran Thi Cam T, sinh nam 1973
1am nguoi dai dién theo Gy quyén (Van ban iy quyén 1ap ngay 22/03/2021).

Nguoi khang cdo: Ong Pham Canh T — Nguyén don
NOI DUNG VU AN

Tai cdp so tham, nguyén don 0ng Pham Canh T c¢6 0ng Lé Dirc N lam
nguoi dai dién theo uy quyén trinh bay:

Ngay 09/10/2010, 6ng Pham Canh T va Cong ty TNHH V Viét Nam (goi
tat 1a COng ty V) ky két hop dong lao dong s6 3178, thoi gian 1am viéc tir ngdy
09/10/2010 dén ngay 09/10/2013, mirc luong 1a 1.510.000 dong. Cung ngay
09/10/2010, hai bén ky ban phu cip cta Cong ty danh cho nhan vién voi mic
tong phu cap 1a 2.690.000 dong. Ngay 14/8/2011, hai bén ky hop dong lao dong
phu luc s6 1, theo d6 muc luong cta ong T 14 2.600.000 dong. Ngay 01/01/2013,
hai bén ky thoa thuan thay méi hop dong lao dong, theo ndi dung hop dong, hai
bén thong nhat két thic hop dong di ky s6 3178 ngay 09/10/2010 va cung nhau
thoa thuan thay méi bang hop dong s6 3178 ké tir ngay 01/01/2013. Cung ngay
01/01/2013, hai bén ky hop ddng lao dong 3178/3, thoi han tir ngay 01/01/2013
dén ngay 09/10/2013 v6i mirc lwong 3.250.000 dong. Cung ngay 01/01/2013,
hai bén ky phu luc 1 (3178/3) phu cap cua Cong ty danh cho nhan vién, theo do
phu cép cua éng T tong cong la 6.750.000 dong. Ngay 10/9/2013, hai bén tiép
tuc ky phu luc hop dong lao dong sd 01 (3178/4) bao gdém tong phu cap 1a
9.550.000 dong. Ngay 10/10/2013, hai bén ky hop dong lao dong s6 3178/4, thoi
han lam viéc tir ngdy 10/10/2013 dén ngay vo thoi han, murc lwong 3.250.000
dong. Ngay 01/12/2013, hai bén ky phu luc hop dong lao dong s6 2 (3178/4),
theo d6 tién lwong duoc ting 1én 3.861.000 dong, phu cap tong cong la
8.939.000 dong. Ngay 01/8/2014, hai bén tiép tuc ky phu luc hop dong lao dong
s6 3 (3178/4/3) v6i murc luong co dinh 1a 4.433.000 dong. Cung ngay, hai bén
ky phu lyc hop dong lao dong sb 4 (3178/4/4) v6i muc phu cip tong cong la
9.067.000 ddng. Ngay 01/01/2016, hai bén ky thoa thuan thay moi hop dong lao
dong s6 3178, theo d6 hai bén thoa thuan két thic hop dong da ky s0 3178 ngay
10/10/2013 va cing nhau thay méi bang hop dong lao dong sb 3178 ngay
01/01/2016. Cung ngay 01/01/2016, hai bén ky hop déng lao dong sb 3178/5,
thoi gian 1am viée tir ngdy 01/01/2016 dén ngay khong gii han, mirc lwong co
ban 5.005.000 ddong, phu cip cb dinh 7.395.000 dong, phu cép trach nhiém
3.000.000 dong. Ngay 26/04/2016, hai bén ky phu luc hop dong lao dong sb 2
(3178/5/2), theo d6 mirc lwong va phu cap cua 6ng T 1a 18.700.000 dong. Ngay
15/12/2016, hai bén ky phu luc hop dong lao dong s6 3 (3178/5/3), theo d6 mirc
luong va phu cap cua 6ng T la 25.000.000 dong. Ngay 01/8/2017, hai bén ky
phu lyc hop dong lao dong s6 4 (3178/5/4), theo d6 mirc luong va phu cip cua
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6ng T 1a 25.000.000 déng. Ngay 11/03/2019, hai bén ky phu luc hop ddng lao
dong sd 6 (3178/6/6), theo d6 ong T 1a chi huy trudng cong trudng. Ngay
16/8/2019, hai bén ky phu luc hop dong lao dong sb 6 (3178/6/2) v6i mirc luong
1a 28.200.000 dong. Ngay 02/3/2020, 6ng T dugc Cong ty phan cong nhiém vy
lam Trudéng phong san xuat (c6 thong bao ndi bo va so dd to chic cong ty).
Ngay 07/12/2020, Cong ty phan cong 6ng T lam nhiém vu chi huy truéng cong
truong, thoi gian lam viée tir 7 gid 30 va két thac luc 16 gio 30. Thyc hién hop
d6ng gitta hai bén, 6ng T da thuc hién ding cong viéc duoc giao.

Ngay 03/8/2020, 6ng T c¢6 ndp don xin nghi viéc véi ndi dung: Ong T sé
nghi viéc tai Cong ty ké tir ngay 09/10/2020. Ly do xin nghi viéc 1a 1y do cé4
nhan. Tuy nhién, sau ngay nay, ong T vin lam viéc tai Cong ty. T bo tién luong
ctia ong T dugc Cong ty chuyén khoan. Trong qua trinh 1am viéc, éng T ¢6 sir
dung email canhtoan@vivablast.com dé trao d6i cong viéc va nhan cac thong
bao. Ngay 07/01/2021, Cong ty c6 guri email dé nghi ong T dén Myanma lam
viéc. Cung ngay, ong T di c6 phan hoi qua emai khong dong y dén Myanma lam
viéc. Ngay 08/01/2021, Cong ty c6 moi dng T vao phong lam viée, yéu cau ong
ban giao T bo dir liéu cong viée, email lién quan dén cong ty dugc luu trir tai
may tinh va dién thoai ca nhan cho Coéng ty tru6c mat T b nhén vién. Sau do,
Cong ty yéu cau _ong T sang phong nhan sy dé nhan thong bao ky luat voi mirc
bdi thuong sé tién hon 2.000.000.000 dong vi Iy do éng T gay that thoat trong
qua trinh thyc hién du an Dung Quit, Binh Son, Quang Ngai nhung 6ng T
khong ky bién ban vi ong T thay trong tong 5O tlen hon 2 ty dong ma phia Cong
ty dua ra co so tién hon 7 triéu dong 1a sd tlen mat mat vat tu khi thyc hién dy an
Dung Quat do 6ng T 1am truong du an, s6 tién nay da duoc trir vao tién luong
cua ong T nhung phia Cong ty van tinh. Sau do, ong T ra ve. Bu01 chiéu ngay
08/01/2021, dng T ghé Coéng ty ndp don viét tay vé viéc yéu cau giai trinh sy
viéc khong cho phép nguoi lao dong vao Cong ty lam viéce tir ngay 08/01/2021,
dong thoi dé xuat voi phia Cong ty la ngay 09/01/2021, 6ng T di lam viéc binh
thuong va dé nghi Cong ty cho ong T vao Cong ty lam viéc binh thuong (don
nay gui bao vé nho bao vé giri dén Cong ty). Ngay 09/01/2021, 6ng T co quay
lai Céng ty 1am viéc nhung bao vé khong cho vao 1am viéc. Ong T tiép tuc gui
don qua duong buu dién va qua email cho Cong ty bang email cd nhan
phamctoan@gmail.com cho ba Nguyen Hoai Buc (Truong phong nhén sy) va
ong Shanthamani Muthukumar (Téng giam ddc Coéng ty). Chiéu ngay
11/01/2021, ba Ptic ¢6 phan hoi lai email v6i ndi dung: Cong ty cho nghi viée 1a
theo don nghi viéc cua ong T va viéc ong T khong dugc vao cong ty 1a do khong
c6 101 moi ciia Cong ty. Pdng thoi, ba Pirc ¢6 nhic ong T vé viéc phia Cong ty
dang can nhéc tha tuc phap 1y lién quan dén trach nhiém cua 6ng T trong du 4n
nha may loc dau Binh Son. Sau d6, hai bén c6 trao d6i email nhung khéng giai
quyét dugc van dé. Viéc ong T dén Cong ty 1am viéc vao cac khung gio lc
18h00 ngay 08/01/2021, luc 8h35 ngay 09/01/2021, luc 10h37 ngay 11/01/2021,
lic 9h56 ngay 12/01/2021, lic 10h06 ngay 14/01/2021 la 6ng T biét rang néu
6ng T dén Cong ty thi bao vé ciing s& khong cho 6ng T vao lam viéc. Hon nira,
tam trang 6ng T trong nhimng ngay nay rat buon byc vi ban than ong T da cong
hién hon 10 niam nhung lai bi Cong ty d6i xir té bac. Tai cap so tham, 6ng T rit
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mot phﬁn yéu cau khoi kién vé viée bude Cong ty TNHH V Viét Nam nhan 6ng
Pham Canh T tr& lai 1am viéc, gitt nguyén cac yéu cau sau: Budc COng ty
TNHH V Viét Nam déng bao hiém xi hoi, bao hiém y té, bao hiém that nghiép
ké tir ngay 08/01/2021 dén nay cho ong Pham Canh T; Tra 01 khoan tién do vi
pham quy dinh vé thoi han bao trudc voi s6 tién 42.300.000 dong; B01 thuong
02 thang tién luong véi sb tién 1a 56. 400.000 ddng; Tra 01 thang tién luong
thang thir 13 1 28.200.000 dong; Tra tién lwong thang 01/2021 theo nhitng ngay
ong T da lam viéc tir ngdy 16/12/2020 dén ngay 07/01/2021 1a 16.672.065 dong;
Tra tién lwong cho ong T trong nhimg ngay 6ng T khong lam viéc tur ngay
08/01/2021, tam tinh dén ngay 25/5/2021 1a 127.907.142 dong Tong cong sb
tién yéu cau Cong ty thanh toan (khong bao gdm tién bao hiém x4 hoi, bao hiém
y té, bao hiém that nghiép) tam tinh dén ngay 25/5/2021 13 271.479.207 ddng.

Bi don Cong ty TNHH V Viét Nam (goi tat la Cong ty V) iy quyén ba Tran
Thi Cam T trinh bay:

Bi don x4c nhan 10i trinh bay cta 6ng T vé thoi diém ky két cac hop dong,
phu luc hop déng, muc lwong thoa thuan theo cac hop dong va viéc ong T ndp
don xin nghi viéc ngay 03/8/2020 la ding. Trong qua trinh lam viéc tai Cong ty
V, sau ngay 03/8/2020, éng T van tiép tuc giit chitc vu Trudng phong san xuat
va truong quan 1y dy an nha may loc dau Binh Son. Pén thang 11 nim 2020,
6ng T moi cung cap cho Cong ty V 01 bién ban nghiém thu hoan thanh cong
viéc voi khéi lwong 14 3.681,3 m? (sb luong thuc té phai 1a 3.801 m?), sb luong
chua duge nghiém thu 13 120,4 m® (theo quy dinh thi thoi han phai cung cép bién
ban nghiém thu la thang 9 nam 2020). Trong qua trinh thuc hién cong viéc, phia
nguyén don di tu quyét dinh ky bién ban nghiém thu it hon thyc té gay thiét hai
cho Cong ty. Vot vai tro la truong dy an, 6ng T da kéo dai thoi gian thue hién
du an gay thiét hai Ve tién bac va nhan lyc cho Cong ty. Rét nhiéu lan, phong ké
toan guri email yéu cau ong T cung cap bién ban nghiém thu ddi véi sd luong
chua dugc nghiém thu 12 120,4 m* nhung 6ng T khong ndp. Ngay 08/12/2020,
6ng T ban giao vai trd Trudng phong san xuat cho Cong ty. Cung ngiy
08/12/2020, 6ng T c6 gui cho cac phong ban 01 email thong bao viéc ban giao
vai trd Truong phong san xuat cho ong Shanthamani. Ngay 07/01/2021, ong
Shanthamani giri email cho 6ng T thuyét phuc 6ng T tham gia du 4n ciia Cong
ty tai Myanma nhung 6ng T d3 giri email tir chdi vao chiéu cung ngay. Chiéu
ngay 07/01/2021, phong ké toan (chi Khanh Béng) c¢6 gui mail cho 6ng T yéu
cau cung cap chu‘ng nhan hoan thanh cong viéc dbi véi khéi lugng con lai cia
dy an Binh Son. Sang ngay 08/01/2021 vao lac 7 gio 44, ong T gii mail phan
hodi dd ban giao phan viéc ndy cho 6ng Shanthamani va phong Thuong mai vao
ngay 04/01/2021.

Ngay 08/01/2021 vao lic 08h23, phong ké toan (chi Khanh Béng) phan
hoéi email 6ng T 13 ngudi chiu trach nhiém chinh du an nay tor dau dén cudi nén
6ng phai chiu trach nhiém cung cap gidy chu’ng nhén hoan thanh cong viéc day
du va yéu cau 6ng T phai hoan thanh cong viéc nay trong tuan. Sau do, Cong ty
c6 yéu cau ong T vao phong hop dé trao d6i van dé nay. Sau cudc hop, phong
nhan sy ra Thong bao ky luat voi nd1 dung néu lén so6 tién ong T lam thi¢t hai
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cho Cong ty tai du 4n Binh Son. Ong T khong ky vao thong bao ky lut nay va
ra vé lac 11h28 trua cung ngdy. Vao lac 18h00 ngay 08/01/2021, 6ng T ¢6 quay
lai Cong ty va dua cho bao vé 01 14 thu thong bao rang s& quay lai Cong ty vao
ngay 09/01/2021. Sang ngay 09/01/2021 vao Iic 8h35, 6ng T c6 dén Cong ty noi
bao vé khoang 2 dén 3 phut rdi di. Sang ngay 11/01/2021, Cong ty c6 nhin duoc
thu cta 6ng T va Cong ty c6 phan hdi: Cong ty khong yéu cau éng T nghi viéc,
viéc ong T nghi viéc 1a nghi theo don nghi viéc ngay 03/8/2020 ctia 6ng T. Cong
ty khong thong bao bao v¢ cdm ctra 6ng T vao Coéng ty 1am viéc ma do ong T
dén Cong ty lam vi¢e khong dung gio theo ndi quy lao dong cua Cong ty (gio
bat dau 1am viéc vao lac 7h30). ‘Theo quy dinh tai Cong ty, nguoi lao dong dén
v6i muc dich c4 nhan khi vao cong: Bao vé can phai thong bao dén phong nhan
sw/phong ban lién quan va chi dugc phép cho khach vao Van phong khi nhén
dugc sy ddng ¥ ctia nhan vién/Phong ban lién quan. Do do, ong T dén Cong ty
khong phai muc dich lam viéc. Ngay 11/01/2021, 6ng T dén Cong ty vao lac
10h37 va di luc 10h43. Ngay 12/01/2021, 6ng T dén Cong ty vao lac 9h56 va di
lic 10h06. Ngay 14/01/2021, 6ng T dén Cong Cong ty lic 10h06 va & lai 23
gidy roi doi di. Tir ngay 08/01/2021, ong T khong co bat ky cudc goi nao lién lac
v6i phong nhan sy, ngoai viéc dén cong Cong ty quay video. Cong ty khang
dinh Cong ty khong c6 cho 6ng T nghi viéc, phia Cong ty khong ban hanh bat
ctr vin ban hay Quyét dinh nao vé viéc chdm dut hop dong lao dong hay yéu cau
ong T nghi viéc. Viéc ong T nghi viéc 1a do so trach nhiém trong du an loc dau
Binh Son. Ngay 01/4/2021, Cong ty co gui thu bang dudng buu dién va qua
email yéu cau ong T tr¢ lai lam viée dé xtur ly tlep cong vi¢c con dang dé cua du
an Binh Son. Ngay 02/4/2021, ong T phan hdi email cho Cong ty voi ndi dung
yéu cau Cong ty thuc hign T b(f) nghia vu theo don khdi kién tai Toa an. Sau do,
ong T s€ can nhéc trd lai lam viée theo yéu cau tai Thu sb 0104. Truong hop,
Cong ty tri hoan viéc thanh toan, thanh toan khong déy du, thoi diém tré lai lam
viée s& duge kéo dai twong tmg. Ngay 02/4/2021, Cong ty c6 glri mail yéu cau
ong T thuc hién theo dting quy dinh B luat lao dong trd lai lam viéc nhu yéu
cau nhung 6ng T ¢6 gl email yéu cau Cong ty néu rd quy dinh tai diéu nao cia
B luat lao dong va ong T ciing khong dén Cong ty 1am viéc cho dén nay. Viéc
ong T nghi vi¢c la hanh vi ty y don phuong nghi viéc tai Cong ty, cu thé: Po6i
v6i yéu cau cta 6ng T, phia bj don chua thanh toan tién luong ctia 6ng T tir ngay
16/12/2020 dén ngay 07/01/2020 1a 16.672.065 dong. Tai Toa, phia bi don xac
dinh dbi voi sb tién tién lvong cua ong T tu ngay 16/12/2020 dén ngay
07/01/2020 13 16.672.065 dong, dé nghi Hoi dong xét xur giai quyét theo quy
dinh cua phap luat. Phia bi don khong dong ¥ véi cac yéu cau khoi kién khac
cua nguyén don vi nhiing 1y do nguyén don dua ra 1a khong ding.

Ban dn lao dng so tham sé 1425/2021/LD-ST ngay 26 thang 5 nam 2021
ciia Toa Gn nhén dan Thanh phé Thit Pire, Thanh phé Ho6 Chi Minh dd xit:

Ap dung: diém a, d, khoan 1 Piéu 32, diém c, khoan 1 Piéu 35, diém a
khoan 1 Diéu 39, khoan 1 Piéu 147, khoan 2 Diéu 219, Diéu 220, khoan 2 Diéu
244, Piéu 273, Piéu 278, Piéu 280 Bo luat TH tung dan su; khoan 1 Diéu 468
B6 luat Dan sy ndm 2015; diém a khoan 1 Diéu 20, Diéu 39, khoan 1 Piéu 41,
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Diéu 90, Biéu 95, khoan 1 Dicu 188 va khoan 3 Dicu 190 By lut Lao dong nam
2019; biéu 18\, khoan 3 biéu 85 Luat Béq hiém xa hoi; diém a khoém 1 biéu 12,
khoan 1, 2 Diéu 26 Nghi quyét 326 cua Uy ban Thuong vu Qudc hdi; Luat Thi
hanh an dan su;

Xur:

1. Chap nhan 01 phan yéu ciu khai kién cta nguyén don ong Pham Canh
T: Bugc Cong ty TNHH V Viét Nam c6 trach nhiém tra cho 6ng Pham Canh T

s6 tién lwong con thiéu tir ngdy 16/12/2020 dén ngay 07/01/2021 1a 16.672.065
dong.

Ké tir ngay ong Pham Canh T c6 don yéu cau thi hanh an néu Cong ty
TNHH V Viét Nam khong thyc hién hodc thuc hién khong day du nghia vu tra
s6 tién noi trén thi hang thang Cong ty TNHH V Viét Nam con phai tra 13i dbi
v6i s6 tién cham tra trong Gmg véi thoi gian cham tra. Mirc 13i suat cham tra do
cac bén thoa thuan nhung khong dugce vuot qua 20%/nim cua khoan tién tinh
trén nghia vu chi tra. Néu cac bén khong c6 thoa thuan thi 14i suat bang 50%
muc 13i suét gi61 han qui dinh tai khoan 1 Diéu 468 Bo luat dan sy nam 2015.

Céc bén thyc hién tai Co quan Thi hanh 4n dan su c6 tham quyén.

2. Pinh chi xét xtr d6i v6i yéu cau budc Cong ty TNHH V Viét Nam nhan
ong Pham Canh T tr¢ lai lam viéc.

3. Khong chap nhan yéu cau khai kién ctia nguyén don 6ng Pham Canh T
vé viéc dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép ké tir ngay
08/01/2021 dén nay cho ong Pham Canh T; Tra 01 khoan tién do vi pham quy
dinh vé thoi han bao trude voi sd tién 42.300.000 dong; Bdi thuong 02 thang
tién luong vai s6 tién 1a 56.400.000 dong; Tra 01 thang tién luong thang 13 voi
sO tién 28.200.000 dong; Tra tién lwong cho ong T trong nhimng ngay ong T
khong lam viéc tir ngay 08/01/2021, tam tinh dén ngay 25/5/2021 la
127.907.142 dbng.

4. V& an phi: An phi lao dong so tham 1a 500.161 dong Cong ty TNHH V
Viét Nam phai ndp. Nguyén don 6ng Pham Canh T khai kién tranh chap vé don
phuong chdm dat hop dong lao dong, tién luong, tién bao hiém xa hoi, thudc
truong hop. mién nop T bo tlen tam ng an phi, an phi theo quy dinh tai diém a
khoan 1 Piéu 12 ctia Nghi quyét 326 ctia Uy ban thudng vu Quoc hoi.

Ngoai ra 4n so thAm con tuyén vé quyén khang cao va quy dinh vé thi hanh
an cho cac bén duong su.

Ngay 04/6/2021, nguyén don c6 Pon khang cio mot phan ban an lao dong
so tham 1425/2021/LD-ST ngiy 26 thang 5 nam 2021 cua Toa an nhan dan
Thanh phd Thu Pic, Thanh phé Ho Chi Minh véi 1y do Hoi dong xét xir Cép so
tham d3 chua xem xét khach quan va day du T bo dién tién thyc té vé hanh vi
don phuong chdm dirt hop dong lao dong trai phap luat ciia bi don. Yéu cau Toa
an cap phac thim xem xét lai va sira T bo ban an so tham, chap nhan T bd cac
yéu cau khoi kién ctia nguyén don.



Tai phién toa phiic tham:

Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyén don, Ludt sw Nguyén
Anh T trinh bay:

CAp so tham da chwa xem xét khach quan va day du T bo dién tién thuc té
vé hanh vi don phuong cham dit hop ddng lao dong trai phap luat cua bi don,
tai cudc hop ngay 08/01/2021, bi don da €p budc nguyén don phai nghi viéc vdi
1y do trai phap luat ma khong ban hanh van ban chinh thirc nao. Tai cudc hop
nay Cong ty da tién hanh xtr 1y ky ludt lao dong dbi voi nguyén don trong qua
trinh thuc hién du 4n Binh Son Dung Quat gay thiét hai 2.270.847.870 dong véi
ba hanh vi vi pham khong dung sy that, yéu cau nguyén don ban giao T bo dir
liéu cong ty trén may tinh va dén bo phan nhan su cua cong ty dé nhan théng
bao ky luat va thong bao cho nguyén don khong can dén lam viéc ké tir ngay
80/01/2021. Viéc xur 1y ky luat ctia bi don da vi pham nguyén tic, trinh ty, thi
tuc xur 1y ky luat lao dong duoc quy dinh tai Diéu 122 Bo luit lao dong. Tai cudc
hop nay, bi don khong chtimg minh duoc 16i cia nguyén don, khong cé sy tham
gia cia to chuc dai dién nguoi lao dong, viée xir 1y ky luat khong duoc 1ap thanh
bién ban. Ban chiét xuat ndi dung ma nguyén don ndp thé hién viéc ba Cam Ta
va ba Hoai Pic (dai dién cong ty) di khang dinh nguyén don bat budc phai
cham dit quan hé lao dong ké tir ngay 08/01/2021 véi 1y do nghi theo Pon xin
nghi viéc ngay 03/8/2020 ciia nguyén don. Ban an so tham nhan dinh nguyén
don tu y ra vé 1a khong dung thuc té khach quan cua sy viéc bdi thuc chat
nguyén don ra vé 1a do Céng ty xtr Iy ky luat lao dong va thong bao nguyén don
khong can dén lam viéc. Trong qua trinh giai quyét vu an, Céap so tham da
khong dwa vao tham gia td tung véi tu cach 1a ngudi co quyen lo1 nghia vu lién
quan hodc tu cach td tung khac dé 1am rd sy viéc, tinh tiét khach quan, dién tién
su viee ngay 08/01/2021 tai Cong ty, diéu nay da lam anh hudng nghiém trong
dén quyén va lgi ich hop phap cua nguyén don va vi pham nghiém trong vé thu
tuc t6 tung. Ludt su c6 don dé nghi triéu tip nguoi lam chung dé ngay
10/01/2022 giri dén Toa an. Vé Pon xin nghi viéc ngay 03/8/2020 ciia nguyén
don, don nay di duge Cong ty va nguyén don trao doi tir ngay 03/8/20020 dén
thang 10/2020 thi dong ¥ huy bo khéng con hiéu luc ap dung. Tir ngay
03/8/2020 dén trude ngay 08/12/2020, nguyén don van thuc té lam viéc tai cac
du an, cong viée tai Cong ty. Tur ngay 08/12/2020, nguyén don ban giao chirc
danh Truong phong san xuét va dugc diéu chinh xubng vi tri Quan 1y cong
truong. Cong ty dua ra ly do nguyén don nghi viéc theo Pon ngay 03/8/2020 la
khong dung. Viéc bi don yéu cau nguyén don ra vé vao ngay 08/01/2021 va
khong cho phép nguyén don dén 1am viéc tai cong ty nhitng ngay sau d6 da cau
thanh hanh vi don phwong chidm dut hop ddng lao dong trai phap luat theo quy
dinh tai Diéu 39 Bo luat lao dong. Cin ctr Picu 41 Bo luat lao dong nam 2019,
nguyén don hoan T c¢6 quyén yéu cau bi don phai thuc hién nghia vu khi don
phuong cham dat hgp dong lao dong trai phap luat. Dé nghi Hoi dong xét xir
chap nhan khang cdo ctia nguyén don, sira ban an so tham theo huéng chap nhan
T bd cac yéu cau khai kién ctia nguyén don.

Ngueoi khang cdo, nguyén don dng Pham Canh T ¢6 6ng Lé Dirc N, ba VO
Thi Vy lam ngueoi dai dién theo ity quyén trinh bay:
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Nguyén don thong nhét voi ¥ kién tranh luan cta luat su bao vé quyén va
loi ich hop phép cua minh. Viéc nguyén don xin nghi vi¢c theo Pon ngay
03/8/2020 da duoc hai bén thoa thuan huy bo va nguyén don van tiép tuc 1am
viéc tai cong ty cho dén ngay 07/01/2021. Qua trinh thyc hién du an Binh Son,
viée xur Iy cong ng d6i v6i khéi lwong cong viée chua hoan thanh (cu thé 1a
78m* trong hop ddng va 45m? ngoai hop ddng cian cr vao Hop dong sd
220010003/01 ngay 10/6/2020 1a do hanh vi chdy i thanh toan tir nha thau chinh
va quan hé hop tac gitta nha thau chinh va nha thau phy, hoan T khéng thudc
trach nhiém ca nhan ctua nguyén don. Ngay 08/01/2021 Cong ty thong bao ky
luat nguyén don voi muc bdi thuong s tién 2.270.847.870 dong vi 1y do nguyén
don gay that thoat trong qu4 trinh thuc hién dy an Binh Son Dung Quat la khong
c6 co s& va khong diung su that. Trong tong sb tién néu trén co s tién boi
thuong do lam mat mat vat tu khi thuc hién dy an nay hon 7 tri¢u dong da bi trur
vao luong ctia nguyén don. Viéc quyét dinh ban hanh xir 1y ky luat nguoi lao
dong vi pham hinh thuic, thanh phﬁn tham du khong cé dai dién cong doan co
s0. Qua trinh trao d6i email giita hai bén, Cong ty di thay d6i Iy do cham dut
quan hé lao dong tr nguyén nhan Pon xin nghi viéc ngay 03/8/2020 thanh
nguyén nhan 1a do nguyén don da don phuong tu y nghi viéc. Cap phic tham
chua danh gia khach quan, T dién dién tién thyuc té ké tir ngay 08/01/2021 dén
16/3/2021 vé hanh vi ngan cam nguyén don tiép tuc dén cong ty 1lam viéc theo
hop dong lao dong, khong danh gia chung cu, thong tin, tai liéu chi tiét khach
quan dan dén két luan mang tinh ap dit, suy dién, bat loi cho nguyén don, khong
triéu tdp nguoi lam ching. Nguyén don ¢6 du co so dé khang dinh bi yéu ciu ra
vé ngay 08/01/2021 va khong cho phép nguyén don dén lam viéc tai cong ty cta
bi don, day 13 hanh vi don phuwong chdm dut hop dong lao dong trai phap luat
theo quy dinh tai Piéu 39 B0 luat lao dong. Nguyén don xin rat mot phan yéu
cau khoi kién ddi voi yéu cau thanh toan tién lwong trong nhiing ngay khong
duoc lam viéc, dé nghi chi tinh tir ngay 08/01/2021 dén ngay 04/4/2021 khi bi
don yéu cau nguyén don trd lai 1am viéc. Pé nghi Hoi déng xét xtr chap nhéan
khang céo ciia nguyén don, stra ban an so tham theo hudng chap nhan T bd céac
yéu cau khoi kién ctia nguyén don.

Nguoi dai dién theo uy quyén cua nguyén don 13 ba V6 Thi L giri dén Toa
an tai liéu la USB hiéu SanDisk 16 GB dugc g1 kem theo don “D¢ trinh ching
ctt chiét suit noi dung cac cudc hdi thoai tai USB hi¢u Datatraveler” ngay
04/01/2022.

_ Bidon, Cong ty TNHH V Viét Nam ¢ ba Tran Thi Cam T dai dién theo uy
quyén trinh bay:

Cudc hop ngay 08/01/2021, Cdng ty ra Thong bao ky luat ddi véi hanh vi
vi pham lién quan dén du 4n Binh Son ma nguyén don dam nhan vai tro giam
dbe du an, gy thiét hai cho cong ty sO tién tong cong 13 2.270.847.870 dong,
yéu cau nguyén don tién hanh cac bién phap khac phuyc thiét hai trén cho cong
ty, néu khong cong ty s& tién hanh cac hanh dong phap ly yéu cau nguyén don
bodi thuong thiét hai. Pén nay, du 4n nay ciing chua giai quyét xong do ong T

khong thyc hién viée lién hé voi khach hang xac nhan bo sung khdi luong cong
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viéc con lai da lam chua dugc khach hang ky bién ban nghiém thu. Thdng bao
nay nhic nhd nguyén don phai c6 trach nhiém hoan thanh cong viéc duogc giao.
Ong T khong ky vao thong bao ky luat nay va ra vé luc 11h28 trua cung ngay.
Cong ty khang dinh khong c¢6 cho éng T nghi viéc, phia Cong ty khong ban
hanh bat ctr van ban hay Quyét dinh nao vé viéc chdm dut hop dong lao dong
hay yéu cau ong T nghi viéc. Viéc ong T nghi viéc 1a do s¢ trach nhiém trong du
an loc dau Binh Son. Ngay 01/4/2021, Cong ty c6 gui thu bang du:ong buu di¢n
va qua email yéu cau 6ng T tro lai lam viée dé xiur ly tiép cong viéc con dang do
ctia dy an Binh Son. Ngay 02/4/2021, ong T phan hdi email cho Cong ty véi noi
dung yéu cau Cong ty thuc hién T b(_3 nghia vu theo don khdéi ki¢n tai Toa an.
Sau d6, ong T s& can nhic trd lai 1am viéc theo yéu cau tai Thu sé 0104. Trudong
hop, Cong ty tri hodn viéc thanh toan, thanh toan khong day du, thoi diém tro lai
lam viéc s€ dugc keo dai twong ung. Ngay 02/4/2021, Cong ty c6 gui mail yéu
cau ong T thyuc hién theo dung quy dinh B6 luét lao dong trd lai lam viéc nhu
yéu cau nhung ong T ¢6 gli email yéu cau Cong ty néu rd quy dinh tai diéu nao
ctia B luat lao dong va ong T ciing khong dén Cong ty 1am viéc cho dén nay. Bi
don khong déng ¥ voi viéc nguyén don rat mot phan yéu cau khoi kién doi vai
yéu cau thanh toan tién luong trong nhiing ngdy khong duoc lam viéc tir
08/01/2021 dén ngay 04/4/2021. Viéc ong T nghi viéc 1a hanh vi ty y don
phuong nghi viéc tai Cong ty, bi don khong thdng nhat véi Iy do va cac ndi
dung khang céo cta nguyén don, dé nghi Hoi dong xét xir gitt nguyén ban 4n so
tham s6 1425/2021/LD-ST ngay 26/5/2021.

Pai dién Vién kiém sat nhdn ddan Thanh phé Ho Chi Minh phdt biéu ¥
kién:

Vé hinh thirc: Pon khang cdo ciia nguyén don nam trong han luat dinh
nén duoc chap nhan hop 18. Viéc tuan theo phap luat to tung trong qua trinh giai
quyét vu an ctia Tham phan; Hoi dong xét xir; viéc chap hanh phap luét cua
nhimg nguoi tham gia t6 tung trong giai doan xet xur phuc tham keé tir khi thu 1y
vu an cho dén trudc thoi diém nghi an ding theo quy dinh cia Bo luat TH tung
dan su. Tai Cap so tham, Toa an so tham da thu Iy vu &n, xac dinh quan hé tranh
chap, thim quyén giai quyét ding quy dinh.

Vé noi dung, sau khi phén tich nhiing tinh tiét c6 lién quan dén vu an, trén
co s& Bo luat lao dong, xét thidy: Nguyén don khong cung cdp duoc tai licu
chung ctr chtrng minh nguoi st dung lao déng don phuong chdm dut hop dong
lao dong trai phap luat. Cép so thdm xac dinh quan hé hop dong lao dong gitra
nguyén don va bi don cham dut do nguyén don tu ¥ bo viéc nén khong chap
nhan yéu cau khoi kién cua nguyén don vé viéc xac dinh bi don don phuong
chdm dut hop dong lao dong trai phap luat va boi thuong thiét hai do don
phuong chdm dat hop dong lao dong trai phap luat 1a c6 can ctr. Ddi véi yéu cau
ctia nguyén don duwoc Cap so tham chip nhan khong bi khang céo nén khong
xem xét.

Pé nghi Hoi dong xét xu phuc tham can cur khoan 1 Piéu 308 Bo luat to
tung dan sy 2015 khong chap nhan yéu cau khang céo cia nguyén don, gitr
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nguyén Ban 4n lao dong so tham s6 1425/2021/LD-ST ngay 26/5/2021 ciia Toa
an nhan dan Thanh pho Thu Puc, Thanh pho H6 Chi Minh.

NHAN PINH CUA TOA AN:
[1] VEé tb tung:

[1.1] Ngay 04/6/2021, nguyén don c6 Pon khang c4o mot phan ban an lao
dong so tham 1425/2021/LD-ST ngay 26 thang 5 nim 2021 cta Tda 4n nhan dan
Thanh phd Tha Ptic, Thanh phé HO6 Chi Minh. Khang cdo ctia nguyén don nam
trong han luat dinh phu hop quy dinh tai khoan 1 Biéu 273 Bo luat té tung dan
su nim 2015 nén dugc chip nhan.

[1.2] Cép so thdm xac dinh quan hé phap luat tranh chip 1a “don phuong
cham dat hop dong lao dong 14 ding quy dinh tai diém a khoan 1 Diéu 32 Bo
luat t6 tung dan sy ndm 2015. Do dia chi tru s¢ chinh cua bi don dit tai Thanh
phé Thu Puc nén Toa &n nhan dan Thanh phd Thi Puc, Thanh phd H6 Chi
Minh thy 1y va giai quyét vu 4n 13 dung thim quyén duoc quy dinh tai khoan 1
Diéu 32, diém ¢ khoan 1 Piéu 35, diém a khoan 1 Diéu 39 Bo luat T6 tung dan
su.

[1.3] Vu én dugc Cap so tham thu 1y giai quyét ngay 25/02/2021, khi d6
yeu cau thanh toan tién luong nhiing ngay ong T dé lam vi€c tir ngay 16/12/2020
dén ngay 07/01/2021 14 16.672.065 dong chua qua thu tuc hoa giai co so. Ngay
16/3/2021, Phong Lao dong Thuong binh va Xa hoi da tién hanh hoa giai giita
hai bén. V1 vay, yéu cau nay cua 6ng T déd dugc tién hanh thu tuc hoa giai co sO
theo quy dinh tai khoan 1 Diéu 188 B9 luat lao dong, Cap so thim tao diéu kién
cho cac duong sy bod sung tha tuc hoa giai co s¢ va tiép tuc giai quyét 1a dung
quy dinh.

[1.4] Cép so tham xéac dinh tu cach tham gia t6 tung cua nguoi dai dién
theo uy quyén cua nguyén don va nguoi dai dién theo uy quyén cua bi don dung
quy dinh cua phap luat vé uy quyén.

[1.5] Cép so tham cdn ctr khoan 2 Diéu 244 Bo luat TH tung dan sy nam
2015 dinh chi xét xir d6i v&i yéu cau cia nguyén don vé viéc budc Cong ty
TNHH V Viét Nam nhdn 6ng Pham Canh T tr¢ lai lam viéc do nguyén don rit
01 phan yéu cau khai kién tai phién toa so tham va dai dién bi don dong ¥ véi
viéc rat yéu cau ndy cta nguyén don 13 ding quy dinh.

[1.6] Xét tai liéu la USB hiéu SanDisk 16 GB dugc gii kém theo don “Dé
trinh ching ctr chiét suét noi dung cac cudc hdi thoai tai USB hi¢u Datatraveler”
ngay 04/01/2022 va “No6i dung cac cudc hoi thoai dugce chiét suat” ghi nhan tr
trang 3 dén trang 11 ctia don ndy do ngudi dai dién theo uy quyén cia nguyén
don 12 ba V5 Thi L giri dén Toa an.

Can ctr quy dinh tai khoan 4 Diéu 91 BO luét tb tung dan sy nam 2015 thi
“Puong sw c6 nghia vu dwa ra chimg cir @é chirg minh ma khéng dwa ra dwoc
chitng cit hodc khéng dwa ra & chirng cir thi Toa dn gidi quyét vu viéc dan sur
theo nhitng chung cw da thu thap dwoc co trong ho so vu viée.”
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Can ctr quy dinh tai khoan 2 Diéu 95 BO luat td tung dan sy nam 2015 thi
“Tai lieu nghe dwoc, nhin dwoc duoc coi la chung cw néu dwoc xudt trinh kem
theo vin ban trinh bdy ciia ngudi cé tai liéu do vé xudt xir ciia tdi lieu néu ho tw
thu am, thu hinh hodc van ban cé xdc nhdn cua nguoi da cung cap cho nguoi

xudt trinh vé xudt xir ciia tai liéu dé hodc van ban vé s viéc lién quan tdi viéc
thu &m, thu hinh do. ”

Can cu quy dinh tai khoan 1 Diéu 96 Bo luat to tung dan sy nam 2015 thi
“Trong qud trinh Toa dn gidi quyét vu viéc dan su, dwong sw ¢ quyén va nghia
vu giao nop tai liéu, chimg cir cho Toa an. Truong hop tai liéu, chung cir da
duoc giao ngp chwa bao dam du co so dé giai quyét vu viéc thi Tham phdn yéu
cau dwong sw giao nép bo sung tai liéu, chitng cir. Néu dwong su khong giao
nép hodc giao nép khong day di tdi liéu, chirng cir do Toa dn yéu cau ma khéng
co Iy do chinh dang thi Toa an can cw vao tai liéu, chung cu ma duwong sy da
giao ndp va Toa dan da thu thdp theo quy dinh tai Piéu 97 ciia B ludt nay dé
gidi quyét vu viéc dan sw.”’

Can ctr quy dinh tai khoan 4 Diéu 96 Bo luat tb tung dan sy nam 2015 thi
“Thoi han giao nép tdi liéu, chirng cir do Tham phdn dwoc phdn cong gidi quyét
vu viéc an dinh nhung khong dwoc vwot qua thoi han chuan bi xét xir theo thii
tuc so' tham, thoi han chudn bi giai quyét viéc dan suw theo quy dinh ciia BS ludt
nay. Truong hop sau khi cé quyét dinh dwa vu dn ra xét xir theo thu tuc so tham,
quyét dinh mé phién hop gidi quyét viéc dan su, duong sy moi cung cdp, giao
nép tai lidu, chitng cir ma Toa dn dd yéu cau giao nép nhung dwong sw khong
giao nop duwoc vi co Iy do chinh dang thi dvong su phai chung minh ly do cua
viéc cham giao nop tai liéu, chung cir do.”

Hoi dong xét xir phiic thadm nhan thiy: Tai liéu do nguyén don cung cap
tai phién toa phuc thim 1a do nguyén don ghi 4m cac cudc nodi chuyén cia
nguyén don véi nhitng nguoi trong cong ty co lién quan dén tranh chap. Tai lidu
nay nguyén don c6 dugc trude khi khoi kién ra Toa an nhung khéng cung cap
trong qua trinh giai quyét vu an tai cap so tham trudc thoi han chuan bi xét xur
theo thii tuc so tham theo quy dinh tai khoan 4 Diéu 96 B0 luat td tung dan su;
Tai liéu nay khong duoc xem la chimg ctr theo quy dinh tai khoan 2 Diéu 95 Bo
luat t6 tung dan sy nam 2015. Tai liéu nay khong thudc cac truong hop tai licu
chtng cr ma duong sy duoc quyén bd sung trong giai doan chuan bi xét xur
phuc thim theo quy dinh tai khoan 1 Diéu 287 B6 luat t6 tung nim 2015, Nén
khong dugc cap phtc thim chip nhan va xem xét nhu mot chiung ct. Cap so
tham giai quyet vu an trén co s& cac tai liéu chig cu thu thap c6 dugce trong
qué trinh chuan bi xét x{r so tham 1a dung quy dinh.

[1.7] Xét ngudi bao vé quyén va loi ich hop phap ctia nguyén don 1a Lut
st Nguyén Anh T c6 Pon dé& nghi triéu tdp nguoi lam ching dé ngay
10/01/2022, dé& nghi Hoi dong xét xir phiic thAm xem xét tién hanh triéu tap: 6ng
Jacques Vivares (chuc vu Chu tich), 6ng Shanthamani Muthukumar (chuc vu
Téng giam dbc), ong Trinh Huynh Chau (chtc vu Trudng phong thuong mai),
ba Tran Thi Cam T (Giam ddc tai chinh kiém Kiém soat ndi bo), ba Nguyén
Hoai Buc (Trudéng phong nhan sy) va Cong ty Dich vu Bdo vé Chinh nghia.
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Can ctr quy dinh vé nguoi lam ching tai Diéu 77 Bo luat tb tung dan su
nam 2015 thi “Nguoi biét cac tinh tiét c6 lién quan dén noi dung vu viéc duoc
duong su dé nghi, Toa an tri¢u tap tham gia t6 tung voi tu cach 1a nguoi lam
chtimg.”. Tai cap so tham cac bén duong su khong co yéu cau triéu tap ngudi
lam chtmg nén Toa an cip so thim khong thuc hién viéc lay 161 khai cua ngudi
lam chimg. Can cir quy dinh tai Piéu 76 Bo luat t6 tung dan su nam 2015 thi
ngudi bao vé quyén va loi ich hop phap cua duong sy khong co quyen dé nghi
tri¢u tap nguoi lam chimg. Hoi dong xét xir khong chap nhan dé nghi nay cua
ngudi bao vé quyén va loi ich hop phap cta nguyén don.

[2] Xét yéu cau khang cdo mdt phan ban an so tham cua nguyén don,
nhén thay:

[2.1] Vé quan hé hop dong lao déng va qud trinh thuee hién hop dong lao
dong, Qua kiém tra cdc tai liéu chimg cir la cde hop dong lao déng, cdc phu luc
hop déng va xdc nhdn ciia cdc bén tai phién toa phiic tham, quan hé hop dong
lao dong giita cdac bén nhu sau:

Ngay 09/10/2010, 6ng Pham Canh T bat dau lam viéc tai Cong ty TNHH V
Viét Nam theo Hop dong lao dong s6 3178 véi thoi han tir ngay 09/10/2010 dén
ngay 09/10/2013. Pén ngay 01/01/2013, hai bén thoa thuan thong nhat két thic
Hop dong da ky s6 3178 ngay 09/10/2010 thay mdi bang Hop dong sd 3178/3,
thoi han tir ngay 01/01/2013 dén ngay 09/10/2013. Ngay 10/10/2013, hai bén ky
hop ddng lao dong sd 3178/4, 1a loai hop dong khong xac dinh thoi han bat dau
tir ngay 10/10/2013. Ngay 01/01/2016, hai bén két thac Hop ddong da ky sb
3178/4 ngay 10/10/2013 va cing nhau thay méi bang Hop dong lao dong sb
3178/5, 1a loai hop dong khong xac dinh thoi han bat dau tir ngay 01/01/2016,
chtrc danh chuyén mon 1a k¥ su du an cao cap. Hai bén 1an luot ky Phu luc hop
ddng lao dong sb 2 (3178/5/2) ngay 26/04/2016, Phu luc hop dong lao dong s6 3
(3178/5/3) ngay 15/12/2016, Phu luc hop dong lao dong so 4 (3178/5/4) ngay
01/8/2017, Phu luc hop dong lao dong s6 6 (3178/6/6) ngay 11/03/2019, theo d6
chirc danh chuyén mén cua ong T Ia chi huy truong cong truong, Phu luc hop
dong lao dong s0 6 (3178/6/2) ngay 16/8/2019 dé diéu chinh mc luong va phu
cap. Murc luong va phu cap cua ong T theo Phu luc hop dong lao dong sb 6
(3178/6/2) ngay 16/8/2019 cubi cung 1a 28.200.000 dong.

Ngay 02/3/2020, 6ng T dugc Cong ty phan cong nhiém vu lam Trudng
phong san xuét dén ngay 07/12/2020, Cong ty phan cong 6ng T lam nhiém vu
quan ly cong truong.

Cac bén duong su xac dinh theo ndi quy cong ty thi thoi gian 1lam viéc bubi
sang tir 7h30 dén 12h00, budi chiéu bat dau tir 13h00 va két thic lac 16h30,
nghi trua tir 12h00 dén 13h00.

Ngay 03/8/2020, 6ng T c6 ndp don xin nghi viéc vdi ndi dung théng béo
6ng T sé& nghi viéc tai Cong ty ké tir ngay 09/10/2020.

Tir ngay 09/10/2020 dén 07/01/2021, 6ng T van lam viéc theo sy phan
cong diéu dong cua Cong ty.

-Vé dy 4n bao tri bao dudng Nha may loc dau Binh Son Dung Quat,
Quang Ngii theo Hop dong s6 220010003-01 ky ngay 10/06/2020 giira Cong ty
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TNHH V Viét Nam vo6i Chi nhanh Xi nghi¢p xay lap s6 3 — Cong ty CH phan
Xay lap duong éng Bé chira dau khi, cac bén xac nhan 6 ong T dugc phan cong
diéu dong 1am Trudng quan ly du an nay, 6thoi gian bt ddu du an theo nguyén
don 13 ngay 15/8/2020 dén 15/9/2020 (theo bi don thi thoi gian bit dau dy an
theo nguyén don 1a ngay 23/8/2020 dén 20/9/2020 méi két thuc. Tong khdi
luong thi cong tai cong truong dugc Cha dau tu xac nhan 1a 3.801m2, nhung
nha thau chinh 12 Chi nhanh Xi nghiép xay lap s6 3 — Cong ty C6 phan Xay lap
duong 6ng Bé chira dau khi chi ky xac nhan 3.681 m®. Viéc ky tén xac nhan
khéi luong cong viéc thuc hién v6i Chi nhanh Xi nghiép Xay lap s6 3, dai dién
cho Cong ty V la Truong quan ly du an 6ng Pham Canh T. Qua trinh thuc hién
du &n c6 xay ra vi¢c mat mat vat tu c6 xac nhan cua ong Pham Canh T tai bdo
cao ngay 15/10/2020.

Theo Cong ty, viéc ong T tu quyét dinh ky xac nhan bién ban nghiém thu
v6i khéi luong 3.681,30m2 thay vi khéi lwgng thuc té 1am duoc 1a 3.801,70m2
da gay thiét hai cho Cong ty véi sb tién 1a 310.800.000 dong, viéc kéo dai thoi
giant hi cdng, khong tuan tho ké hoach di lam thiét hai cho cong ty vé tién bac
va nhan luc, theo bao céo két qua du an, sb tién thiét hai cua dyu 4an 1én dén
1.952.460.870 dong. Cong ty da nhiéu lan yéu cau ong T lam viéc véi khach
hang dé ky két nghiém thu khdi lugng con lai nhung 6ng T van tri hoan.

[2.2] Cap so thadm xét don xin nghi viéc dé ngay 03/8/2020 cta 6ng T: Ong
T xin nghi viéc tai Cong ty TNHH V Viét Nam, thoi gian bat dau nghi viéc 1a
ngay 09/10/2020. Sau ngay nay, 6ng T van tiép tuc lam viéc tai Cong ty va phia
Cong ty van tra luong cho 6ng T ma khong c6 ¥ kién hay bat ky van ban nao vé
viéc ddng ¥ cho éng T nghi viéc theo nguyén vong trong don xin nghi viéc ngay
03/8/2020. Nhu véy, hai bén dd mic nhién tiép tuc thuc hién hop dong lao dong
nén hop dong lao dong giita 6ng Pham Canh T va Cong ty TNHH V Viét Nam
van con gia tri va duge xac dinh 1a hop dong lao dong khong xac dinh thoi han
theo quy dinh tai diém a khoan 1 Diéu 20 cta Bo luat lao dong nam 2019 la co
dang quy dinh.

[2.3] Cép so tham nhan dinh khong ¢6 co s¢ dé xac dinh Cong ty TNHH
V Viét Nam da don phuong cham dit hgp dong lao dong doi voi ong T theo quy
dinh tai Diéu 39 B luat lao dong 1a c6 can ctr boi:

- Sau khi dng T c6 Bon xin nghi viéc ngay 03/8/2020, phia Cong ty mong
muon ong T tiép tuc ¢ lai lam viéc nén sau ngay 09/10/2020, éng T van thuc
hién cong viéc tai Cong ty véi vai tro la trudng du an.

- Ngay 07/01/2021, phia Cong ty c¢6 email giri ong T dé nghi ong T dén
Myanma Iém viéc kém theo cac ché do. Cong ty TNHH V Viét Nam vén c6
mong mudn st dung 6ng T lam viéc tai Cong ty tuy nhién 6ng T ¢6 email tra 161
khong dong v dén Myanma lam viéc theo dé xuat cia Cong ty

- Ngay 08/01/2021, phia Cong ty ban hanh théng bao ky luat dbi véi ong

T vi qua trinh thyc hién dy 4n tai Dung Quat, phla 6ng T da khong cung cap
bién ban nghiém thu d6i v6i khéi lugng hon 120 m? theo nhu hop dong da ky
két va gay thiét hai cho Coéng ty nhung 6ng T khong dong y ky nhan thong bao
ky luat va tu ¥ ra vé lac 11h28 cliing ngay. Tai phién toa phuc tham, ong T X&c
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nhan minh da nhan Thong bao ky luat nhung khong ky bién ban. Sau do, ong T
cing khong quay tr¢ lai Cong ty lam viéc vao budi chiéu voi 1y do phai 1én
Cong doan Céng ty dé tim hiéu quy dinh ctia Cong ty, dén 18h00 clung ngay
08/01/2021, 6ng T dén cong Cong ty giao cho bao vé thong bao dé nghi Cong ty
giai thich viéc khong cho ong T vao lam vi¢c va thong bao ng T s€ quay trd lai
Cong ty 1am viéc vao ngay 09/01/2021. Luat su cia nguyén don cho rang tai
cudc hop ngay 08/01/2021, Cong ty xt 1y ky luat lao dong ddi véi ong T 14
khong chinh xac boi Cong ty khong ban hanh Quyét dinh xir Iy ky luat lao dong,
nguyén don khong cung cap dugc Quyét dinh xtr 1y ky luat lao dong, Noi dung
Thong bao ky luat nhan vién ngay 08/01/2021 chi ghi nhan hanh vi vi pham va
dé nghi nguoi lao dong co bién phap khic phuc, khong c6 quy dinh vé hinh thirc
ky luat theo Piéu 124 B luat lao dong nim 2019, Thong bao ndy mang tinh
nhic nhd nguoi lao dong nén khong duoc xem 13 Quyét dinh xu 1y ky luat lao
dong.

- T ngay 09/01/2021 dén ngay 14/01/2021, éng T dén Cong ty vio cic
moc thoi gian cu thé sau: lic 18 gio ngay 08/01/2021, lac 08 gio 35 phit ngay
09/01/2021, lic 10 gio 37 phat ngay 11/01/2021, luic 09 gid 56 phit ngay
12/01/2021, Tuc 10 gio 06 phut ngay 14/01/2021. Nhitng ngay sau do, ong T khong
dén Cong ty. Viéc 6ng T cho rang Cong ty khong cho ong T vao lam viéc 1a suy
dién cua c4 nhan 6ng T. Ong T ciing khong dién thoai thong bao cho phong
nhan su vé viéc 6ng dén Cong ty lam viéc nhung bao vé khong cho vao. Ngay
11/01/2021 Cong ty d co phan hdi qua email thong bao khong cham dit hop
dong lao dong. Hai bén déu thira nhan theo Noi quy lao dong thi thoi gian bat
dau 1am viéc budi sang 1a 7h30 va két thuc lac 12h00, bu01 chiéu bat dau tr
13h00 va két thic lac 16h30. Tai Toa, 6ng T khong cung cap duoc ching cir
ching minh viéc Cong ty khong cho 6ng vao lam viéc la 16i ctia Cong ty. Ong T
lam viéc tai Cong ty tir thang 10/2010 dén thang 01/2021, dng T biét rd quy dinh
tai diém a khoan 1 Diéu 14 No1 quy lao dong cua cong ty quy dinh “Moi nhan
vién dén lam viéc va ra vé phdi ding gio quy dinh”. Ong Pham Canh T khdng
thuc hién quy dinh nay nén da vi pham ndi quy lao dong, khong chirng minh
duoc 6ng T dén Cong ty 1a dé 1am viéc nhu ong T trinh bay.

- Ngay 01/4/2021, phia Cong ty c6 van ban s6 0104, yéu cau ong T tro lai
Cong ty lam viéc ké tir ngay 05/04/2021 dé giai quyét dut diém nhimg van dé
ton dong cta du 4n Dung Quat do 6ng T lam trudng du an nhung ong T khong
tro lai lam viéc. Dong thot, ngay 02/4/2021, 6ng T gui email yéu cau phia Cong
ty thanh toan hét cac yéu cau cta 6ng T theo don khoit kigén tai Toa an, cham
nhit vao ngay 04/4/2021 thi dng s& can nhéc trd lai 1am viéc. Trong truong hop
Cong ty tri hodn viéc thanh toan, thanh todn khong day du thi thoi diém tro lai
lam viéc s€ dugc kéo dai twong tng. Sau do, ong T cling khong quay tr¢ lai
Cong ty lam viéc. Trong khi phia Cong ty chua ban hanh bt ky van ban hay
thong bao vé viéc cham dit hop dong lao dong d6i véi ong T thi 6ng T khong
lam viéc, diéu nay cho théy ong T da khong c6 thién chi dé quay tro lai lam
vige. Viée ong T khong dén Cong ty 1am viéc, khong thuc hién cong viéc dugc
giao nhung van yéu cau Cong ty tra luong trong nhitng ngay khong lam viéc 1a
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khong dung véi quy dinh tai khoan 1 Piéu 41, Piéu 90 Bo luat Lao dong ndm
2019, la hanh vi nguoi lao dong tw y don phuong nghi viéc, khong phai do
nguoi st dung lao dong don phuong cham dut hop dong lao dong.

[2.4] Do nguodi lao dong tu y don phuong nghi viéc, khong phai do nguoi
su dung lao dong don phuong chdm dut hop dong lao dong trai phap lut nén
Cép so tham khong chap nhan yéu cau ctia nguyén don vé viéc bude Cong ty
TNHH V Viét Nam tra 01 khoan tién do vi pham quy dinh vé thoi han bao trudce
v6i sb tién 42.300.000 dong; Boi thuong 02 thang tién lwong véi sd tién
56.400.000 dong; Tra tién luong cho 6ng T trong nhiing ngay éng T khong lam
viée tir ngay 08/01/2021, tam tinh dén ngay 25/5/2021 1a 127.907.142 ddng,
dong bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép ké tir ngiy
08/01/2021 dén ngay xét xtr so tham cho 6ng Pham Céanh T.

D01 v6i yéu cau cia nguyén don vé viéc yéu cau Cong ty phai tra 01
thang tién luong thang 13 1a 28.200.000 dong, Cap so tham cin cr quy dinh tai
muc 4 khoan 2 Piéu 4 thoa udc lao dong tap thé ngay 20/11/2018 giira Pai dién
bén sir dung lao dong va dai dién cho nguoi lao dong cd quy dinh “ngudi lao
dong xin nghi viée trude hodc sau tét am lich 1 thang s& khong duoc thuong” va
khoan 2 Piéu 15 ¢6 quy dinh: “Hop dong lao dong da ky trude khi ban hanh
Thoa udc lao dong tap thé ndy néu co diéu gi trai phai dugc ky lai. Néu khong
ky lai thi nhimg diéu khoan ctia Thoa udc lao dong tip thé nay dwong nhién c6
hi¢u lyc thuc hién cho cac Hop dé)ng lao dong do6”. Tai phién toa so tham, ong T
thira nhan c6 biét quy dinh ngudi lao dong nghi trude va sau tét am lich 01 thang
thi khéng duoc huong luong thang 13. Tir chiéu ngay 08/01/2021 (tirc ngay 26
thang 11 am lich), 6ng T d4 tu y don phuong nghi viéc 1a hon 01 thang trudc tét
am lich (ngay 11/02/2021 13 ngay tét am lich). do d6 Cap so tham khong chip
nhan yéu cau nay cta 6ng Pham Canh T 13 phu hop.

[2.5] Ddi vai yéu cau thanh toan tién luong nhiing ngdy 6ng T da 1am viéc
tu ngay 16/12/2020 dén ngay 07/01/2021 la 16.672.065 dong da duoc Cap so
tham chap nhan, do khong c6 khang cdo nén Hoi dong xét xur khong xem xét.

Do day la tién lwong nguoi sir dung lao dong con thiéu nguoi lao dong,
Cap so tham tuyén “Ké tir ngdy ong Pham Céinh T c6 don yéu cau thi hanh dn
néu Cong ty TNHH V Viét Nam khong thuc hién hodc thuc hién khong day du
nghia vu trd so tién néi trén thi hang thang Céng ty TNHH V Viét Nam con phdi
tra 1di déi véi sé tién chdm trd twong iing voi thoi gian chdm trda. Mirc 1di sudt
chdm tra do cac bén thoa thudn nhung khong dwoc vuot qua 20%/nam cua
khodn tién tinh trén nghia vu chi trd. Néu cdc bén khéng cé théa thudn thi ldi
sudt bcing 50% muke 1di sudt gioi han qui dinh tqi khoan 1 Piéu 468 B ludt dan
s nam 2015.” 1a chua chinh x4c.

Can ap dung quy dinh tai khoan 4 Diéu 97 B9 lut lao dong nam 2019 co
n6i dung “Trueong hop vi Iy do bdt kha khdng ma nguoi sir dung lao dong da tim
moi bién phdp khdc phuc nhung khong thé tra lwong ding han thi khéng dwoc
cham qua 30 ngay; neu tra lwong cham tir 15 ngay tro lén thi nguoi sur dung lao
déng phai dén bii cho nguwoi lao dong mét khodn tién it nhat bang sé tién i cia
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s6 tién trd chdm tinh theo ldi sudt huy déng tién giri ¢6 ky han 01 thang do ngdn
hang noi nguoi sw dung lao dong mo tai khoan tra lwong cho nguoi lao dong
cong bo tai thoi diém tra lwong” dé bude ngudi sit dung lao dong phai dén bu
cho ngudi lao dong méi dam bao quyén loi cho nguoi lao dong.

Theo thoa thuén tai khoan 1 Piéu 3 Hop ddng lao dong ngay 01/01/2016
thi tién luvong duge tra vao cac ngay cudi thang, do do tién luong tur ngay
16/12/2020 dén ngay 07/01/2021 s& dugc tra cham nhét vao ngay cudi thang
01/2021. Tinh tr thoi diém 01/02/2021 dén thoi diém bi don thuc hién viée tra

tién luong con thiéu cho nguyén don, bi don con phai dén bu cho nguoi lao dong
mot khoan tién it nhat bang so tién 1ai cua so tién tra ch@m tinh theo 1ai suat huy
dong tién gui co ky han 01 thang do ngén hang noi nguoi sit dung lao dong mo
tai khoan trd luong cho nguodi lao dong cong bo tai thoi di€ém trd luong tuong
ung voi thoi gian cham tra.

[3] HO1 df”)pg xet xu thong nhat véi dé nghi cua dai dién Vién kiém sat nhan
dan Thanh phé H6 Chi Minh tai phién toa, khong chap nhan khang cao cua
nguyén don, gilt nguyén ban an so tham.

[4] An phi lao dong so tham: Thong nhat nhu ban an so tham di tuyén.

[5] Vé an phi lao dong phiic tham:

Can ct quy dinh tai diém a khoan 1 Diéu 12, Diéu 28 va khoan 1 Diéu 29
Nghi quy€t s6 326/2016/UBTVQHI14 ngay 30/12/2016 thi nguyén don 6ng
Pham Canh T dugc mién an phi phuc tham.

Vi cdc lé trén:
QUYET PINH:
Can ctr vao khoan 1 Diéu 308 cua Bo luat td tung dan sy nam 2015;
- V& hinh thtrc: Chap nhan don khang céo hop 18 ctia nguyén don,.
- V& ndi dung: Khéng Chﬁ:p nhan khang cdo ctia nguyén don, 6ng Pham
Céanh T, gilt nguyén ban an so tham.

_ Can ctr diém a, d khoan 1 Dieu 32, diém ¢ khoan 1 Diéu 35, diém a khoan
1 Piéu 39, khoan 1 Piéu 147, khoan 2 Diéu 219, Piéu 220, khoan 2 Diéu 244,
bicu 273, biéu 278, bBi¢u 280 Bo luat T6 tung dan sy nam 2015;

Cin cir diém a khoan 1 Bieu 20, Dicu 39, khoan 1 Bicu 41, biéu 90, Piéu
95, khoan 4 bicu 97, khoan 1 Diéu 188 va khoan 3 Diéu 190 Bo luat Lao dong
nam 2019;

Cian ct Diéu 18, khoan 3 Diéu 85 Luat Bao hiém x3 hoi;

Can ctr diém a khoan 1 Diéu 12, khoan 1, 2 Piéu 26, khoan 1 Piéu 29 Nghi
quyét 326 cua Uy ban Thuong vu Quoc hoi;

Can ctr Luat Thi hanh an dan su;
Xu:
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1. Chip nhan 01 phan yéu cau khoi kién cta nguyén don 6ng Pham Canh
T: Buoc Cong ty TNHH V Viét Nam c¢6 trach nhi€ém trd cho 6ng Pham Canh T
s6 tién lwong con thiéu tir ngdy 16/12/2020 dén ngay 07/01/2021 1a 16.672.065
déng (muodi sau triéu sau tram bay muoi hai nghin khong tram sdu muoi lam
dong).

Tinh tir thoi diém 01/02/2021 dén thoi diém ngudi st dung lao dong Cong
ty TNHH V Viét Nam thuc hién viéc tra tién lwong con thiéu cho 6ng Pham
Canh T, Cong ty TNHH V Viét Nam con phai dén bu cho nguoi lao dong dng
Pham Canh T mét khoén tién it nhét béng s6 tién 14i cta sb tién tra cham tinh
theo 14i sudt huy dong tién giri c¢6 ky han 01 thang do ngan hang noi nguoi sir
dung lao dong mé tai khoan tra luong cho ngudi lao dong cong bd tai thoi diém
trd lvong tuong tng véi thoi gian cham tra.

Céc bén thuc hién tai Co quan Thi hanh an dan sy c6 tham quyén.

Trudng hop quyét dinh duogc thi hanh theo qui dinh tai Diéu 2 Luat thi hanh
an dan su ngudi dugc thi hanh an, ngudi phai thi hanh 4n dan sy c6 quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh &n, hodc bi
cuong ché thi hanh 4an theo qui dinh tai cac Diéu 6,7,9 Luat thi hanh an dan su;
tho1 hiéu thi hanh dn duoc thuc hién theo quy dinh tai Piéu 30 Luét thi hanh an.

2. Pinh chi xét xtr d6i v6i yéu cau budc Cong ty TNHH V Viét Nam nhan
ong Pham Canh T tr¢ lai 1am viéc.

3. Khong chap nhan yéu cau khoi kién cua nguyén don 6ng Pham Canh T
vé viéc dong bao hiém x3 hoi, bao hiém y té, bao hiém that nghiép ké tir ngay
08/01/2021 dén nay cho 6ng Pham Canh T; Tra 01 khoan tién do vi pham quy
dinh vé thoi han bao trude voi sd tién 42.300.000 déng (bén muo1 hai tri¢u ba
tram nghin dong); Bo6i thudng 02 thang tién luong véi sd tién 1a 56.400.000
d6ng (nim muoi sau triéu bon tram nghin dong); Tra 01 thang tién luong thang
13 v6i s6 tién 28.200.000 dong (hai muoi tam triéu hai trim nghin dong); Tra
tién luong cho 6ng T trong nhiing ngay ong T khong lam viéc tir ngay
08/01/2021, tam tinh dén ngay 25/5/2021 1a 127.907.142 doéng (mot tram hai
muoi bay triéu chin trim 1¢ bay nghin mot trim bén muoi hai dong).

4. Vé an phi lao dong so tham 1a 500.161 déng (ndm traim nghin mot trim
sau muoi mot dong) Cong ty TNHH V Viét Nam phai chiu. Nguyén don 6ng
Pham Canh T dugc mién an phi so tham.

5. An phi lao dong phuc thim: Nguyén don 6ng Pham Canh T duoc mién
an phi phuc tham.

6. Ban an phitic thim co hiéu lyc phap luat ké tir ngdy tuyén an.

HOI PONG XET XU PHUC THAM

THAM PHAN THAM PHAN CHU TQA PHIEN
TOA

17



THAM PHAN

Noi nhgn: TM. HOI PONG XET XU PHUC THAM
- Tda 4n nhan dan t0i cao; THAM PHAN — CHU TQOA PHIEN TOA

- Tda 4n nhan dan cp cao tai Tp.HCM;

- Vién kiém sat nhan dén cép cao tai Tp.HCM;
- Vién kiém sat nhan dan Tp.HCM;

- Toa an nhan dan Tp.Tha Puc;

- Chi cyc Thi hanh &n dan sy Tp.Thu Duc;

- Céc duong su (dé thi hanh);

- Luu hd so vy an.

Nguyén Ngoc Tai
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