TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Pic 1ap - Tw do - Hanh phiic
Ban 4n s6: 654/2019/DS-PT
Ngay: 19/7/2019

V/v tranh chap QSDDP, BTTH x4y
dung.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH
Véi thanh phin Hpi dong xét xir phiic thim goém cé:

Thdm phdan — Chii toa phién toa: Ong Nguyén Minh Hiéu

Cdc Tham phén:

1. Ba Lé Hong Phuong

2. Ong Nguyén Minh Hoang

Thie ky Toa én ghi bién ban phién toa: Ba Nguyén Long Tién Nhat

Pai dién Vién Kiém sat nhén dan Thanh pho”' H6 Chi Minh: C)ng Phan Van
Kién - Kiém sat vién.

Ngay 19 thang 7 nam 2019, tai tru s& Toa an nhan dan Thanh phd H6 Chi
Minh xét xtr phiic thAm cong khai vu an thu 1y s 268/2019/TLPT-DS ngay
28/5/2019 vé viéc “Tranh chap quyén sir dung dat, boi thudng thiét hai xay dung
va lan chiém khong gian”

Do Ban 4an dan sy so thdm sb 201/2019/DSST ngay 12/4/2019 cua Toa an
nhan dan quan T bi khéng cdo;

Theo Quyét dinh dua vu 4n ra xét xir sd 2944/2019/QDXXPT-DS ngay 02
thang 7 nam 2019, gitra cac duong su:

Nguyén don: Ba LLé Thi My L (C6 mat)

Wia chl: 8/6 dudng s 6, khu phd 2, phuong H, quan T, Thanh phé Ho6 Chi
Minh.

Bi don: Ba Tran Thi Thanh Thuy (C6 mit)

Dia chi: 8/4 duong s6 6, khu phd 2, phuong H, quan T, Thanh phé Ho Chi
Minh.

Ngueoi c6 quyén loi, nghia vu lién quan:

1/Uy ban nhan dan quan T, Thanh phd HS Chi Minh

Dia chi: 43 Nguyén Vin B4, phuong Binh Tho, quan T, Thanh phd H6 Chi
Minh.

Nguoi dai dién theo uy quyén: Ba Nguyén Phuong A (Yéu cau xét xir ving mit)

2/Ong Pinh Quang N (C6 mit)
Dia chi: 332/167/1 dudng H, khu phé 6, Phuong 5, quan G, Thanh phd HO Chi
Minh.



NOQI DUNG VU AN:

Tém tit 4n so tham:
Tai don khéi kién, ban tw khai va trong qua trinh tham gia t6 tung tai
Toa, nguyén don ba Lé Thi My L trinh bay:
Ba Lé Thi My L Ia chu s¢ hitu nha va dét toa lac tai dia chi sb: 8/6 duong $6
6, khu phd 2, phuong H, quan T, Thanh phd Ho Chi Minh (goi tat: Can nha 8/6
duong sd 6) theo Gidy chimg nhan quyén st dung dat, quyén s¢ hitu nha & va tai
san gan lién v6i dat sb BG 224081, vao sb cip gidy ching nhan: CH 03381 (goi tit
1a GCN s6 BG 224081) do Uy ban nhan dan (UBND) quan T, Thanh phd Hd Chi
Minh cdp ngay 28/11/2011. Ngudn gbc do do ba mua ctia ba Hai Tién vao nim
2004. Trong qué trinh lam gidy to nha, do khong biét ba Hai Tién & dau nén ba co
nhd chil dat cii 1a ba Nguyén Thi Luong 1ap gidy mua ban nha dé ngay 09/12/2002.
Vao thoi diém mua, hién trang cin nha 13 nha cép 4, c6 tuong riéng kién ¢, phia
trén nha c6 gac gd. Phia trude nha 1a mot mai hién dugc ndi lién bsi birc tuong tir
cot nha cia ba ra duong hém. Nam 2008, do nha am thap, xudng cip nén ba co
tién hanh sira chita lai cdn nha. Toan bo phin méng, cot va tudng phia dudi cia
cin nha ba van giita nguyén, ba chi xay phan gic cao thém 1,5 m. Pdi v6i phan
hién truéc nha tiép giap v6i nha ba Thuy, do tin vao phong thuy nén ba cd xay
dung mot birc tudng méi canh bén nbi lién tir cot nha ra hém. Toan b phan dién
tich dat tiép gidp burc tudng bén tay phai ciia cin nha 8/4 duong 6 di duoc UBND
quan T cong nhan cho ba L vao nam 2011 theo GCN s6 BG 224081 nhung dén
nim 2013, UBND quén T lai tiép tuc cdp 0.5 m” cho ba Thuy 13 xdm pham dén
quyén va loi ich hop phap cua ba.
Nam 2013, ba Tran Thi Thanh Thuy, chu s& hitu can nha 8/4 dudong $6 6,
khu phé 2, phuong H, quan T, Thanh phé HO Chi Minh (goi tit: Can nha 8/4
duong s 6), theo GCN s6 BL 742041 vao s6 cap gidy ching nhan: CH 04876 do
UBND quan T, Thanh phé H5 Chi Minh cp cho ba Tran Thi Thanh Thuy ngay
11/6/2013, tién hanh viéc xdy dung di 14n chiém phan khong gian cta nha ba, giy
thiét hai dén phan xay dung ciia cin nha. Vi vay, ba di khoi kién yéu cau Toa an
budc Ba Tran Thi Thanh Thuy:
+ Phai boi thuong cho ba phan thiét hai do x4y dung 1a 30.144.000 dong;
+ Phai thdo d& toan bo phin xdy dung 1a tudng, san, da dam 14n chiém
khong gian cua can nha 8/6 duong sb 6;
+ Phai x4y dung phan kiéng mong, da, san tang 1 ciia cin nha 8/4 duong s6 6
tach roi, khong dugc 6m vao mong, tuong va cdt ctia can nha 8/6 dudng sd 6.
+ Hily GCN s6 BL 742041, ngay 11/6/2013 cia UBND quén T.
Bi don ba Tran Thi Thanh Thuy trinh bay:
Can nha va dét tai dia chi sb 8/4 duong s6 6, khu phé 2, phuong H, quan T,
Thanh phd HO Chi Minh 14 tai san riéng cta ba theo GCN s6 BL 742041, vao s6 cip
gidy chimg nhan: CH 04876 do UBND quan T, Thanh phd H6 Chi Minh cap ngay



11/6/2013.

Ba mua can nha trén ctia 6ng Mai Van Giai nam vao 2003 voi dién tich dat 28
m’” (chiéu rong 4 m x chiéu dai 7 m = 28 m?). Thang 6 nim 2013, ba duoc UBND
quan T, Thanh phé Ho Chi Minh cép GCN véi dién tich dugc cong nhan 1a 28.4 m’.
Thang 10 ndm 2013, ba tién hanh xay dung lai cdn nha 3,95 m chiéu rong va 6,75 m
chiéu dai. Phan dat tranh chap 0.5 m”> nam & vi tri khe hé gitta hai birc tuong cia
can nha 8/4 va 8/6 dudng sb 6 1a phan dat thudc quyén st dung cua ba, di dugc co
quan c6 tham quyén céng nhan. Trén phan dit nay cé ton tai birc tudng cii cao
khoang 90 cm, rong 10 cm va chiéu dai khoang 1m. Khi ba mua nha thi birc tudng
nay 1a hién kéo dai tir méng cua cin nha 8/4 duong sé 6 ra dudng hém. Ba c6 xay
bo xi ming dé chira qua dira kho ngay tai vi tri nay. D6i voi yéu cau bdi thuong
thiét hai do xay dung, ba khong dong ¥ bdi thuong vi ngay sau khi cac bén tranh
chép va dugc hoa giai & Uy ban nhan dan phuong H vao thang 12 nam 2013, ba da
tién hanh viéc stra chita phan tuong bi ntt cho ba L. Vi vay, khong c6 viéc ba xay
dung 14n chiém phan khong gian ctia cin nha 8/6 dudng sb6 6 nhu 10i trinh bay cia
ba L. Phan xay dung tudng, san, da dim cta cin nha 8/4 dudng sb 6 dinh sat vao
tuong nha ba L 1a do nha ba L xay bi nghiéng & phia trén sang nha ba nén khi ba
x4y lau thi budc phai dung vao tudng nha ba L.

Ba T khéng ddng ¥ voi toan bd yéu cau khai kién ctia ba L.

Ngudi c6 quyén loi, nghia vu lién quan 6ng Pinh Quang N trinh bay:

Ong va ba Tran Thi Thanh Thuy truéc ddy c6 quan hé vo chdng, sau d6 hai
nguoi da ly hon vao nam 2013.

Ong x4c nhan cin nha va dat tai dia chi sé 8/4 dudng sb 6, khu phé 2, phuong
H, quan T, Thanh phé Hd Chi Minh 14 tai san riéng ctia ba Thuy trong thoi ky
hon nhan.

Yéu cau khai kién ctia nguyén don 1a khong co cin ct, vi viy dé nghi Toa an
bac toan bd don khoi kién ctia nguyén don.

* Ngudi c6 quyén lgi, nghia vu lién quan Uy ban nhan din quén T trinh
bay tai Van ban sb 4707/UBND-TNMT ngay 26/10/2017 va Vin ban sb
1740/UBND-TNMT ngay 19/4/2018, UBND quén T ¢6 y kién nhu sau: Qua kiém
tra, UBND quén T nhan théy tai thoi diém cip GCN cho nha s6 8/4 duong 6 khu
phd 2, phuong H va GCN cho nha sb 8/6 dudng s6 6, khu phd 2, phuong H thé
hién ranh tudng riéng 6n dinh. Viéc UBND quén T cdp GCN sd 8/4 va 8/6 duong
6, khu phd 2, phuong H 13 phu hop theo quy dinh tai thoi diém cap GCN. Tuy
nhién, hién nay cac bén khong théng nhét dugc hién trang st dung. Do d6, UBND
quan d& nghi Toa 4n cin ct theo hién trang dé giai quyét dut diém tranh chap ddi
v6i phan dién tich 0.5m” néu trén.

Tai Ban 4n dén su so tham s6 201/2019/DSST ngay 12/4/2019 ciia Toa 4n
nhin dan quan T xi:

1. Chap nhan mét phan yéu cau khoi kién ctia ba Lé Thi My L.

- Budc ba Thuy phai bdi thuong cho ba L s tién khic phuc thiét hai do hanh



vi xay dung 1a 30.144.000 dong.

- Cong nhan phén dién tich dat ch@)ng ranh 0.5 m” nam tai vi tri c6 ki hiéu sb 4:
1 1au mai tén va vi tri sb 6: Khe ho theo ban dd hién trang vi tri - xac dinh ranh )
19180/DPBD-CNTD do Trung tdm do dac ban dd, S¢ Tai nguyén va Méi trudng
Tp.HCM lap ngay 09/01/2015 1a phan dit thudc quyén st dung cua ba L theo GCN
s6 BG 224081, vao s6 cap GCN s6 CH 03381 do UBND quan T, Thanh phb Ho Chi
Minh cép ngay 28/11/2011.

- Khong chp nhén yéu cau ctia ba L vé viéc huy GCN sb BL 742041, vao sb
cap gidy ching nhan: CH 04876 do UBND quédn T, Thanh phé H6 Chi Minh cép
cho ba Thuy ngay 11/6/2013.

- Kién nghi UBND quéan T, Thanh phdé Ho Chi Minh tién hanh viéc dinh
chinh GCN s6 BL 742041, vao s6 cip gidy chimg nhan: CH 04876 cap cho ba
Thuy ngay 11/6/2013 d6i voi phan dién tich chong ranh 0.5 m® d3 dugc coéng nhan
cho ba L, theo quy dinh ctia phap luat.

- Chép nhéan yéu ciu cta ba L vé viéc budc ba Thuy phai thdo do toan bd
phan xay dung 1a tuong, san, da dim cta cin nha 8/4, 1an chiém khong gian cua
can nha 8/6, v4i dién tich chiéu rong tor 2 cm — 5 cm, tinh tir ranh d4t ctia nha ba L;
chiéu dai 6 m; chiéu cao 3.3 m, tinh tr san nha 8/4 duong 6, khu phé 2, phuong H,
quan T, Thanh phé H6 Chi Minh 1én dén ndc nha.

Viéc thio d& phan xay dung 14n chiém khéng gian chi dugc thuc hién khi ba
Lé Thi My L tién hanh viéc xay dyng lai cin nha 8/6 dudng 6, khu phé 2, phuong
H, quan T, Thanh phé H6 Chi Minh.

Ba Lé Thi My L duoc quyén xay dung buc tudng tiép giap bén birc tuong
ctia can nha 8/4 duong 6, khu phé 2, phuong H, quan T, Thanh phé H6 Chi Minh
theo chiéu thang dung tir phan dat 1én khong gian trong phan ranh dat duoc cong
nhan trong gidy ching nhan quyén sir dung dat.

Truong hop ba Thuy khong thuc hién viéc thao d& néu trén thi s€ bi cudng
ché theo quy dinh cta phap luat vé& Thi hanh an dan su va ba L c¢6 quyén yéu cau
Co quan thi hanh 4n dan su c6 thim quyén giai quyét theo quy dinh cta phép lut.

- Khong chap nhan yéu ciu ctia ba L vé viéc yéu cau ba Thuy phai xay dung
phan kiéng méng, da, san & phia trén mat dat ting 1 cla can nha 8/4, phai xay
dung tach ro1, khong dugc 6m sat vao mong, tudng va cdt cia can nha 8/6.

Ngay 26/4/2019 ba L khang cao mot phan an so thdm, yéu cau: ba T phai thdo
d& toan bo phan xay dung 13 tudng, san, da dam 1an chiém khong gian cla cin nha
8/6 duong sb 6 ngay khi an c¢6 hiéu luc phéap luat; Phai xay dung phan kiéng mong,
da, san tang 1 cua cin nha 8/4 dudng sb 6, tach roi, khong duoc 6m vao mong,
tuong va cot cta cin nha 8/6 duong sb 6.

Vién kiém sat nhan dan quan T, Thanh phé HO Chi Minh c6 khang nghi sb
01/QDKN-VKS-DS ngay 26/4/2019, theo huéng chap nhan yéu cau cia ba L vé
viéc budc ba Thuy phai thao d& toan bo phan xay dung 13 tudng, san, da dam cia



can nha 8/4, 1an chiém khong gian cua cin nha 8/6, véi dién tich chiéu rong tir 2
cm — 5 c¢m, tinh tir ranh dit ciia nha ba L; chiéu dai 6 m; chiéu cao 3.3 m, tinh tir
san nha 8/4 duong 6, khu phd 2, phuong H, quan T, Thanh phé H6 Chi Minh 1én
dén noc nha. Thyue hién ngay khi an c6 hiéu luc phap luét.

Tai phién Toa phiic thim:

- Ba L khong rat don kién, thay doi yéu cau khang co: ba T phai thao d& toan
bd phan xay dung 1a tuong, san, da dam lan chiém khong gian cta cin nha 8/6
dudng sb 6, han choét 13 ngay 30/7/2020; Phai xdy dung phan kiéng moéng, da, san
tang 1 cua cin nha 8/4 dudng sb 6, tach roi, khong duoc 6m vao mong, tudng va
cot ciia cin nha 8/6 dudng sb 6.

- Ba T khong ddng ¥ v6i khang céo ctia ba L.

- Ong N yéu cau Toa giai quyét theo qui dinh ctia phap luat.

- Pai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh phat biéu ¥ kién:
cac duong sy di chip hanh dang qui dinh cua Phap luat t6 tung dan sy tir khi thy ly
vu an, dén trude khi Hoi déng x€t xr nghi an. Tham phan va Hoi dé)ng xét xu da
chip hanh dung quy dinh cta phéap luit tai phién Toa. Co co so xac dinh nha 8/4
ctia ba T lan chiém khong gian sang dét thudc quyén sir dung hop phap ciia ba L,
nén can budc thao dd ngay theo nhu khang nghi ctia Vién kiém sat nhan dan quan
T 1a dung. Tuy nhién tai phién Tda phiic thim, ba L cho thoi han thdo d& han chot
dén ngay 30/7/2020 nén ghi nhan. Phan xy dung kiéng moéng, da, san ting 1 cua
can nha 8/4 duong s6 6, theo giam dinh 1a két cAu doc 1ap, nén khong chép nhan
khang céo ctia ba L yéu cau nha 8/4 ctia ba T xay dung tach roi, khong duge om
vao moéng, tudng va cdt cta cin nha 8/6 dudng sé 6. Cac phan khac khong co
khang cao khang nghi nén gilr nguyén.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cdc tai liéu co trong hé so vu an, da duoc cong khai tai
phién Toa va qua két qua tranh tung, Héi dong xét xir nhan dinh:

[1] VEé td tung:

- Pon khang céo cta L, Khang nghi cia Vién kiém sat nhan dan quan T lam
trong han luat dinh, hop L, nén chép nhan.

- Toa 4n cap phiic tham xét xir trén co s& khang céo, khang nghi va cic phan
c6 lién quan dén khang cao, khang nghi.

[2] Vé ndi dung:

[2.1] Béi véi quyén sir dung ddt va khéng gian chong ranh:

DPéi chiéu hién trang theo ban dd hién trang vi tri — xac dinh ranh )
19180/DPBD-CNTD cua Trung tdm do dac ban d6 S¢ Tai nguyén va Mai truong
Tp.HCM lap ngay 09/01/2015 va GCN sé BL 742041 (cép cho ba Thuy); GCN sb
BG 224081 (cip cho ba L), thé hién dbi v6i phan khe hé chong ranh, dién tich 0.3
m’ va phan xay dung chong ranh, dién tich 0.2 m*; Tong cong 0.5m”.



Hb so cap GCN cho nha dat sé 8/4 ciia ba T, theo Hop dong mua ban nha ¢
(dat &) duoc ky két gitra 6ng Mai Van Giai va ba Thuy vao ngay 22/02/2003 c6 thé
hién dién tich khuén vién dit ma ba Thuy nhan chuyén nhuong 1a 28 m’. Tuy
nhién, tai GCN s6 CH04876 do UBND quén T cip cho ba Thuy ngay 11/6/2013
thé hién phﬁn dién tich dugc cong nhan la 28,4 m’. Pbi vai ph?m dién tich dat
chénh Lch ting thém 0,4 m’, ba Thuy ciing khong dua ra dugc chimg ctr ching
minh phan dién tich trén 13 thudc quyén sir dung cta ba. Chi dat cii 1a ba Nguyén
Thi Lugng, sinh ndm 1932 va 6ng Mai Van Gidi, sinh nam 1949 déu khong nho
thong tin vé qua trinh sir dung dat;

Mit khac, hd so cdp GCN cho nha dét s6 8/6 cua ba L, do ba L 1a nguoi tién
hanh trudc viéc ding ky ké khai va thuc hién nghia vu tai chinh ddi véi phan dat
tranh chap, va do ba L 1a nguoi dugc co quan co thAm quyén cong nhan trudc
quyén st dung ddi véi 0.5m’ dat tranh chip (GCN ngay 28/11/2011) nén 4n so
thAm coéng nhan phan dit nay 13 thudc quyén st dung ctia ba L, ¢6 can ci.

Xét viec Uy ban nhan dan quan T cap gidy chimg nhan quyén st dung dat,
quyén sé hitu nha & va tai san gan lién véi dat cho ba Thuy 1a ding vé tham quyén,
trinh tu theo quy dinh cta phap luét vao thoi diém cap gidy. Vé ndi dung cia quyét
dinh c6 su sai sot d6i voi phan dién tich chong ranh 0.5 m*. Viéc huy toan bo gidy
chtng nhén cap cho ba Thuy theo yéu cau cta ba L trong trudng hop nay 1a khong
can thiét. Can ct vao Khoan 1 Piéu 106 Luat Pat dai nam 2013, do phan dién tich
chdng ranh di dugc céng nhan cho nguyén don nén kién nghi Uy ban nhin dan
quan T dinh chinh lai gidy chimg nhin quyén st dung dat dd cap cho ba Thuy.

[2.2] Xét khdng cdo cia ba L va khdng nghi cia Vién Kiém sat Nhdn Dan
qudn T yéu cau ba Thuy phdi thdo dé c6 thoi han doi véi phan xdy dung twong,
san, da dam ciia can nha 8/4 dwong s6 6 xdy lan khéng gian sang nha 8/6 dwong 6.
Xet:

Ba Thuy cho rang ba chi xdy dung trong phan dién tich di duoc co quan cd
thAm quyén cong nhan, birc tudng tiép gidp nha cua ba L ba ciing xay thang dung
tor dudi Ién nhung do birc tuong nha ba L xay bi nghiéng sang nha ba nén khi ba
xdy 1én tang thi bat budc phan tuong, san, di ddm cta cin nha 8/4 duong 6 phai
xay dinh lién v&i can nha 8/6 dudng 6.

Chung tu giam dinh xay dung s6 61400902/HCM do Céng ty Tham dinh
giam dinh Sai Gon 1ap ngay 12/9/2016 xac dinh phan xdy dung tuwong, san, da dam
ciia cin nha 8/4 dwong sé 6 da xdy lan khdong gian sang nha sé 8/6 dwong sé 6 tir 2
cm — 5 cm, dai 6 m, tinh tir san nha 8/4 dwong 6 1én dén néc nha (cao khodng 3,3
m;

Ching tu giam dinh x4y dung bo sung, s 180702268/HCM do Cong ty Tham
dinh gidm dinh Sai Gon 1ap ngay 07/8/2018 xac dinh: do do nghiéng cua can nha
8/6 véi @6 Leh, nghiéng la rdt nhé, gidm dinh Sagonap xdc dinh birc tuwong xdy day
100mm dai khoang 800mm-1000mm cao khoang 3300mm hoan toan dwoc xdy
thang dvmg tir Iong ddt 1én cao va khéng nghiéng vé bén nao;



Do d6, khong chap nhan khai nai cta ba Thuy cho rang cin nha 8/6 ciia ba L
xay bi nghiéng sang nha 8/4 cua ba T.

Khoan 11 Piéu 12 Luat X4y dung nim 2014 quy dinh nhiing hanh vi bi cAm
trong hoat dong xay dung nhu sau: “I11. St dung cong trinh khong ding véi muc
dich, cong nang st dung; xay dung coi noi, l4n chiém dién tich, 14n chiém khong
gian dang dugc quan ly, st dung hop phép cta t6 chirc, c4 nhan khac va cta khu
vuc cong cong, khu vuc sir dung chung”.

Chutng thu giam dinh xay dung xac dinh bién phap khic phuc trong trudng
hop nay 13 thdo dé toan bé birc twong bén phdi cia can nha sé6 8/4 va duc phan
san, da dam lan khéng gian sang nha 8/6.

Xét an so tham khong budc thoi han khac phuc hau qua do xay dung lan
chiém, 1a sai; mic du co tinh toan dén phuong an boi thudong, nhung khong xéac
dinh duogc gia tri. Ba L khang cao va Vién kiém sat Nhan Dan quan T khang nghi
phan cua an so thim, 1 dang. Tuy nhién tai phién Toa phuc tham, ghi nhan ¥ kién
ctia ba L cho ba T thoi gian dé khac phuc hau qua han chét dén ngay 30/7/2020

[2.3] Péi véi khdng cdo ciia ba L yéu cau ba T phdi xdy dung phdn kiéng
mong, da, san ¢ phia trén mdt ddt cia tang 1 cia can nha 8/4 phdi xdy dung tach
roi, khong dwoc ém sat vao méng, tiwong va cét ciia cin nha 8/6 dwong sé 6. Xét -

Khoan 2 Piéu 265 B6 luat Dan sy nam 2005 quy dinh: Ngudi c6 quyén st
dung dat dugc sir dung khong gian va long dat theo chiéu thang dtng tir ranh gi6i
trong khudn vién dat phu hop vdi quy hoach xay dung do co quan nha nudc co
tham quyén quy dinh va khong lam anh huéng dén viéc s dung dét lién ké cia
nguoi khac.

Ban dd hién trang vi tri — xac dinh ranh s6 19180/PPBD-CNTD do Trung
tam do dac ban dd S& Tai nguyén va Mbi truong Thanh phé Hd Chi Minh 1ap ngay
09/01/2015 thé hién phan dién tich dat chong ranh 0.5 m’, thuéc quyén sir dung
hop phap cua L theo GCN.

Chutng tu giam dinh xay dung s6 61400902/HCM do Cong ty Giam dinh lap
ngay 12/9/2016 xac dinh phdn kiéng méng, da san tang 1 ciia can nha 8/4 dwong 6
da xdy tiép gidp 6m vdo méng va twong, cot ciia nha s6 8/6 dwong sé 6. Ching tu
giam dinh xay dyung bd sung sd 180702268/HCM ngay 07/8/2018 ciing xac dinh
phan bé téng kiéng méng, twong, san da dam tang 1 cia can nha 8/4 dwong 6 c6
két cau ddc lap voi két cau nha 8/6 dwong 6, hai cong trinh xdy dung hoan todn cé
két cdu riéng biét khéc nhau, khéng phu thudc vao nhau.

Do d6 an so thim khong chap nhan khai kién ctia ba L phan nay, 1a ding.

[2.4] Luu ¥ 4n so tham khong 4p dung Luat phi va L phi nim 2015 (c6 hiéu
luc tir ngay 01/01/2017) dé xac dinh nghia vu ndp phi dinh gia tai san va phi giam
dinh x4y dung, vi khong thudc pham vi ap dung cua Luét nay (Piéu 1, khoan 1
Diéu 3); ma can ap dung mot trong cac diéu tir Piéu 159 dén Piu 166 Bo luat TH
tung Dan Sy nim 2015 dé giai quyét vu an.

Vu éan dan sy thu 1y theo thu tuc so thAm nim 2014, nén an phi dan su so



tham dugc tinh theo phap Lnh an phi, L phi ndm 2009; trong d6 an so thim budc
ba L ndp an phi dan sy so tham khong gia ngach 300.000 dong va ba T 300.000
ddng, can sira thanh ba L phai nop 200.000 déng, ba T ndp 200.000 dong.

Cac phan khac cta an so thdm khong c6 khang céo, khang nghi nén c6 hiéu
luc phap luat.

[3] V& an phi dan sy phuc tham: nguoi khang cdo khong phai ndp, do stra an
so tham.

Vi cac lé trén,

QUYET PINH

Ap dyng:

- biéu 293, khoan 2 Piéu 308 B6 luat TH tung dan sy nam 2015;

- Diéu 265, Diéu 267, Diéu 604, Diéu 605 Bo luat Dan sy ndm 2005;

- Diéu 357 Bo luat dan sy nim 2015;

- Diéu 106 Luat Dat dai nam 2013;

- biéu 12 Luat Xay dung nim 2014;

- Khoan 2 Diéu 29 Nghi quyét s6 326/2016/UBTVQH 14 ngay 30/12/2016 cua
Uy ban Thudng vu Qudc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan Iy va
st dung &n phi va L phi Toa an.

Xir: Stra an so tham:

1. Chap nhan mot phan yéu cau khoi kién ctia ba Lé Thi My L.

- Budc ba Tran Thi Thanh Thuy phai c6 nghia vy boi thuong cho ba Lé Thi
M7 L s6 tién khic phuc thiét hai do hanh vi xay dung 13 30.144.000 (Ba muoi triéu
mdt trim bon muoi bén ngan) dong.

Ké tir ngay ba Lé Thi My L c6 don yéu cau thi hanh an, néu ba Tran Thi
Thanh Thuy khong thuc hién hodc thyuc hién khong day du nghia vu thanh toan thi
phai tra 13i dbi v6i s6 tién cham tra twong (mg vai thoi gian cham tra theo muc 13
suét quy dinh tai Piéu 357 Bo luat dan sy nam 2015.

- Cong nhan ph?m dién tich dat ché)ng ranh 0.5 m* ndm tai vi tri, co ki hiéu sb
4: 1 1au mai ton va vi tri s6 6: Khe ho, theo ban db hién trang vi tri - xac dinh ranh
s6 19180/DPBD-CNTP do Trung tim do dac ban dd, So Tai nguyén va Moi
truong Thanh phé HO Chi Minh 1ap ngay 09/01/2015 thudc quyén str dung cua ba
Lé Thi My L theo Gidy chimg nhan quyén sir dung dét, quyén sé hiru nha & va tai
san gan lién vai dat sb BG 224081 (sb vao sb cip gidy chimg nhan: CH 03381) do
Uy ban nhan dan quan T, Thanh phd H6 Chi Minh cip ngay 28/11/2011.

- Khong chip nhan yéu cu cia ba Lé Thi My L vé viéc huy Gidy chimg nhan
quyén str dung dat, quyén sé hitu nha ¢ va tai san gin lién véi dat sé BL 742041
(s6 vao sb cap gidy chimg nhan: CH 04876) do Uy ban nhan dan quin T, Thanh
phd Hb Chi Minh cép cho ba Tran Thi Thanh Thuy ngay 11/6/2013.

- Kién nghi Uy ban nhan dan quan T, Thanh phd H6 Chi Minh tién hanh viéc
dinh chinh Gidy chtng nhan quyén sir dung dat, quyén so hiru nha & va tai san gan
lién v6i dat s6 BL 742041 (s6 vao s cap gidy chimg nhan: CH 04876) cip cho ba



Tran Thi Thanh Thuy ngay 11/6/2013 d6i voi phan dién tich chong ranh 0.5 m* da
dugc cong nhan cho ba Lé Thi My L theo quy dinh cua phap luét.

- Budc ba Tran Thi Thanh Thuy phai thdo d& toan bd phan xay dung 1a tuong,
san, da dam cta can nha 8/4 duong sb 6, khu phé 2, phuong H, quan T, Thanh phd
HO Chi Minh 14n chiém khéng gian cta cin nha 8/6 duong sd 6, khu phd 2,
phuong H, quan T, Thanh phd H6 Chi Minh véi dién tich chiéu rong tir 2 cm — 5
cm, tinh tir ranh dat cua nha ba Lé Thi MV L; chiéu dai 6 m; tinh tir san nha 8/4
duong 6, khu phd 2, phuong H, quan T, Thanh phd H6 Chi Minh 1én dén néc nha
(cao khoang 3,3m). Han chét thuc hién dén ngay 30/7/2020.

- Khong chép nhan yéu cu cua ba Lé Thi M§ L vé viéc budc ba Tran Thi
Thanh Thuy phai xdy dung phan kiéng méng, da, san & phia trén mat dat tang 1
clia can nha 8/4 duong 6, khu phd 2, phuong H, quan T, Thanh phd HO Chi Minh,
tach roi, khong dugc 6m sat vao mong, tuong va cdt ciia can nha 8/6 duong s6 6,
khu phé 2, phuong H, quan T, Thanh phé Hb Chi Minh.

2. V& an phi dan sy so thim va cac chi phi t6 tung khac:

- Ba Lé Thi My L phai chiu 200.000 (Ba trim ngan) dong tién an phi so tham,
dugc can trir vao sb tién tam (mg an phi ba Lé Thi My L da nop 750.000 (Bay tram
nim muoi ngan) dong theo bién lai thu thu tam Gng an phi s6 00797 ngay
07/01/2014 va 300.000 (Ba trim ngan) dong theo bién lai thu thu tam Gng an phi
s6 0015893 ngay 31/7/2017 cta Chi cuc Thi hanh an dan sy quin T, Thanh phd
H6 Chi Minh, ba Lé Thi My L duoc hoan lai s6 tién 1a 850.000 (tdm trim nim
muoi ngan) dong.

- Ba Tran Thi Thanh Thuy phai chiu 1.707.200 (Mdt tri¢u bay tram 1¢ bay
ngan hai trim) dong tién an phi dan su so tham.

- Ba Tran Thi Thanh Thuy phai hoan tra cho ba Lé Thi My L 2.000.000 (Hai
triéu) ddng tién chi phi dinh gia tai san va 27.000.000 (Hai muwoi bay triéu) dong
tién chi phi giam dinh x4y dung.

Ban an phuc tham, ¢ hiéu luc thi hanh.

Truong hop ban an, quyét dinh duoc thi hanh theo qui dinh tai Diéu 2 Luat Thi
hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc bi
cudng ché thi hanh an theo qui dinh tai cac diéu 6, 7, 7a va 9 Luat Thi hanh an dan su;
thot hi€u thi hanh an dugc thuc hién theo qui dinh tai Piéu 30 Luét Thi hanh 4n dén su.

Noi nhdn: ’ TM HOQI PONG XET XU PHUC THAM
- Toa 4n nhan dan toi cao; THAM PHAN CHU TQA PHIEN TOA
- TAND cap cao tai TPHCM;

- VKSND Thanh phé Hb Chi Minh;

- Chi cuc THADS quan T;

-TAND quan T ;

- Cac duong su;

- Luu VP, hd so vu an.
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