TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO H Poc 1ap — Tw do — Hanh phuc

Bén an sb: 104/2022/DS-PT
Ngay: 14/3/2022

VIv: Tranh chap hop ddng
thué nha

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO H

\V/6i thanh phan Hei dong xét xir phiic tham gém cé:
Tham phan — Chui toa phién toa: Ba Tran Thi Thay
Cdc Tham phan:
1/Ba Mai Thi My Tién
2/ Ba Nguyén Thi Lan Huong

Thue ky Toa dn ghi bién ban phién toa: Ba Ho Thi Yén Khanh - Thu ky
Toa an nhan dan Thanh pho H.

Dai dién Vien Kiém sat nhdan dan Thanh phé H tham gia phién toa: Ong
Lé Trong Long - Kiém Sat vién.

Ngay 14 thang 3 nam 2022 tai try s¢ Toa an nhan dan Thanh phd H da xét
xu phuc thdm cong khai vu an thu 1y s6 28/2022/DS-PT ngdy 10 thang 02 ndm
2022 ve viéc “Tranh chap hop dong thué nha”.

Do Bin 4n dén sy so thdm s6 345/2021/DS-ST ngay 02 thang 6 nam 2021
cua Toa an nhan dan quan P, Thanh pho H bi khéng céo.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham s6 558/2022/QD-PT ngay
23 thang 02 ndm 2022, gitra cdc duong su:

- Nguyén don: Ong Duong Duc T (C6 mit)
Pia chi: T6 23, khu phé MT 4, thi tran C, huyén T, tinh B.

Ch(:), & hién tai: SO 245E/3A duong Hoang Vin T, Phuong M, quan T,
Thanh pho H.

- Bi don: Ong Tran Van H (c6 mit)

Dja chi: S6 19/12 dudng Hd Vian H, Phuong C, quan P, Thanh phd H.
- Nguroi ¢6 quyén loi, nghia vu lién quan: Ba Nguyén Thi B (C6 mit)
Dia chi: S6 19/12 dudng H6 Vian H, Phuong C quéin P, Thanh phd H.
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4. Nguoi khdang cao: Nguyén don 6ng Duong Buc T.
NOI DUNG VU AN:

Tai don khéi kién dé ngay 11/02/2020 va qud trinh gidi quyét vu dn,
nguyén don ong Duong Purc T trinh bay:

Do c6 nhu cau thué nha dé ¢ va lam viéc nén théng qua ngudi moi gidi,
Ong T thué 01 phan dién tich cta cin nha 19/12 HO Van H, Phuong C, quan P
ctia 6ng Tran Van H. Hai bén ky hop dong thué vao ngay 01/12/2019, thoi han
thué nha 1a 01 nam, gia thué 1a 7.300.000 dong/thang. Ong T di tra trudc cho
6ng H 01 thang tién coc va 01 thang tién thué nha, tong cong 14.600.000 dong.
Nhung dén ngay 14/12/2019 6ng H don phuong cham dut hop dong trude thoi
han. Viéc 6ng H don phuong chdm dat hop dong trude thoi han véi 1y do éng T
khong chép hanh dang ky tam trt 1a khong dang, vi theo quy dinh ctia phép luat
chua hét han budc phai dang ky tam trd. Do 6ng H don phuong cham dut hop
ddng trude thoi han, nén éng T yéu cau 6ng H bdi thudng thiét hai cu thé:

- Tra lai cho 6ng T sd tién 3.500.000 dong (tién moi gidi nha vi s tién
nay ong H 1a nguoi tra tién cho ngudi moi gidi);
- B6i thuong 02 lan tién coc 1a 14.600.000 dong.

- Boi thuong chi phi khoi phyc hién trang nha nhu ban dau trude khi thué
14 2.960.00 dong.

- Boi thuong chi phi phét sinh trong qua trinh doi chd thué dén noi & méi
(bao gém: Chi phi van chuyén hanh 1y ca nhan va van phong 1am viéc dén chd &
moi 13 5.000.000 dong; chi phi stra chita, cai tao va tién thué nha trong nhiing ngay
thi cong chd & mdi 1a 34.129.000 dong; thu nhap bi mat do nhiing ngay khong
duogc lam viée 14 25.000.000 dong va chi phi chuyén doi duong truyén Internet tir
chd cii sang chd mdi 1a 4.844.000 dong). Tong cong 1a 76.663.000 dong.

Tai phién toa, ong T xac dinh mic du hop dong thué nha chi do 6ng Tran
Vin H ky nhung can nha 19/12 H6 Van H, Phuong C, quan P 1a cta vo chong
ong Tran Van H va ba Nguyén Thi B. Viéc ong H dai dién ky hop dong cho ong
T thué, ba B ciing dong y. Do d6, ong T budc vo chong 6ng Tran Vin H va ba
Nguyén Thi B ctng chiu trach nhiém tra lai cho Ong T s6 tién 94.763.000 dong.

Bi don 6ng Tran Van H trinh bay:

Ong H thira nhan c6 ky hop dong thué nha nhu 10i trinh bay ctia nguyén
don nhung muc dich ong H cho thué 1a dé ¢, viéc ong T lam viéc gi thi tw ong T
chiu trach nhiém. Do nhiéu 1an ong H yéu cau ong T thyc hién thi dang ky tam
tra nhung 6ng T khong chap hanh nén 6ng H c¢é nho to trudng to dan phd vén
dong 6ng T don di noi khac va chinh 6ng T la nguoi chon ngay di. Day la truong
hop hai bén ty nguyén thoa thuan cham dit hop dong trudce thoi han va 6ng H da
giai quyét hét cac quyén loi cho 6ng T khi thanh 1y hop dong. Do d6, 6ng H cho
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rang ong khong don phuong cham dut hop d6ng trude thoi han nén khong dong y
cac yéu cau bodi thuong cta ong T, cu thé:

- Ong H da tra lai thn coc cho 6ng T 1a 7.300.000 déng nhu thoéa thuan
khi hai bén cham dut hop dong;

- Pbi voi tién méi gidi 3.500.000 dong, ong H s€ la ngudi tra néu ong T
thué nha trong 01 nam nhu hop dong, con khi két thiic hop dong trudc thoi han,
ong T phai 1a nguoi c6 trach nhiém tra vi nguoi moi gidi la ngudi cia ong T.

- Do v6i chi phi khoi phyc hién trang nha nhu ban dau trude khi thué 1a
2.960.00 dong, thi theo quy dinh cua Hop dong, khi cham dut hop dong thi 6ng
T phai c6 trach nhiém khoi phuc lai tinh trang nhu ban dau.

- B4i voi chi phi dau tu vao chd thué moi cua éng T 1a viée riéng cia dng
T, ong H khong c6 trach nhi€ém do61 véi cac chi phi do.

Ngueoi c6 quyén loi, nghia vu lién quan ba Nguyén Thi B trinh bay:

Ba B thdng nhét véi 16i trinh bay ciia chong ba 1a 6ng Tran Van H. Can
nha 19/12 H6 Van H, Phuong C, quén P la cua vo chong 6 ong ba. Viéc ong H ky
hop dong cho ong T thué ba biét va dong ¥. Nay 6ng T yéu cau vo chdng 6ng ba
tra lai sb tién 74.763.000 dong, ba ciing khong dong y.

Tai Ban an dan su so tham s6 345/2021/DS-ST ngay 02 thang 6 nam 2021
cua Toa an nhan dan quan P da tuyén xu:

1. Chép nhén 01 phan yéu cau cta nguyén don - 6ng Duong Dtc T

~_ Budc ong Tran Van H va ba Nguyén Thi B phai tra cho 6ng Duong Duc T
s0 tién 10.800.000 (Muwoi triéu tam tram nghin) dong.

2. Vé an phi:

Ong Tran Vian H va Nguyén Thi B phai chiu an phi dan sy so tham 1a
540.000 dong, nhung dugc mién nop.

Ong Duong Buc T phai chiu an phi dan su so tham 1a 4.198.150 dong,
nhung dugc can trir vao s6 tién tam Gng 4n phi da nop 1a 2.407.000 ddng theo
Bién lai thu s 0042613 ngay 20 thang 02 ndm 2020 caa Chi cuc Thi hanh an
dan sy quan P, nay ong T phai nop thém 1.791.150 (Mot triéu bay tram chin
muoi mot nghin mét tram nam muwoi) ddng.

3. V& nghia vy thi hanh an: Ké tur ngay c6 don yéu cau thi hanh an cta
nguoi duoc thi hanh an (d6i voi cac khoan tién phai tra cho ngudi duoc thi hanh
an) cho dén khi thi hanh xong, bén phai thi hanh 4n con phai chiu khoan tién 1ai
ctia sb tién con phai thi hanh an theo muc 1ai suat quy dinh tai Diéu 357, Piéu
468 cua Bo luat Dan sy nam 2015, trur truong hop phap luat co6 quy dinh khéc.

Ngoai ra, Toa an cap so tham con tuyén vé phan an phi va quyén khang
cao cia cac duong su theo luat dinh.

Ngay 15 thang 6 nam 2021, nguyén don 6ng Duong Duc T c¢6 don khang
cao mot phan Ban an so tham d¢ nghi stra an so tham vaéi 1y do.



4

Trong qua trinh giai quyét vu 4n Tham phan Nguyén Thj U da ra Quyét
dinh tam dinh chi khong dung phap luat gay bét loi cho nguyén don, ¢6 y keo
dai thoi gian giai quyét vu an nén dé nghi cap phic tham xir Iy ky luat doi véi
tham phan Nguyén Thi U.

Viéc Toa cap so tham khéng xir Iy tién ma bi don chiém dung la
1.500.000 dong, khong chdp nhan cac yéu cau bdi thuong thi€t hai cia nguyén
don tong cong 1a 78.163.000 dong 1a khong dam bao duoc quyen va loi ich cua
nguyén don nén 6ng T khang cdo yéu cau toa cap phuc tham chip nhan khéang
c4o stra an so tham theo hudng chap nhén toan b yéu cau cua nguyén don budc
bi don phai bdi thudng cho nguyén don 78.163.000 dong.

Tai phién toa phac thim:

Nguyén don 6ng Duong Bic T rat mot phém yéu cau khang céo dbi voi
dé nghi Cap phuc tham xu 1y ky luat dol v6i tham phan Nguyén Thi Ut. Ong T
xéac dinh tong s6 tién ma ong T yéu cau ong H ba B phai tra cho 6ng dung nhu
don khoi kién ma éng yéu cau 1a 96.200.000 déng chir khong phai 94.763.000
nhu trong ban an so tham.

Bi don ong Tran Vin H va ngudi co quyén loi, nghia vu lién quan ba
Nguyen Thi B dé nghi Toa khong chap nhan khang cao cua nguyén don.

Pai dién Vién kiém st nhdn dan Thanh phé H phdt biéu y kién:

+ Vé t6 tung: Toa an cap phuc tham da thyc hién ding cac quy dinh phap
luat to tung dan sy tir khi thu 1y dén khi xét xur. Tai phién toa phuc tham cho dén
trude khi nghi an, Hoi dong xét xir phuc thim da tién hanh phién toa dung trinh
tu, th@ tuc theo quy dinh ctia Bo luat TQ tung dan su; cac duong su trong vu an
da chap hanh ding quy dinh phap luat vé quyén va nghia vu cua minh.

+ Vé ndi dung:

Thay phia nguyén don khang céo vé phan tinh lai s6 ngay thué nha 1a 17
ngay chir khong phai 22 ngay la c6 can cir va tai phién toa nguyén don cling
thtra nhan bi don da tra lai cho nguyén don 5.050.000 nhung cap so tham lai
chua trir s6 tién nay 1a thiéu sét nén dé nghi Hoi dong xét xir phiic tham chap
nhan mot phan khang céo cua nguyén don vé phan nay dé nghi sira mot phan
ban 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu cé trong hd so vu an, duoc tham tra tai
phién toa va cin clr vao két qua tranh tung tai phién toa, sau khi nghe dai dién
Vién kiém sat nhan dan Thanh phd H phat biéu quan diém, sau khi nghi an, Hoi
ddng xét xir phuc tham nhan dinh:

[1] V& thu tuc t6 tung:
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Don khang céo cua nguyén don 6ng Duong B¢ T con trong han theo quy
dinh tai Diéu 273 va Dieu 276 Bo Iua}t TO tung dan sy nén khang céo 1a hop I¢
va dugc xem xét theo trinh ty phic tham.

[2] Vé yéu cau khang cdo clia nguyén don

Xét, viéc nguyén don yéu cau xu Iy ky luat Tham phan. Can ctr Diéu 308
Bo luat T6 tung dan su ndm 2015 thi yéu cau nay khong Thudc tham quyén giai
quyét cua Hoi dong xét xtr phiic thAm. Tuy nhién, tai phién toa phia nguyén don
da rat lai phan yéu cau khang co nay.

Xét, nguyén don khang cdo cho riang Tda cdp so tham xac dinh nguyén
don thué nha thyc té 12 22 ngay nén phai tra s6 tién thué nha 1a 5.500.000 dong
nhu phia bi don dua ra can trir vao tién thué nha va tién dit coc ma nguyén don
da tra trude la khong dung gay thi€t hai budc bi don phai boi thuong cac khoan
thiét hai twong dwong vai tong s tién con thiéu 1a 78.163.000 dong.

Thay, trong hop dong thué ngay 01/12/2019, cic bén thoa thuan thdi han
thué nha 1a 01 nim, gid thué 13 7.300.000 dong/thang. Nhung dén ngay
14/12/2019 6ng H don phuong cham dirt hop dong trude thoi han, véi 1y do 6ng
T khong chap hanh dang ky tam tra la khong dung vi theo quy dinh cua phap
luat, chua hét han budc phai ding ky tam tra, viéc Toa cip so tham nhan dinh
bén cho thué co 15i khi don phuong cham dit hop dong thué nha va chap nhan
mot phan yéu cau khai kién cia nguyén don khi budc éng H ba B phai boi
thuong mot khoan tién twong duong vai s6 tién ma ong T da dat coc 1a ¢o cin cir
dung phap luat. Tuy nhién, khi tinh toan so tién thué nha ma 6ng H ba B phai tra
cho ong T 1a chua chinh x4c, béi can ct Diéu 3 Hop dong thué nha cac bén thoa
thuan thoi han thué va ban giao nha 01 nim déu tinh tir ngdy ngay sau khi ky
hop dong. Viéc éng H cho ong T vao ¢ trudc khi ky hop dong 1a sy tu nguyén
cua bén cho thué khong duoc thé hién trong hop déng nay nén 6ng T khang cdo
xem x¢t lai s6 ‘ngay thué theo hop dong 1a 17 ngay 1a c6 can ct chap nhan. Thay
Toda cap so thim ngoai viéc tinh s6 tién boi thuong chua chinh xac con co thiéu
sot 1a khong Trir di s tién ma 6ng H da hoan tra cho 6ng T sau khi éng T tra
nha 14 5.051.500 1a khong dam bao dugc quyén loi chinh dang ctua 6ng H ba B,
Do d6, Hoi dong xét xir Stra an so tham vé phan nay cu thé:

Tién thué nha va tién dat coc ong H da nhan 14.600.000 dong — (17 ngay
thué nha x 243.300 dong/ngay = 4.136.600 dong) - 3.500.000 dong tién chi phi
moi gidi - 548.500 dong phi dién, nudc = 6.414.900 déng. Ong H da tra
5.051.500 6ng H di tra, con lai 1.363.400 dong.

Nhur vay, s6 tien 6ng H, ba B con phai tra cho ong T: 1.363.400 dong +
7.300.000 dong phat coc = 8.663.400 dong.

Vé cac yéu cau khang cdo bdi thuong cac khoan thiét hai phat sinh do
phia bi don don phwong cham dut hop dong dugc nguyén don trinh bay chi tiét
trong Pon trinh bay viéc khang cido vé chi phi van Chuyen thiét bj van phong
hanh 1y, phi thué nhan cong Thiét ké vian phong, phi tra tién luong, tién cong
Trong thoi gian cho thi cong van phong mai, chi phi lap dat internet. Thiy cin
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ctr vao ndi dung théa thuan trong hop dong thué nha ngay 01/12/2019 gitra céc
bén khong Thoa thuan boi thuong thiét hai d6i voi cac chi phi néu trén khi mot
trong cac bén don phuong cham dut hop dong. Nhan thay, viéc cap so tham
khong chap nhan cac yéu cau boi thuong thiét hai nay cua nguyén don la c¢6 can
ctr dung phéap luat. Do d6 Hoi dong xét xtr khong chap nhan phan yéu cau khang
cdo nay cua nguyén don.

Do stra 4n so thdm nén can phai sira an phi dan sy so tham cho phu hop
theo quy dinh ctua phap luat.

Phia bi don 6ng H phai chiu 4n phi dan sy so thAm trén~s€') tién phai tra
cho nguyén don nhung do 6ng H 1a ngudi cao tudi nén dugc mien an phi dan sy
so tham theo quy dinh.

Ong T phai chiu an phi dan sy so thém d6i voi phan yéu cau khoi kién
khong duoc chap nhan cu thé 96.263.000 dong — 8.663.400 dong.= 87.599.600
dong.

Nhu vay Ong T phai chiu 4n phi dan sy so tham 1a 4.379.980 dong.

[4] An phi dan sy phtc tham:

Do yéu cau khang cao cta nguyén don dugc chap nhan maot phan nén
nguyén don 6ng Duong D¢ T khong phai chiu an phi phiic tham. Hoan lai ong
Duong Buc T so6 tién tam tng an phi phuc theo quy dinh.

Vi cac lé tren,
QUYET PINH:

_ Canctr diém b Khoan 1 Qiéu 38, Piéu 148, Khoan 1 biéu 227, Khoan 1
biéu 228, bicu 298, Khoan 2 biéu 308 cua Bo luat To tung dan sy nam 2015;

Can ct luat Piéu 2 Luat Nguoi cao tudi nam 2009 c6 hiéu luc ngay
01/7/2010;

Can ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy
ban Thuong vu Quoc héi quy dinh muc thu, mien, giam, thu, nop, quan 1y va su
dung an phi va 1¢ phi Toa an;

Can ctr Luat Thi hanh an dan su ndm 2008 (stra d6i, bo sung nam 2014).
1. Chap nhan mot phan khang cio ctia nguyén don 6ng Duong Puc T.

2. Stra Ban 4n dén sy so tham s6 345/2021/DS-ST ngay 02 thang 6 ndm
2021 cua Toa an nhan dan quan P, thanh pho H.

2.1. Chap nhan 01 phan yéu cau khdi kién cua nguyén don 6ng
Duong Van Tri

Budc ong Tran Van H va ba Nguyén Thi B phai tra cho 6ng Duong Puc T
sO tién 8.663.400 dong (Tam tri¢u, sau tram sau muoi ba nghin, bon tran dong).

2.2. V& 4n phi déan sy so thim:
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Ong Tran Vian H va Nguyén Thi B duoc mién toan bd an phi dan su so
tham.

Ong Duong Buc T phai chiu an phi dan sy so tham 1a 4.379.980 dong
nhung dugc can trir vao so tién tam Gng an phi da nop 1a 2.407.000 dong theo
Bién lai thu s 0042613 ngay 20 thang 02 nim 2020 cua Chi cuc Thi hanh an
dan sy quan P, 6ng T phai nop thém 1.972.980 (Mot tri€u chin tram bay muoi
hai nghin chin trim tim muoi dong).

2.3. V& nghia vu thi hanh an:

Ké tir ngay c6 don yéu cau thi hanh 4n ctia ngudi duogc thi hanh 4n (ddi
v6i cac khoan tién phai tra cho ngudi duge thi hanh an) cho dén khi thi hanh
xong, bén phai thi hanh an con phai chiu khoan tién 14i ctia sb tién con phai thi
hanh 4n theo mirc 13i sudt quy dinh tai Diéu 357, Diéu 468 cua Bo luat Dan su
nam 2015, trir truong hgp phap luat co6 quy dinh khac.

3. An phi dan su phiic tham:

Ong Duong Ptc T khéng phai chiju an phi dan sy phac tham. Hoan lai
ong T s tién tam Gmg 4n phi da dong theo Bién lai thu tam tng an phi, 18 phi
Toa an s6 AA/2019/0019938 do Chi cuc thi hanh 4n dan su quan P 1ap ngay
08/7/2021.

4. Truong hop ban an, quyét dinh thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan su (stra doi, bd sung nam 2014) thi ngudi duoc thi hanh an,
nguoi phai thi hanh an dan su c6 quyén thoa thuan thi hanh 4n, yéu cau thi hanh
an, tu nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac
Piéu 6, 7, 7a, 7b va 9 Luat thi hanh 4n dan sy (Stra d6i, bo sung nim 2014), thoi
hiéu thi hanh an duoc thuc hién theo quy dinh tai Biéu 30 Luat thi hanh an dan
su (stra di, bd sung nam 2014).

5. Ban an phtic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhan: TM. HOI PONG XET XU

- TAND Cap cao tai TP. H; z (N > ~ .

- VKSND Cép cao tai TP. H: THAM PHAN - CHU TQA PHIEN TOA
- VKSND TP. H;

- TAND quan P;

- Chi cuc quan P;
- Cac duong su;

- Luu: VT, HS. N o
Tran Thi Thay



