TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc ]ﬁp — Tw do — Hanh ph]’lc

Ban an sd: 26/2021/HC-PT

Noay: 21 -01 - 2021

VN “Khiéu kién quyét dinh &p
dung bién phap khic phuc hau
qua”.

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Héi dong xét xg phic tham gom co:
Thédm phan — Chu toa phién tda:  Ong Phan Nhut Binh
Céac Tham phén: Ong Pham Tri Tuin

Ong Phan T Ngoc

- Thw ky phién toa: Ong Pham Pht Cuong - Thu ky Toa an nhan dan cap

cao tai Thanh phé H6 Chi Minh.

- Pgi dign Vign kiém sat nhan dan cdp cao tai Thanh phé Hé Chi Minh

tham gia phién tda: Ong Ha Vian Hing - Kiém sat vién.

Ngay 21 thang 01 nam 2021, tai tru s Toa an nhan dan cip cao tai Thanh

phd HO Chi Minh xét xa phdc tham céng khai vu &n hanh chinh thu ly sé:
446/2020/TLPT-HC ngay 20 thang 8 nim 2020 vé viéc: “Khiéu kién Quyét dinh
&p dung bién phap khic phuc hau qua”.

Do Ban &n hanh chinh so thAm sé: 06/2020/HC-ST ngay 05 thang 6 nim

2020 cua Toa an nhan dan tinh Lam Bong bi khang céo;

Theo Quyét dinh dua vu &n ra xét xir phdc tham sb: 4157/2020/QD-PT

ngay 28 thang 12 nam 2020 gitra cac duong sy:

- Ngueoi khoi kién: Ong Nguyén Minh T, sinh nim 1983 (c6 mit)
Dia chi: T6 12, Phudng 4, thanh phd D, tinh Lam Pdng;
Dia chi lién hé: Sb 27K, duong S, Phuong 4, thanh phé b, tinh Lam Déng;

s6 01 duong V, Phudng 4, thanh phd D, tinh Lam Pdng.

Nguoi dai dién theo ity quyén: Ong Bui Viét A, sinh ndm 1975 (c6 mit)
Dia chi: T6 19 duong Ng, quan L, Thanh phé Ha Noi;
bia chi lién lac: S6 13 ngo H, phuong C, quan B1, Thanh phé Ha No1.



(Theo van ban uy quyén ngay 04/11/2019).

Ngueoi bao vé quyén va loi ich hop phdp: Luat su Nguyén Quang V - Cong
ty Luat Trach nhiém hiru han Pai Viét thuéc Poan Luat su Thanh phé Hd Chi
Minh (c6 mat).

Dia chi lién hé: 480/34 dudong M, Phuong 11, Quan 3, Thanh phé HO Chi
Minh.

- Ngwoi bi kién: Chu tich Uy ban nhan dan thanh phd B, tinh Lam Dong
Dia chi tru so: S6 02 TN, Phuong 8, thanh phd B, tinh Laim Ddong

Newoi dai dién theo iy quyén: Ong V& Ngoc T1, chic vu: Phé chu tich; (xin
Véng mat)

(Theo van ban Gty quyén s6 5237/UBND ngay 17/9/2019).
- Ngueoi c6 quyén loi, nghia vy lién quan:
1. Ba Nguyén Thi Diém M, sinh nim 1994 (ving mit)
Dia chi: S6 01, dudong V, Phudng 4, thanh phd D, tinh Lam Pong.
2. Ba Ngo Thi Thanh H, sinh nim 1985 (ving mit)
Dia chi: Sb 01 duong V, Phuong 4, thanh phé b, tinh Lam Déng;
Chd &: T6 12, Phuong 4, thanh phé b, tinh Lam Déng;
3. Ba Nguyén Thi K, sinh nim 1930 (ving mit)
Dia chi: S6 01 duong V, Phuong 4, thanh phé b, tinh Lam Déng;
Chd &: S6 27K duong S, Phudng 4, thanh phd B, tinh Lim Pong.
- Nguoi khang cdo: Ngudi khéi kién 1a 6ng Nguyén Minh T.
NOI DUNG VU AN:

Tai don khéi kién dé ngay 15/8/2019; don bé sung yéu cau khéi kién ngay
14/01/2020 va qud trinh gidi quyét vu én, ngwoi khéi kién 6ng Nguyén Minh T
Va nguroi dai dién theo ity quyén ciia dng T 14 6ng Biii Viét A trinh bay:

Ngay 12/8/2019, 6ng Nguyén Minh T biét dugc Chu tich Uy ban nhan
dan thanh phd D (sau day viét tit 1a UBND TP D) ban hanh Quyét dinh sb
3249/QP-KPHQ ngay 06/8/2019 vé viéc ap dung bién phap khic phuc hau qua
budc 6ng T thao d& cong trinh vi pham trat ty d6 thi thuoc mot phan thia dat sd
147, 148, 165, 166, 180 va 181, to ban d6 s6 4, Phuong 4, thanh phd B, tinh
Lam Pong. Viéc ban hanh Quyét dinh trén khong dung quy dinh cta phép luat,
gay anh hudong dén quyén va loi ich hop phéap cua dng T, cu thé nhu sau:



- Ong T khéng phai 13 ngudi ¢6 hanh vi vi pham dd néu trong Quyét dinh
sb 3249/QD-KPHQ ngay 06/8/2019 cua Chu tich UBND TP D.

- Qua trinh ban hanh Quyét dinh &p dung bién phap khic phuc hau qua
6ng T khong duoc téng dat hop 1 cac gidy moi 1am viéc.

- Bién ban vi pham hanh chinh s 213/BB-VPHC ngay 26/7/2019 cua Uy
ban nhan dan Phuong 4, thanh phé D dugc 1ap khdng dung theo céc quy dinh tai
khoan 2, khoan 3, Diéu 58 Luat xt Iy vi pham hanh chinh nim 2012. Bong thai,
bién ban khong giri cho 6ng T nén 6ng khong thuc hién duoc quyén giai trinh
theo quy dinh tai khoan 2 Piéu 61 Luat xt ly vi pham hanh chinh.

- Thoi gian ghi trong bién ban vi pham hanh chinh duogc lap luc 14 gio va
két thiic luc 14 gio 30 phat cung ngay 1a qua nhanh.

- Noi dung bién ban vi pham hanh chinh ghi nhan: “Qua qua trinh ra soat
va dong thoi kiém tra thdng tin va hinh anh tir google maps thi qué trinh xay
ding 13 khéi cong trinh tir nam 2016 dén thang 6 nam 2017”. Can ct theo quy
dinh tai khoan 1 Diéu 64 Luat xa Iy vi pham hanh chinh thi vi pham d3 néu
trong bién ban vi pham hanh chinh khéng dugc st dung cac phuong ti¢n Ky
thuat nghiép vu dé phat hién.

- Quyét dinh &p dung bién phap khac phuc hau qua cin cir vao bién ban vi
pham hanh chinh sé 213/BB-VPHC ngay 26/7/2019 cua Uy ban nhan dan
Phuong 4, thanh phd B lap 1a khong ding thoi diém. Bai vi thoi diém 1ap bién
ban vi pham hanh chinh khdng phai 1a thoi diém xay ra vi pham.

Do bién ban vi pham hanh chinh ngay 26/7/2019 c6 nhiéu sai pham nén
viéc Chua tich UBND TP B ban hanh Quyét dinh s 3249/QB-KPHQ ngay
06/8/2019 vé viéc ap dung bién phép khac phuc hau qua dbi véi 6ng T 1a khong
dung. Do d6, dé& nghi Toa an huy Quyét dinh néu trén.

Péng thoi, ngay 07/01/2020 Cha tich UBND TP P tiép tuc ban hanh
Quyét dinh sé 111/QD-BCKPHQ dinh chinh Quyét dinh 3249/QD-KPHQ ngay
06/8/2019 tir to ban dd sé 4 thanh to ban d6 sé 3, Phuong 4, thanh phd B, tinh
Lam Pong. Do d6, dng T yéu cau Toa an giai quyét hay ca Quyét dinh 111/Qb-
DCKPHQ néu trén.

* Theo van ban Cua nguweoi dai dién theo uy quyén cia nguoi bi kién Chu tich
UBND TP P trinh bay:

Vé trinh ty, thu tyc ban hanh Quyét dinh s6 3249/QP-KPHQ ngay
06/8/2019 ctia UBND TP D vé viéc ap dung bién phap khic phuc hau qua d6i
v6i dng Nguyén Minh T:

Thuc hién Vin ban s 3432/UBND-XD ngay 06/6/2019 ctia Uy ban nhan
dan tinh Lam Ddng vé viéc kiém tra va kip thoi xtr 1y nghiém hanh vi vi pham
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(néu c6) tai khu vuc di tich lich sir - danh lam D6i Trang, phuong 4, thanh phd
D, ngay 18/6/2019, Chu tich UBND TP D ban hanh Quyét dinh sé 2545/QD-
UBND vé viéc thanh lap Poan kiém tra lién nganh dé tién hanh kiém tra viéc
chip hanh cac quy dinh cta phap ludt vé kinh doanh, trit ty x4y dung, moi
trudng, an toan vé sinh thuc phim, quan 1y bao vé rimg va cac van dé khac co
lién quan dbi véi Nha hang Trén Pinh DPoi Trang, dia chi s6 01 V, Phuong 4,
thanh phé D.

Ngay 20/6/2019, Poan kiém tra truc tiép kiém tra hién trudng, tién hanh
do dac va lap Bién ban kiém tra. Qua do dac thuc té, hién trang cong trinh, hang
muc cong trinh tai nha hang Trén Pinh D6i Trang cua Poan kiém tra; cin clr
hoa d6 do vé& hién trang str dung dat ngay 24/6/2019 ctia Chi nhanh Vin phong
dang ky dat dai thanh phé D, thé hién:

Tong s6 hang myc cong trinh xay dung 1 13, véi tong dién tich xay dung
la 2.736,8m” tai mot phan thira dat s6 147, 148, 165, 166, 180, 181, t& ban dd sb 3,
Phuong 4, thanh phd . Hién cac cong trinh nay da hoan thién va dua vao st dung,
trong d6 gdbm:

a) Khéi Nha hang tai vi tri (1-4-6): Tong dién tich cong trinh 1a 453,5
m?, gdm 03 khéi:

- Khéi vi tri 1: 34,68 m?;

- Khéi vi tri 4: 175,86 m?;

- Khéi vi tri 6: 242,96 m”;

Cong trinh bang vat liéu: tudng xay gach & mi cao 0,8m, trén lap kinh -

nén gach hoa, mai lop ton k&m.

b) Khéi nha & va nha é nhan vién + kho tai vi tri (2-7): Tong dién tich
cong trinh 1a 313,66 m? gdm 02 khéi:

- Khéi vi tri 2: 129,02 m% Cong trinh nha ¢ gia dinh, bang vat liéu cip 4:
tuong xay gach, nén gach hoa, mai lop ton k&m.

- Khéi vi tri 7; 184,64 m?; Cong trinh nha & nhan vién, bang vat liéu: véach
tdn k&m, nén gach hoa, mai lop ton k&m.

¢) Khoi Nha bép tai vi tri 5: bang vat liéu cap 4: twong xay gach, nén
gach hoa, méi lop ton k&m, cé dién tich 143,59m?.

d) Choi ngii giac tai vi tri (3): Bang vat liéu tuong xay gach cao 0,80m,
tru sat, khung sét, mai lop ton, c6 dién tich 10,72 m?;

e) Cong trinh khac (san, dwong di) tai vi tri 1: Bang két ciu bé tong xi
mang, c6 dién tich: 1.428,59 m?, gdm:

- San, dudng di: 1.067,49m?



- Cong trinh mai che dé xe, bang vat liéu: khung, cot, ko sat, mai lop ton
kém, nén xi ming, gom 02 khdi c6 dién tich: (15,5m x 7,0m) +
(11,5m x 6,0m) = 177,5 m*

- Cong trinh mai che doc 16i di xuéng nha hang, bang vat liéu: khung, cot,
kéo sit, mai lgp ton k&m, nén xi ming, co dién tich: (43,2m x 4,25m) =
183,6 m*;

f) Khéi Nha kinh tai vi tri 8: Khdi nha kinh dung chin nudi ga, két cau
vat li¢u: khung, cdt, kéo sat, vach ni long, mai lop ni 16ng, nén dat, tai vi tri g::in
c6 dién tich: (12,2m x 11,9m) = 145,18 m?;

Ngoai ra con cé cac cong trinh xay dung khong phép, khong thé hién
trong hoa d6 do v& hién trang st dung dat do Chi nhanh Vian phong ding ky
quyén sir dung dat thiét lap, gom:

- Khéi Nha kinh: Téng dién tich 02 khdi nha kinh: 241,56 m% gdm:

+ Khéi nha kinh dung tré)ng hoa: béng vat li¢u khung, cot, kéo st, vach ni
16ng, mai lop ni 16ng, nén dat. Tai vi tri gdn cong trinh s6 4, ¢6 dién tich: (21,7m
X 4,0m) = 86,8 m*;

+ Khdi nha kinh dung chan nuoi ga: béng vat liéu khung, cot, kéo sat,
vach ni 16ng, mai lop ni 10ng, nén dat, tai vi tri gan cong trinh s (8) c6 dién tich
(14,6m x 10,6m) = 154,76m?;

Tai thoi diém kiém tra cho théy chii du tu d3 tién hanh xay dung, cdi tao mo
rong cac hang muc cong trinh, bao gdm: 13 hang muc cong trinh v&i tong dién tich
xdy dung 1a 2.736,8m?” tai mot phan thira dat sb 147, 148, 165, 166, 180, 181, t&
ban db sb 3, phuong 4, thanh phd D. Hién cic cong trinh ndy di hoan thién va dua
vao su dung.

Can ctr Quyét dinh s6 704/QD-TTg ngay 12/5/2014 cua Tha tuéng Chinh
pha Phé duyét diéu chinh Quy hoach chung thanh phd B va ving phu can dén
nam 2030 va tim nhin dén ndm 2050 thi cac thira dat nay thuéc quy hoach dat
du lich hdn hop (DLHH) va dat cong vién canh quan (CVCQ); Quyét dinh sd
681/QD-UBND ngay 03 thing 04 nim 2014 cia Uy ban nhan dan tinh Ladm
Pong thi cac thira dat nay thudc quy hoach dat Tru s& khac (TSK); khong phu
hop dat ¢ dé dugc phép xay dung cong trinh nha & riéng 1é.

Hanh vi xay dung, cai tao md rong cong trinh khong cé gidy phép ma theo
quy dinh phai ¢ gidy phép quy dinh tai kKhoan 1, Diéu 89, Luat Xay dung.

Hanh vi x4y dung cong trinh khong phu hgop véi1 quy hoach xay dung
duoc duyét quy dinh tai diém a khoan 7 Piéu 15 Nghi dinh 139/2017/ND-CP
ngay 27/11/2017 cta Chinh phu quy dinh xtr phat vi pham hanh chinh trong hoat
dong dau tu xay dung; khai thac, ché bién, kinh doanh khoang san lam vét liéu
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xdy dung; quan 1y cong trinh ha ting k¥ thuat; kinh doanh bat dong san, phat
trién nha &, quan 1y sir dung nha va cong so.

Pbi véi noi dung xac dinh 6ng Nguyén Minh T 14 chua sir dung cac cong
trinh vi pham trén co s& sau:

Ngay 15/3/2016, 6ng Nguyén Minh T c¢6 gtri Pon xin x4c nhin c6 nha &
6n dinh trong d6 c6 néu: Ong Nguyén Minh T - SN: 22/5/1983 S6 CMND:
250651483, ngay 30/5/2010, cdp tai Cong an Lam Poéng, HKTT: 5 NH -
Phuong 5 — Thanh phé D, chd ¢ hién nay: 01 V - Phudong 4 — Thanh phé D,
trinh bay ndi dung nhu sau: “Nam 2006 t6i co mua mot can nha o va co vuon
ciia vo chéng ba Mai Thi P, sinh nam 1953, CMND s6 250004749 cdp ngay
16/5/2002 tai Céng an Lam Pong va chong la Trwong Van Gi, sinh nam 1944.
Hién thuong tru tai 8/4 Tran Nhat Dudt, Phuwong 5, thanh phé' D. Nha téi mua
co dién tich 80m® con dat cé dién tich dat: 1.575m?, tai thira dat s6 mot phd‘n
thira 148, 165 to bdn do sé 03, Phuong 4, thanh phé P, phia Déng gidp nha ba
Giang, phia Téy gidp dat trong, phia Nam gidp ddt tréng, phia Bdc gidp hang
rao Dinh 3 va dwoc ba Phung cung chéng la éng Gidp viét gidy to tay chuyén
nhwrong nha va ddt kem theo Quyét dinh cdp dat s6 09/0P-UB ngay 11/5/1992
cua UBND thanh phé D vé viéc giao dat dé san xuat, hoa do 16 dat, bién lai
dong thué, don xin lam nha nhé tréng nom vwon (Bdn chinh). Vay téi dé nghi
UBND phuong 4 thanh phd B xdc nhin cho téi néi dung t6i c6 nha 6, tai sé 01
V - Phirong 4 - thanh phé D nha 6, ddt & khéng cé tranh chdp vé quyén sé hiru
nha &, quyén sir dung ddt ¢ va khéng nam trong khu quy hoach da cé phirong dén
béi thwong, hé tro, tdi dinh cw ciia co' quan nha niede c6 tham quyén”.

Pén ngay 16/3/2016, UBND phudng 4 cé xac nhan trong don ndi dung
nhu sau: “Ong Nguyén Minh T hién c¢6 nha ¢ tai sé 01 V, phuwong 4 Pa Lat. Nha
6, nha dat khéng c6 tranh chdp vé QSH nha ¢ va QSD ddt 6, khéng nam trong
khu quy hoach dé c¢é phwong dn béi thuong, hé tro, tdi dinh cuw ciia co quan nha
nuée c6 tham quyén (d@é bé tic ho so xdc nhdn)”.

Can ctr ndi dung vé Ho khau thudng tri; vé ngudn goc dat ké khai; vé chu
str dung dat theo xac minh; vé quyén st dung dat va Gidy phép xdy dung nhu da
néu trén, cho thdy: 6ng Nguyén Minh T dang truc tiép quan 1y, sit dung phin
dat, nha & va dang thyc hién viéc kinh doanh Nha hang Trén DPinh P6i Tring
(Pon xin xac nhan c6 nha ¢ dat ¢ 6n dinh ngay 05/3/2016 cua 6ng Nguyén Minh
T; Bién ban lam viéc ngay 24/6/2019 ctia Uy ban nhan dan phudng 4 véi ba
Nguyén Thi L; Bién ban lam viéc ngay 25/6/2019 cua Uy ban nhan dan phuong
4 v&iba Mai Thi P; ba Nguyén Thi Diém M, dai dién ho kinh doanh 14 chau rudt
6ng T). Tur d6 xac dinh chu thé vi pham vé linh vuc trat tu xdy dung 1a ong
Nguyén Minh T.



Chu str dung dat 12 6ng Nguyén Minh T khong phéi hop lam viéc véi
doan cong tac, Uy ban nhan din phuong 4 ciing khong du co so xac dinh thoi
diém vi pham hanh chinh d6i v&i 6ng Nguyén Minh T.

Can ctr quy dinh tai khoan 2, Diéu 5 Nghi dinh sé 139/2017/ND-CP ngay
27/11/2017 cua Chinh phu quy dinh thoi hi€u xtr phat vi pham hanh chinh:
“Thoi hiéu xtr phat vi pham hanh chinh trong hoat dong dau tu xay dung; khai
thac, ché bién, kinh doanh khoang san 1am vat liéu xay dung; quan 1y cong trinh
ha tﬁng k¥ thuét; kinh doanh bat dong san, phat trién nha &, quan ly st dung nha
va cong so 1a 02 nim”. Cong trinh c6 thoi diém thi cong va dua vao sir dung dén
nay di qua 02 nim, do d6 khong ban hanh Quyét dinh xir phat vi pham hanh
chinh.

Cin co quy dinh tai diém d khoan 11, Piéu 15 Nghi dinh s
139/2017/ND-CP ngay 27/11/2017 cua Chinh phu, budc thdo d& cong trinh,
phan cong trinh vi pham dbi v&i hanh vi quy dinh tai khoan 7 diéu nay.

- Ngay 26/7/2019, Uy ban nhan dan Phuong 4 1ap bién ban vi pham hanh
chinh va nging thi cong xay dung cong trinh vi pham trat ty xay dung s
213/BB-VPHC.

- Ngay 26/7/2019, Uy ban nhin dan Phuong 4 c6 To trinh s6 130/ TTr-
UBND vé viéc dé xuat ban hanh quyét dinh 4p dung bién phap khic phuc hau
qua trong hoat dong xay dung ddi véi 6ng Nguyén Minh T, chu dau tu xay dung
cong trinh tai mot phan thira dat 147, 148, 165, 166, 180, 181, td ban dd sb 3,
hém S, Phuong 4, thanh phé .

Xét To trinh s6 2942/TTr-QLDT ngay 29/7/2019 ctia Phong Quan 1y do
thi Pa Lat vé viéc dé xuit ban hanh Quyét dinh 4p dung bién phap khic phuc
hau qua ddi v6i 6ng Nguyén Minh T tai mot phin thira s6 147, 148, 165, 166,
180, 181, t& ban dd sé 3, Phuong 4, thanh phé D, ngay 06/8/2019 UBND TP b
ban hanh Quyét dinh s6 3249/QD-KPHQ vé viéc ap dung bién phap khic phuc
hau qua do vi pham hanh chinh gy ra ddi v&i 6ng (ba) Nguyén Minh T, budc
thao do cong trinh vi pham trat tu xay dung d6 thi mot phﬁn thira sb 147, 148,
165, 166, 180, 181, to ban dd sb 3, phuong 4, thanh phd D.

Viéc UBND TP P ban hanh Quyét dinh s6 3249/QD-KPHQ ngay
06/8/2019 vé viéc ap dung bién phap khic phuc hdu qua 13 dam bao ding trinh
tu, thu tuc va ding quy dinh cua phap luét.

Do vy, d6i vdi viéc 6ng Nguyén Minh T yéu cAu Toa 4n huy Quyét dinh
s6 3249/QD-KPHQ ngay 06/8/2019 vé viéc ap dung bién phap khic phuc hiu
qua 1a khong c6 co s& xem xét giai quyét, dé nghi Toa an xem xét giai quyét vu
an theo ding quy dinh cua phép luat.



Ngudi co quyén lgi, nghia vu lién quan 12 bd Nguyén Thi Diém M, ba
Ngb Thi Thanh H va ba Nguyén Thi K ving mit va cling khong giri van ban
trinh bay ¥ kién cho Toa 4n.

Tai Bdn dn hanh chinh so tham s6 06/2020/HC-ST ngay 05 thdng 6 niam
2020 ciia Toa dn nhan dan tinh Lam Pong da quyét dinh:

Bac don khai kién ctiia 6ng Nguyén Minh T dé nghi Toa an:

+ Huy Quyét dinh s6 3249/QP-KPHQ ngay 06-8-2019 ctia Chu tich Uy ban
nhan dan thanh phd P vé viéc 4p dung bién phap khic phuc hau qua ddi véi 6ng
Nguyén Minh T.

+ Huy Quyét dinh 111/QD-DCKPHQ ngay 07-01-2020 cua Chu tich Uy
ban nhan dan thanh phé P.

Ngoai ra, ban 4an so thAm con quyét dinh vé an phi, chi phi t6 tung va
quyén khang cdo theo quy dinh ctia phap luét.

Ngay 08/6/2020, ngudi khdi kién la 6ng Nguyén Minh T khang céo toan
bo ban an so tham.

Tai phién toa phiic thdm:

Nguoi khai kién 1a 6ng Nguyén Minh T (c6 6ng Bui Viét A dai dién theo
Uy quyén) van khéng céo yéu cau Tda an cdp phuc tham sira ban an so tham,
chap nhan toan bd yéu cau khoi kién cta 6ng Nguyén Minh T do Toa an cép so
thaim d4 vi pham thu tyc t6 tung va 4p dung phap luat khong ding. Cu thé:

- V& tb tung: Toa an cap so tham khong dua diy du ngudi tham gia td tung:
ba Ma Thi Phuong Giang, ba Nguyén Thi Ch (chu dat dung tén trén gidy ching
nhan quyén st dung dat), 6ng Nguyén Ptrc H (ngudi nhan chuyén nhuong lai
mot phan dat va cong trinh trén dat tai thira 148, 165). Trong bién ban vi pham
hanh chinh ngay 26/7/2019 c¢6 dau hiéu tay x6a, chinh sira; c6 sy khac nhau giita
bién ban vi pham hanh chinh do cac bén cung cip nhung khong duoc Toda an
cap so tham lam rd: Bién ban vi pham hanh chinh do nguoi bi kién cung cap c6
chit ky cua nhimg ngudi chiung kién & ting trang, vién dan chi tiét Nghi dinh
139/2017/NB-CP ngay 27/11/2017 nhung trong bién ban 6ng T nhan duogc lai
khéng c6 nhitng ndi dung trén. Ong T da yéu cau triéu tdp 02 nguoi lam ching
la 6ng Poan Danh L1 va 6ng Bui Sy D, 1a nhitng nguoi da ky tén trong bién ban
vi pham hanh chinh dé l1am rd nhirg mau thuin trén nhung Toa 4n cap so thaim
khong chip nhan 1a khong khach quan. Thanh phan tién hanh xem xét thim dinh
tai chd khong co sy tham gia cta dai dién Uy ban nhan dan Phuong 4 (Chu tich
hoac Pho chu tich), va dai dién Cong an Phuong 4 1a khong dung quy dinh.

- V& ndi dung: Quyét dinh 3249/QD-KPHQ ngay 26/7/2019 vé viéc ap
dung bién phap khic phuc hiu qua nhung cin ct Diéu 86, 87 Luat Xu 1y vi
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pham hanh chinh quy dinh vé cudng ché thi hanh quyét dinh xt phat vi pham
hanh chinh 1a khong dung. Trong 13 khdi cong trinh vi pham c6 nhiing khdi
cong trinh khong thudc quyén str dung hay s& hitu cta dng T ma do ba Nguyén
Thi Ch xay dung nim 1991 ¢6 gidy phép xay dung hop phap. Trén mot phan
thira 147, 148 da c6 nha do ba Mai Thi P xay dung tr ndm 1990. Toan bd khoi
cong trinh nay 1a cua ba K dimg tén gidy chimg nhan quyén st dung dat nhung
1ap bién ban va ra quyét dinh ap dung bién phap khic phuc hiu qua d6i voi dng
T Ia khong dung d6i tugng. Quyét dinh 3249/QD-KPHQ ghi nhan cac thira dat
tai t0 ban do sé 4 1a khong dung thyuc té, duoc dinh chinh bang Quyét dinh
111/Qb-BCKPHQ ngay 07/01/2020 thé hién cac thira dat tai to ban do sb 3
nhung Quyét dinh 111/QD-DCKPHQ ngay 07/01/2020 cin cit Piéu 6a Nghi
dinh 81/2013/ND-CP trong khi Nghi dinh 81/2013/ND-CP khong c6 quy dinh
nao 1 Picu 6a.

Ngudi bao vé quyén va lgi ich hop phap cia ngudi khoi kién — Luat su
Nguyén Quang V phat biéu y kién cho rang bién ban vi pham hanh chinh xac
dinh khong co khoi cong trinh vi pham tai thra 180 nhung Chu tich UBND TP
b ban hanh Quyét dinh 3249/QD-KPHQ lai c6 cong trinh vi pham tai thira 180
1a khong dung. Ong T khéng dugc tong dat ban chinh Bién ban vi pham hanh
chinh s6 213/BB-VPHC ngay 26/7/2019, ngudi bi kién ciing khong c6 bién ban
giao nhan ban chinh cho 6ng T, ndi dung bién ban ban chinh va ban 6ng T nhan
duoc (bat lyc 05 va 74) 1a khong gidng nhau, c¢6 dau hiéu chinh sira. Uy ban
nhan dan Phuong 4 cin cr vao goolge maps dé 1ap bién ban, ngudn ching ct
nay chua dugc gidi trinh theo Piéu 81 Luat tb tung hanh chinh. Do do, dé nghi
Tda an cap phuc thim stra 4n so thdm, chip nhan yéu cau khdi kién cua 6ng T.

Nguoi bi kién 12 Cha tich UBND TP B, tinh Lam Pong (c6 6ng Vé Ngoc T1
dai dién theo Gy quyén) xin ving mit.

Pai dién Vién kiém sdat nhdn dan cci'p cao tai Thanh phé Ho6 Chi Minh
phat biéu quan diém:

Vé t6 tung, Tham phan va Hoi dong xét xtr da thyc hién dung quy dinh
ctia phap luat T tung hanh chinh. Cac duong sy thuc hién quyén, nghia vu theo
ding quy dinh phap luat.

V& noi dung, Quyét dinh 3249/QD-KPHQ ngay 06/8/2019 ciia Chu tich
UBND TP D vé 4p dung bién phap khic phuc hau qua va Quyét dinh 111/QD-
DCKPHQ ngay 07/01/2020 ctia Chu tich UBND TP D vé viéc dinh chinh Quyét
dinh s6 3249/QD-KPHQ ngay 06/8/2019 1a dung quy dinh phap luat. Tai phién
tda phuc thim, ngudi khai kién 13 ong Nguyén Minh T khang cdo nhung khong
cung cip dugc chimg cir chimg minh nén dé nghi Hoi ddng xét xtr bac khang
c4o cta ong Nguyén Minh T, giit nguyén ban an hanh chinh so tham.



NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu c6 trong hd so vu an duoc thim tra tai
phi€n toa va can cr vao két qua tranh tung tai phién toa, y kién phat bi€u cua
Vién kiém sat, Hoi déng x¢&t xr nhan dinh:

[1] Toa an triéu tap hop 1¢ 1an tht hai, nguoi bi kién 1a Cha tich UBND TP
P, tinh Lam Pdng (c6 dng V5 Ngoc T1 dai dién theo iy quyén) cd van ban xin xét
Xt ving mit; nhirng ngudi c6 quyén loi, nghia vu lién quan 13 ba Nguyén Thi
Diém M, Ngo6 Thi Thanh H va Nguyén Thi K vang mat. Cin ctr Diéu 225 Luat t6
tung hanh chinh, Toa &n tién hanh xét x{r vu 4n vang mit nhitng duong su nay.

[2] Xét khang cao ctia nguoi khoi kién
[2.1] Vé d6i tuong khoi kién, thoi hidu khai kién, tham quyén giai quyét:
Tda an cip so tham d3 xac dinh dung quy dinh phap lut.

[2.2] V& trinh tu, thi tuc, tham quyén ban hanh quyét dinh

Thuc hién Vin ban sb 3432/UBND-XD ngay 06/6/2019 ctia Uy ban nhin
dan tinh Lam Ddng vé viéc kiém tra va kip thoi xt 1y nghiém hanh vi vi pham
(néu co) tai khu vuc di tich lich st - danh lam D6i Tring, Phudng 4, thanh phd
D, ngay 18/6/2019, Chu tich UBND TP P ban hanh Quyét dinh s 2545/QDb-
UBND vé viéc thanh lap Poan kiém tra lién nganh dé tién hanh kiém tra viéc
chap hanh cic quy dinh cta phdp luit vé kinh doanh, trit ty xdy dung, méi
truong, an toan vé sinh thuc phdm, quan 1y bao vé rimg va cac van dé khac ¢o
li€n quan ddi v6i Nha hang Trén Pinh Poi Trang, dia chi tai s6 01 V, Phuong 4,
thanh phé D, tinh LAm Pong.

Ngay 20/6/2019, Poan kiém tra truc tiép kiém tra hién truong, tién hanh
do dac va lap Bién ban kiém tra. Qua do dac thuc té, hién trang cong trinh, hang
muc cong trinh tai Nha hang Trén Pinh Ddi Tring ctia Poan kiém tra; cin ctr
hoa d6 do v& hién trang sir dung dat ngay 24/6/2019 ctia Chi nhanh Vin phong
dang ky dat dai thanh phd D, thé hién:

Tai thoi diém kiém tra cho thdy chii dau tu da tién hanh xdy dung, cai tao
mé rong cac hang muc cong trinh, bao gdm 13 hang muc véi tong dién tich xay
dung 14 2.736,8m?” tai mot phan thira dit sé 147, 148, 165, 166, 180, 181, to ban
d6 s6 3, Phudng 4, thanh phd D. Hién cac cong trinh nay da hoan thién va dua
vao su dung.

Can ctr Quyét dinh s6 704/QD-TTg ngay 12/5/2014 cua Tha tuéng Chinh
pha Phé duyét diéu chinh Quy hoach chung thanh phd B va ving phu can dén
nam 2030 va tim nhin dén ndm 2050 thi cac thira dat nay thudc quy hoach dat
du lich hdn hop (DLHH) va dat cong vién canh quan (CVCQ); Quyét dinh sb
681/QD-UBND ngay 03 thang 04 nim 2014 cta Uy ban nhan dan tinh LaAm
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Pong thi cac thira dat ndy thudc quy hoach dat Tru sé khac (TSK); khong phu
hop dat ¢ dé dugc phép xay dung cong trinh nha & riéng 1é.

Do chil dau tu da c6 hanh vi xdy dung, cai tao md rong cong trinh khong
c6 gidy phép ma theo quy dinh phai c6 gidy phép quy dinh tai khoan 1 Diéu 89
Luat Xay dung; Hanh vi xay dung cong trinh khong phu hop véi quy hoach xay
dung dugc duyét quy dinh tai diém a khoan 7 Piéu 15 Nghi dinh sb
139/2017/ND-CP ngay 27/11/2017 cia Chinh phu quy dinh xir phat vi pham
hanh chinh trong hoat dong dau tu xay dung; khai thac, ché bién, kinh doanh
khoang san lam vat liéu xay dung; quan 1y cong trinh ha tang k¥ thuat; kinh
doanh bat dong san, phat trién nha &, quan 1y st dung nha va cong sé. Do do,
ngay 26/7/2019, Uy ban nhan dan Phudng 4, thianh phé B 1ap bién ban vi pham
hanh chinh va ngimg thi cong xay dung cong trinh vi pham trt ty xay dyung sd
213/BB-VPHC.

Theo diém a khoan 1 Piéu 6 Luat Xt 1y vi pham hanh chinh, vi pham
hanh chinh vé xay dung c6 thoi hiéu xir phat 13 02 nim ké tir thoi diém chim
dat hanh vi vi pham. Do khéng xac dinh duoc thdi diém chu dau tu thuc hién
hanh vi vi pham hanh chinh nén Chu tich UBND TP P ban hanh Quyét dinh s6
3249/QD-KPHQ ngay 06/8/2019 vé 4ap dung bién phap khic phuc hiu qua va
Quyét dinh sé 111/QP-DCKPHQ ngay 07/01/2020 vé viéc dinh chinh Quyét
dinh s6 3249/QP-KPHQ ngay 06/8/2019 1a dung trinh ty, tham quyén theo quy
dinh tai khoan 2 Diéu 38, diém ¢ khoan 1, khoan 2 Diéu 65 Luat Xt 1y vi pham
hanh chinh.

[2.3] V& viéc xac dinh dbi trong 4p dung cta cac quyét dinh

[2.3.1] 13 khdi cdng trinh xay dung khong cé gidy phép cta co quan co
tham quyén, khéng phi hop véi quy hoach st dung dat tai khu vec Nha hang
Trén Dinh D6i Trang theo hd so dia chinh thé hién thuoc mot phan thira dat sb
147, 148, 165, 166, 180, 181 t& ban d6 s6 03 Phuaong 4, thanh phé P.

[2.3.2] Theo s6 muyc ké luu trit tai Uy ban nhan dan Phuong 4, thanh phé
P thé hién thira 147 do ba Mai Thi P ding ky ké khai nhung nguoi str dung thuc
té 1a ba Nguyén Thi H1 (BL s6 151). Thura s6 148, 165 do ba M4 Thi Xuan G ké
khai dang ky. Thtra s6 180, 181 khdng c6 ai ké khai, dang ky.

[2.3.3] Tai Vin ban sd 553/UBND ngay 03/6/2020, Uy ban nhan dan
Phuong 4, thanh phd P xac dinh:

- Thira 147, 148, 165 do ba Mai Thi P dang ky ké khai, duoc giao dat dé
san xuAt nong nghi¢p. Nam 1990 ba P xay dung trai dé vat tu, nim 2000 thi cai
tao thanh nha &. Nam 2016 thi chuyén nhuong cho ba Nguyén Thi K (me dng
;
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- Thira 166 do ba Nguyén Thi Ch ding ky ké khai, dugc giao dat dé san
xuit nong nghiép. Nam 1991 ba Ch duoc cap gidy phép xdy dung nha ¢. Nam
2016 ba Ch chuyén nhugng toan bd nha, dat cho ba K;

- Thura 181 do 6ng Phan Q dang ky trude 15/10/1993, nam 2005 6ng Q
sang nhuong cho ba Nguyén Thi L, nim 2006 ba L xay dung nha ¢. Nam 2016
ba L chuyén nhuong toan bd nha dat cho ba K.

[2.3.4] Két qua xac minh tai Cong an Phuong 4, thanh phd B (BL s6 149-
150) thé hién cac dia chi 27K S; s6 01 dudng V va té 12, Phuong 4, thanh phé b
déu thuoc khu vuc Nha hang Trén Binh Doi Tring do ba Nguyén Thi Diém M
(chau dng Nguyén Minh T) va ba Nguyén Thi K (me 6ng T) ding ky kinh doanh
theo cac Gidy chung nhan ding ky kinh doanh sé 42027108A ngay 09/11/2016
va s6 42033862A ngay 24/7/2019.

[2.3.5] Nhu vay, dng Nguyén Minh T khong phai 1a ngudi ding tén Giay
chtrng nhan dang ky kinh doanh ctia Nha hang Trén Binh Doi Trang. Bong thoi,
6ng T ciing khong phai la chu sir dung cua tat ca cac thira dat duoc liét ké c6 13
khéi cong trinh xay dung khéng cé giay phép néu trén.

[2.3.6] Ban an ctia Toa an cip so thAm nhan dinh: Trén thuc té thi viéc
quan ly kinh doanh Nha hang Trén Dinh P6i Trang 1a do 6ng Nguyén Minh T
cung vo la ba Ngb Thi Thanh H thuc hién; Qua xac minh tai Céng an Phuong 4,
thanh phd B thé hién 6ng Nguyén Minh T 13 nguoi ding ky ho khau thuong tra
tai dia chi s6 01 duong V, Phuong 4, thanh phé B; Bién ban xac minh ngay
12/02/2020 tai Pién luc Pa Lat va Cong van tra 16i sé6 181/CV-CTN ngay
03/6/2020 cua Cong ty co phan cip thoat nudc tinh Lam Pdng thé hién dng
Nguyén Minh T 1a nguoi Ky hop déng st dung dién va nudc tai s6 01 duong V,
Phuong 4, thanh phé B; Bién ban xac minh ngay 03/01/2020 (BL sé 150) T
truong to dan phd 12, Phuong 4 xac dinh: “Khodng nam 2015, ba K (me 6ng T)
c6 mua 01 cdn nha va dat cuia ba Mai Thi P tai Té 12, Phuong 4, thanh phs P
(nay la khuén vién Nha hang trén dinh doi trang). Sau dé, ong T coi néi, mé
réng xung quanh khu viee nha dé xay dung cong trinh trén dat va phuc vu viéc
kinh doanh nha hang dn uéng. QUA trinh éng T md réng, cdi tao 1a cd. Tuy
nhién, vé gidy to phap 1y thi té trieong khdng nam dwoc. Trong suét thoi gian dé
dén nay thi 6ng T van quan Iy, sir dung Nha hang”; Tai budi xem xét tham dinh
tai chd 6ng T c6 mat (nhung khong ky bién ban) truc tiép chi din va xac dinh
dung 13 khdi cong trinh dugc ghi trong Quyét dinh s6 3249/QD-KPHQ ngay
06/8/2019 cua Chu tich UBND TP B; Diéu d6 chirng to 6ng T 13 ngudi truc tiép
quan ly, st dung cac khéi cong trinh nay thi méi nim rd dugc nhu vay.

Diém d khoan 1 Diéu 3 Luat Xir Iy vi pham hanh chinh quy dinh: “Nguwoi
c6 tham quyén xir phat c6 trach nhiém chirng minh vi pham hanh chinh”, Diéu
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59 Luat Xt 1y vi pham hanh chinh quy dinh: “Khi xem xét ra quyét dinh xir phat
vi pham hanh chinh, trong trieong hop can thiét nguoi cé tham quyén xir phat c6
trach nhiém xdc minh cdc tinh tiét ciia vu viéc vi pham hanh chinh: Co hay
khong vi pham hanh chinh; Ca nhan, 16 chirc thue hién hanh vi vi pham hanh
chinh...”. Chi tich UBND TP D cin cr vao muc [2.3.6] cho rang 6ng T dang
truc tiép sir dung cong trinh dé xac dinh 6ng T 14 nguoi c6 hanh vi vi pham 13
chua du can ctr. Nhu phan tich tai muc [2.3.5], céc tai liéu, chirng cr ma Toa &n
cap so tham sir dung dé giai quyét vu &n néu trén déu khdng phai 1a co so dé xéac
dinh viéc 6ng Nguy&n Minh T ¢6 hanh vi t6 chic xay dung va la chu si dyung
cuia cac khéi cong trinh xay dung khdng phép.

[2.3.7] Do d6, ban an cua Toa an cap so tham xac dinh Quyét dinh sd
3249/QD-KPHQ ngay 06/8/2019 budc dng Nguyén Minh T ap dung bién phéap
khic phuc hau qua 1a chua di co so vitng chac. Can phai xac minh 1am rd 6ng T
quan 1y sir dung cac cong trinh trén voi tu cach 1a chu s¢ hitu, hay quan ly, su
dung thay cho nguoi khdc mdi co cin ctr giai quyét vu an.

[2.4] Ngoai ra, ban 4n ctia Toa an cip so thAm cidn cit vao Pon xin xéac
nhan cd nha ¢, dat & 6n dinh caa 6ng Nguyén Minh T thé hién noi dung: “Nam
2006, t6i ¢6 mua cdn nha & va c¢é vieon cua Vo chong ba Mai Thi P, sinh ndam
1953, CMND 250004749 cdp ngay 16/05/2002 tai céng an Ldm Bong va chéong
|a Truwong Van Gi, sinh ndm 1944. Hién thuwong tr( tai 8/4 Tran Nhdt Dudt,
Phurong 5, thanh phd D. Nha toi mua cé dién tich 80m? con dat c6 dién tich:
1.575m? tai thira ddt sé 148, 165, to ban dé sé 03, Phuong 4, thanh phé D... va
dwoc ba Phung clng dng Gidp viét gidy to tay chuyén nhwong nha va dat kém
theo Quyét dinh cdp ddt s6 09/0P-UB ngay 11-5-1992 ciia UBND TP P Vé viéc
giao ddt dé san xuat, hoa do 16 dat, bién lai dong thué, don xin lam nha nhé
trong nom vuon”.

Theo noi dung Pon xin xac nhan néu trén, 6ng Nguyén Minh T chi thira
nhan viéc 6ng c6 mua cua v chong ba Mai Thi P va dng Truong Van Gi dién
tich 1.575m? dét tai cac thura s6 148, 165, to ban d6 s6 03, Phuong 4, thanh phd
b, phu hop véi ndi dung thira nhan cia 6ng T tai Bién ban lam viéc ngay
05/9/2019 (BL 24): “trong so 13 cbng trinh néu trong Quyét dinh 3249/0P-
KPHQ ¢6 01 phan trude day t6i nhan chuyén nhwong cia ba Mai Thi P”. Trong
khi @6, 13 khdi cdng trinh xay dung khdng c6 gidy phép duoc xay dung trén
téng dién tich dat 1a 2.736,8m? thuoc mot phan cac thira dit sé 147, 148, 165,
166, 180, 181 td ban d6 s6 03, Phuong 4, thanh phd . Nhu vay, d6i véi cac
khéi cong trinh xay dung vi pham thugc cac thira dat con lai khong dugc 6ng T
thira nhan nhung chua dugc Tda an cip so tham xac minh 1am rd chu dau tu, sir
dung.
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[2.5] H6 so vu 4n thé hién, trong 13 cdng trinh vi pham, c6 mot sd cong
trinh d4 dugc xay dung trude khi ba K nhan chuyén nhuong. Toa an cdp so tham
chua thu thap chiing ctr lam r6 cong trinh nao da dugc cai tao, stra chira tir cong
trinh cii; viée xay dung cong trinh cii (néu c6) ¢ gidy phép clia co quan c6 thim
quyén hay khong; thoi diém x4y dung cong trinh cii va cai tao thanh cong trinh
hién nay; cOng trinh nao dugc xay dung mdi va do ai xay dung, quan ly, st dung
|4 thu thap ching cr chua day du.

[2.6] Bién ban vi pham hanh chinh s6 213/BB-VPHC ngay 26/7/2019 la
can cit dé Chu tich UBND TP P ban hanh Quyét dinh 3249/QD-KPHQ. Tuy
nhién, hd so vu an thé hién c6 su khac biét gilta Bién ban do cac bén cung cép
nhu sau: Bién ban vi pham hanh chinh do 6ng T cung cap (BL 03-05) chi c6 chir
ky ctia 6ng Poan Danh L, 6ng Bui S§ P & trang cudi, phan “Quy dinh tai...”
ghi: “Nghi dinh sé 139/2017/NP-CP ngay 27/11/2017 ciia Chinh Phii”, trang
cubi ctia bién ban c6 ghi: “Bién ban ldp xong hoi 14 gio 30 phiit ngdy 26 thing 7
nam 2019, gém 02 to duoc lap thanh 02 ban co noi dung va gia tri nhu nhau”;
Bién ban vi pham hanh chinh duoc sao luc sb6 08 ngay 19/11/2019 tai UBND TP
P (BL 72-74) thé hién c6 chit ky cta ong L, 6ng P & tat ca cac trang, phan “Quy
dinh tai...” ghi: “Nghi dinh s6 139/2017/ND-CP ngay 27/11/2017 ciia Chinh
Phu (diém b, khodn 5, Diéu 15 va khodn 2, Diéu 5)”, trang cudi cua bién ban
c6 ghi: “Bién ban Idp xong hoi 14 gio 30 phiit ngay 26 thang 7 nam 2019, gom
03 to duoc ldp thanh 02 ban co noi dung va gia tri nhu nhau” va cé diu hiéu téy
x0a (BL 73). Ban an ctia Toa an cap so tham chwa 1am 1 vi sao ¢ sy khac biét
nay dé lam cin cr giai quyét vu an 14 thiéu sot.

Mit khac, tai Bién ban vi pham hanh chinh s6 213/BB-VPHC ngay
26/7/2019 xac dinh “Tai thoi diém kiém tra, chi dau tw da tién hanh xdy dung,
cdi tao mo rong gom 13 khéi cong trinh xdy dwng khéng c6 gidy phép xdy dwng
tai cdc thira dat 1P147, 148, 165, 166, 1P181, TBD 03, Phuong 4, Thanh phé
D...”. Nhu vay, theo Bién ban néu trén, khong c6 cong trinh vi pham dugc xay
dung trén thira dat s 180, to ban dd sé 03. Tuy nhién, Quyét dinh 3249/QD-
KPHQ lai budc 6ng T thao d& cong trinh vi pham tai mot phﬁn thira dat sé 180
la khéng phu hop. Ban an cta Toa 4n cap so tham ciing chua xem xét, lam rd
van dé nay.

[2.7] Ngoai ra, hd so vu an ciing nhu cac tai liéu do nguoi khdi kién cung
cap tai phién toa phtic thim 1a Quyét dinh s6 09/QD-UB ngay 11/5/1992 cta Uy
ban nhan dan thanh phd B vé viéc giao dat cho ba Mai Thi P, don xin lam nha &
trdng nom vuon ngay 10/12/1990 (c6 xac nhan cia Uy ban nhan dan Phuong 4
ngay 11/12/1990) thé hién, ngudn gbc dat c6 cong trinh vi pham trude ddy do ba
Nguyén Thi Chinh, Mai Thi P, Ma Thi Xuan G, Nguyén Thi L (ba Loan nhan
chuyén nhuong tir 6ng Phan Q) sir dung, xdy dung nha. Tai bién ban xac minh
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ngay 07/11/2019 thé hién cac thira dat c6 cong trinh vi pham khong co ai lam
thl tuc dang ky cdp gidy chirmg nhan quyén sir dung dat. Nhu vdy, cac thira dat
nay van do nhitng chi str dung dét trudc day ding ky, dung tén ké khai. Hon
nita, tai vin ban sd 553/UBND c6 ndi dung néu tai muc [2.3.3] c6 sy mau thuan
nhu sau: theo ¥ kién cua t6 dan phé xac dinh nguoi nhan chuyén nhuong thira s6
1p147, 148, 165 va thira 181 1a ba Nguyén Thi K trong khi theo khai nhan ctia
ba Mai Thi P va ba Nguyén Thi L (chu st dung céc thira dit néu trén) xac dinh
ba P, ba L chuyén nhuong cac thira dat nay cho 6ng T. Mau thudn nay chua
duoc ban an cua Toa an cép so tham lam ro. Ngoai ra, Ong T khai nhan, phén dat
va cong trinh tai thira 148, 165 hién do ong Nguyén Puc H nhan chuyén
nhugng, sir dung. Do d6, dé c6 co so lam sang to cac van dé néu trén, qua d6 xir
ly dung chu thé xay dung, quan 1y, sir dung cic cong trinh vi pham ndy, can phai
thu thap ching ctr dua ba Mai Thi P, 6ng Phan Q, ba Nguyén Thi Ch, ba M3 Thi
Xuan G, ba Nguyén Thi L va 6ng Nguyén Dirc H vao tham gia t6 tung.

[3] TUr nhitng phén tich trén, Hoi ddng xét xir phiic tham xét thy viéc thu
thap chung ctr cia Toa an cép so thim chua duoc thuc hién dﬁy du ma Toa an
cap phuc tham khong thé khac phuc duge, can phai 1am rd nhitng van dé néu tai
cac muc [2.3.7], [2.4], [2.5], [2.6] va [2.7] m&i c6 da can cr vitng chac dé giai
quyét vu an, dam bao quyén va lgi ich hop phép cta duong su nén hiy Ban an
hanh chinh so tham va chuyén ho so vu an cho Toa 4n cdp so tham giai quyét lai
vu 4n theo thil tuc so tham theo ding quy dinh phap luat.

[4] V& &n phi va chi phi té tung: Do Ban an hanh chinh so thAm néu trén
bi huy nén ngudi khang céo 1a 6ng Nguyén Minh T khong phai chiu an phi hanh
chinh phuc tham. Nghia vu chiu 4n phi so tham va chi phi t6 tung cua cac duong
su s€ dugc xac dinh khi giai quyét lai vu 4n theo thu tuc so tham.

Vi cac 1€ trén,

QUYET PINH:

Can ctr khoan 3 Diéu 241 Luat t6 tung hanh chinh nam 2015; Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban thudng va Qudc hoi, quy
dinh vé murc thu, mién, giam, thu, ndp quan ly va sir dung an phi 1é phi Toa an.

Tuyén xu:

- Hay Ban 4n hanh chinh so tham sé 06/2020/HC-ST ngay 05/6/2020 cua
Toa an nhan dan tinh Lam Pong; chuyén hd so vu an cho Tda an nhan dan tinh
Lam Pong giai quyét lai vu an theo thi tuc so tham theo dung quy dinh phap
luat.

- V& 4n phi hanh chinh so tham va chi phi td tung s& dugc xem xét giai
quyét khi vu an duoc giai quyét lai theo tha tuc so tham.
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An phi hanh chinh phic tham: Ong Nguyén Minh T khong phai chiu.
Hoan tra cho 6ng Nguyén Minh T sé tién 300.000 (Ba trim nghin) dong tam ting
an phi hanh chinh phuc tham da ndp theo Bién lai thu s6 0003001 ngay
23/6/2020 ctia Cuc thi hanh an dan sy tinh Lam Pong.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- Toa an nhan dan toi cao (1); A AN _ 7 r .

- VKSND cép cao tai TP Ho Chi Minh(1); THAM PHAN - CHU TQA PHIEN TOA
- Toa &4n nhan dan tinh LAm Ddong(1);

- VKSND tinh Lam Pong (1);

- Cuc THADS tinh Lam Déng (1); (Pa ky va dong diu)

- Céac duong su (5);

- Luu hd so (1), VP (3), 14b (An PPC).

Phan Nhut Binh
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