TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHIi MINH Déc lap - Tw do - Hanh phuc

Bén 4n s6: 973/2020/HNGD-PT
Ngay 29-9-2020
V/Vv tranh chép ly hén

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm gom c6:

Tham phén - Chii toa phién toa:  Ong Tran Thanh Minh

Cdc Tham phdn: - Ba Quach Thanh Binh;

- Ong Phan Trinh Minh Puc.

- Thu ky phién toa: Ba L& Nguyén Thanh Thuy — Thu ky Toa 4n nhan dan
thanh pho HO Chi Minh.

- Dai di¢n Vién Kiém st nhan dén thanh pho Ho Chi Minh tham gia
phién toa: Ong Nguyén Van Hoang - Kiém sat vién.

Trong cac ngay tur ngay 24 dén ngay 29 thang 09 nam 2020, tai try s¢ Toa
an nhan dan thanh phd H6 Chi Minh xét xir phiic tham cong khai vu an thy 1y s6
86/2020/TLPT-HNGD ngay 20 thang 7 nam 2020 vé tranh chap ly hon.

Do Ban 4n dan sy so thim sé 136/2020/HNGD-ST ngay 27 thang 4 nim
2020 cua Toa an nhan dan Quan 10 bi khang cao.

Theo Quyét dinh dwa vy 4n ra xét xur phic tham s6 4311/2020/QD-PT
ngay 19 thang 8 nam 2020 va Quyét dinh hodn phién toa phic tham so
10059/2020/QD-PT ngay 09 thang 09 ndm 2020 gitra cac duong su:

1. Nguyén don:,CA)n‘g Lé Tran Qudc D; cu tri tai: S A, duong B, Phuong
C, Quan D, Thénh ph@ Ho6 Chi Minh; dia chi lién hé: S6 M, duong N, phuong Q,
quan P, Thanh pho HO Chi Minh (cé mat).

Nguoi bao vé quyén va loi ich hop phap ctia nguyén don:

- Ong Pham Vin T, Luat su Van phong luét su P, thuc Doan luat su thénh
pho Ho6 Chi Minh, dia chi: S6 M, duong N, phuong Q, quan P, Thanh pho Ho
Chi Minh (c6 mat);



- Ba Truong Thi H, Luat su Van phong luat su H, thudc Doan luét su t‘hénh
pho H6 Chi Minh, dia chi: S6 R, duong S, phuong T, Quan U, Thanh phé H6 Chi
Minh (c6 mit).

2. Bi don: Ba Lé Thi Kim H; cu tra tai: S6 A, dwong B, Phuong C, Quan
D, Thanh phé H6 Chi Minh (c6 mét).

Nguoi bao vé quyén va loi ich hop phép cua bi don: Ong Lé Quang V,
Luat su Cong ty Luél‘g Trach nhiém hiru han C, thudéc Poan luat su th%lnh pho HO
Chi Minh, dia chi: S0 V, duong X, phuong Y, Quan E, Thanh ph6 H6 Chi Minh
(cO mat).

3. Nguoi c6 quyén loi, nghia vu lién quan:

- Cong ty CP Xay dung Thuong mai Dich vu P. Nguoi dai dién theo phap
luat: Ong Nguyén Van P, dia chi: S6 G, duong H, Phuong Q, Quan P, Thanh pho
Ho6 Chi Minh (vang mat).

- Cong ty TNHH Xay dung Thuong mai Dich vu N. Nguoi dai dién theo
phap luat: Ong Lé Tran Qudc D, dia chi: S6 A, duong B, Phuong C, Quan D,
Thanh ph6 H6 Chi Minh (c6 mat).

- Cong ty TNHH MTV May Mac — Xay Dyng V. Nguoi dai dién theo phap
lua:[: Ong Lé Tran Quéc D, dia chi: SO A, duong B, Phuong C, Quan D, Thanh
pho HO6 Chi Minh (c6 mat).

4. Nguoi khang cdo: Nguyén don — 6ng Lé Tran Qudc D va bi don — ba Lé
Thi Kim H.

NOI DUNG VU AN:

Theo Bon xin ly hon dé ngay 15/9/2013 va 10i khai ciia nguyén don — 6ng
Lé Tran Quoc D thi:

Ong va ba Lé Thi Kim H c6 quen biét va chung sdng v6i nhau tir nim
2007. Pén nim 2009 thi Ong va ba Lé Thi Kim H ding ky két hén tai Uy ban
nhan dan phuong H, Quan I, Thanh phé H6 Chi Minh, theo Gidy chimg nhan két
hon s6 0199 ngay 14 thang 12 nam 2009. Pén nim 2010, v chong thuong xuyén
phét sinh mau thuan do bat dong vé quan diém séng, khong cung nhau giai quyét
dugc. Nam 2013, Ong 1am don xin ly hon nhung Toa 4n nhan dan quan 10 xir
béac yéu cau nén Ong khang céo 1&n Toa an nhan dan thanh phé H6 Chi Minh, sau
d6, Ong rat don khai kién, rat yéu cau khang cao nén Toa an nhén dén thanh phd
H6 Chi Minh dinh chi, huy ban an so tham ctia Toa an nhan dan quan 10. Ong va
ba Lé Thi Kim H da song riéng tir ndm 2011, doc lap vé kinh té, vé cudc song.
Do tinh cam khong con nén Ong khoi kién yéu cau Toa an giai quyét cho Ong
duogc ly hon véi ba Lé Thi Kim H.

Vé con chung: Ong va ba Lé Thi Kim H khéng cé con chung.

‘ V& tai san riéng: Can nha Sé A, dudng B, Phuong C, Quan D, Thanh phd
HO Chi Minh 1a tai riéng cta 6ng c0 trudc hon nhan. Do 6ng mua ciia 6ng Hoang
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Ngoc D va ba Tran Thi P, phong cong chimg S chung thyc hop ddéng mua ban
nha ngay 11/9/2006. Ong xin gidy phép xay dung vao ngiy 14/8/2009 nén yéu
cau Toa cong nhan 14 tai san riéng cua ong.

V& tai san chung:

- Can nha s6 K Puodng B, Phuong C, Quan D, Thanh phé H6 Chi Minh:
Tién mua dién tich dat cta cin nha s6 K Puong B, Phuong C, Quan D, Thanh
phd H6 Chi Minh do tién cua ba H, mua vao nam 2009 gia 1.900.000.000 dong
(MOt ty chin trdm triéu dong). Nam 2009 dng D tu bo tién xay dung dé cho cong
ty TNHH MTV XD May mic V hoat dong, s tién xay dung 14 1.500.000.000
ddng (Mot ty ndm trdm triéu dong). Nam 2011 Cong ty V diang ky giai thé nén
khong st dung mit bang thué nay nita. Nay ong dé nghi ba H hoan tra cho ong
1.500.000.000 dong tién xay dung nha. Nam 2012 6ng cung ba H gop
300.000.000 dong dé sira can nha s6 K duong B thanh phong tro cho thué nhung
ba H str dung nha cho dén nay, nén 6ng yéu cau ba H hoan tra cho dng % s tién
sira nha 1a 150.000.000 dong.

- Ngay 10/11/2009, Ong dai dién Cong ty V ky hop ddng thué nha voi ba
H, gid thué 2.000.000 dong/thang, thoi han 60 thang. Pén thang 4 nam 2011,
Cong ty V giai thé (C6 bao cho ba H biét). Nay 6ng dong ¥ tra tién thué nha 12
thang v&i so tién 1a 24.000.000 dong cho ba H.

- P6i véi chiée xe Innova bién s6 51A-122.78, Ong thong nhét gia tri 1a
400.000.000 dong, Ong yéu ciu s& hiru xe va dong y hoan lai cho ba H
200.000.000 dong.

- Ong khong ddng ¥ yéu cau cua ba H bude Ong tra sb tién 1.000.000.0000
ddng, vi day 1a tién 1am an chung cua hai vo chdng, cling nhu éng di timg dua
tién cho ba H tai Trung Qudc hai 1an twong dwong khoan 1.000.000.000 dong dé
ba H mua hang vé kinh doanh chung khi hai bén chua c6 mau thuan. Ong yéu cau
ba H tra 1.000.000.000 dong ma Ong da dua cho ba H, ba H thira nhan chi c6
nhan 800.000.000 dong nhung ba H trinh bay da tra no ngan hang cho Ong la
khong c6 co so nén Ong khéng dong y. Nay Ong yéu cau ba H tra lai
800.000.000 dong cho Ong.

- Ong yéu cau ba H tra 300.000.000 dong no tién hang cua Cong ty V do
Ong dai dién theo phéap luat, ba H chi thira nhan no 126.000.000 déng nén yéu
cau ba H tra sb tién 126.000.000 ddng mua hang thanh pham cho 6ng.

Vé no chung: Khdng co.

Vu :ém da dugc Toa &n nhan dan quan 10 thu 1y theo Thong bao vé viéc thu
1y vu an s6 590/TB-TLVA-TA ngay 04/11/2014.
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Ngay 10/12/2014, ba L& Thi Kim H d& ndp don yéu cau bd sung vé viéc
tranh chap tai san chung, Toa an nhan dan quan 10 thy Iy theo Thong bao vé viéc
thu 1y vu an (bd sung) s6 590.1/TB-TLVA-TA ngay 23/12/2014.

Theo don yéu ciu bd sung vé viéc tranh chip tai san chung ngay
10/12/2014 va 16i khai cua bi don — ba Lé Thi Kim H thi:

Bavaong Lé Tran Quéc D quen biét nhau tir ndm 2005, hai bén d3 vé séng
chung tai nha s6 S duong T, Phuong L, quan D. Nam 2006 ba phat hién dng D ¢6
vo & Pa Ning. Pén thang 7/2006 thi 6ng D ly hon vo va chinh thirc song chung
véi Ba, dén nam 2009 thi Ba va ong D méi dang ky két hon. Trong thoi gian
chung song hai bén phat sinh méu thuan do cach sdng khong hop, hién nay manh
ai niy sdng nén Ba dong y ly hon voi 6ng D.

Ba thong nhat véi 101 trinh bay cta 6ng D vé con chung va no chung.
V& tai san chung:

Ba khéng ddng y trinh bay cua 6ng D vé viéc yéu cau cong nhan cin nha
S6 A, duong B, Phuong C, Quan D, Thanh phé H6 Chi Minh 14 tai san riéng cua
Ong do Ong c6 trude hdn nhan. Ly do: Tuy 6ng D diing tén trong Hop dong mua
ban nha & duoc cong chimg tai Vian phong cong ching S, sé coéng ching:
0031877, quyén sd 03 TP/CC-SCC/HPGD ngay 11/9/2006 nhung Ba la nguoi
dua tién dé mua nha (tuong duong 90% cong stc dong gop), ong D chi ¢6 cong
trong viéc xay dung nha (twong duong 10% cong suc dong gop). Khi hai bén
dang trong ldc tinh cam tét dep, Ba ban viéc budn ban, nén doéng y dua t1en dé
6ng D thuc hién cé4c thu tuc mua ban nha va éng D hta sau khi 1am xong gidy to
nha s& chuyén sang tén cho Ba. Nhung ciing chinh vi 6ng D khong thuc hién sang
tén cho Ba nén d& gop thém mau thuan 1am tinh cam hai bén ran nat. Trong qué
trinh mua nha, Ba tra tién cho vo chong chu nha cii 13 Hoang Ngoc D va Tran Thi
P thanh 4 dot nhu sau:

- Ngay 28/8/2006 ba tra truc tiép cho 10 luong vang SJC;
- Ngay 11/9/2006 ba tryc tiép tra 50 lwong vang SJC, cha nha mai giao
giay to nha d@é di lam cong chung;
- Ngay 30/10/2006 ba tryc tiép tra tra 20 lwong vang SJC;
- Ngay 17/11/2006 tra hét 30 luong vang SJC con lai;

- Ngay 17/11/2006 vo chong ong Hoang Ngoc D va ba Tran Thi P ban giao
nha, 6ng D viét Bién ban ban giao nha cho Ba ky truc tiép vao phan bén nguoi
mua.

Déi véi can nha sé6 K Puong B, Phuong C, Quan D, Thanh phé H6 Chi
Minh: Ba mua bang tién riéng do vay ngan hang Sacombank va ACB. Sau khi
cdng chiing xong hop ddng mua ban nha voi ba Huynh Thi B, ba xin giay phép
xay dung vao ngay 14/8/2009. Gia mua dat 1a 1.900.000.000 ddng, chi phi xay



dung 1a 970.000.0000 dong. Ong D chi ¢6 cbng quan ly, gidm sét trong viéc thi
cdng xay dung can nha nay. Ngay 10/11/2009, Coéng ty V do 6ng D dai dién ky
hop ddng thué nha véi ba, gia thué 1a 2.000.000 dong/thang, thoi gian thué 60
thang ké tir ngay 01/10/2009. S6 tién sta chita nha thanh 8 phong tro
300.000.000 dong 1a tién cua Ba, 6ng D khdng c6 d¢ong gop nén ba khong dong y
hoan tra cho Ong 150.000.000 dong.

Yéu cau Cong ty V tra tién thué nha 2.000.000 dong/thang, thoi gian hai
nam la 24.000.000 dong.

Pdi vai chiéc xe Innova bién s6 51A-122.78: Ba dong ¥ gi tri chiéc xe la
400.000.000 dong, giao cho 6ng D s¢ hitu xe, dong ¥ Ong thanh toan cho ba
200.000.000 dong.

Ba yéu cau dng D tra lai Ba sé tién 1.140.000.0000 ddng. Ly do: Vao thang
9/2010 6ng D con ng cac khoan vay cua ACB khong co kha nang chi tra, ong D
d& nho Ba thé chap can nha sé6 S duong T, Phuong L, quan D dé vay
1.000.000.000 d6ng cua ngan hang Agribank chi nhanh Chg Lén cho 6ng D
muon dé tra ng ngan hang ACB, 13i suat 14%/nam. Sau khi ngan hang Agribank
giai ngan 1.000.000.000 dong, Ba da chuyén vao tai khoan éng D theo 1y nhiém
chi vao ngay 17/9/2010. Cling ngay, 6ng D rdt tién tai ACB chi nhanh Sai Gon dé
tra cac khoan vay dao han cua ong D. Ba yéu cau 6ng D tra so tién gbc va 1ai
trong 01 nam 1a 1.140.000.000 dong.

Ba xac dinh 6ng D c6 giri s6 tién khoang 800.000.000 d¢6ng dé nhd Ba mua
hang tai Trung Quéc vé kinh doanh 1a 300.000.000 dong va tra cac khoan no cua
Ong tai ngan hang tong cong 557.721.933 dong (theo céc ching ct 1a ay nhién
chi tir s6 1 dén s6 42), do d6, Ba khong chap nhan yéu cau tra 800.000.000 dong
cta ong D.

Ong D yéu cau ba tra sé tién 300.000.000 ddng mua hang thanh pham cua
cong ty 6ng. Ba thira nhan chi ng 126.000.000 dong, nhung giita Ba va 6ng D
thoa thuan can trir sé tién ndy vao khoan tién 1ai 140.0000.000 d6ng ma Ba vay
cua Agribank dé 6ng D tra no cho ACB.

Tai Ban an hon nhan va gia dinh so thér’n s6 136/2020/HNGPB-ST 27 thang
4 ndm 2020 cua Toa an nhan dan quan 10 quyét dinh:

“1. Chap nhan mot phan yéu cau cia 6ng Lé Tran Qudc D

- V& quan hé hoén nhan: Ong Lé Tran Qudc D duogc ly hdn véi ba Lé Thi
Kim H.

- V& con chung: Khdng c6
- V& no chung: Khong c6

- V@& tai san:



1/ Céng nhan can nha S6 A, duong B, Phu’O'ng C, Quan D, Thanh phé Hb
Chi Minh 1 tai san chung cua dng Lé Tran Quéc D va ba Lé Thi Kim H.

Ba Lé Thi Kim H hudng 50% gia tri cin nha S6 A, duong B, Phuong C,
Quan D, Thanh phé H6 Chi Minh. Giao dng D duoc quyén hop thirc hda quyén
s& hiru ddi voi can nha nay va co trach nhiém thanh toan sé tién 50% gia tri nha
va dit cho ba Lé Thi Kim H tai thoi diém thi hanh an.

Ong D duoc nhan s6 tien xay dung va stra chira trong can nha s6 K Puong
B, Phuong C, Quén D, Thanh pho Ho Chi Minh twong duong 30% gia tri xay
dung nha tai thoi diém thi hanh an.

2/ Cong nhan quyen sir dung dat, tai san gan lien vai dat tai dia chi s K
Puong B, Phuong C, Quan D, Thanh pho Ho Chi Minh la tai san riéng ctaa ba Lé
Thi Kim H.

Ba Lé Thi Kim H c6 trach nhiém thanh toan lai 30% gia tri xay dung nha
cho 6ng D tai thoi diém thi hanh an.

3/ Ong D s hitu xe Innova bién s6 51A — 12278 do 6ng D diing tén, dng D
c6 trach nhiém thanh toan 200.000.000 (Hai tram tri¢u) dong cho ba H.

4/ Ghi nhan viéc ba Lé Thi Kim H ddng y thanh toan cho ong Lé Tran
Quoc D so tien mua hang 126.000.000 (Mot tram hai muoi sau triéu) dong.

2. Chap nhan mot phan yéu cau phan t6 cia ba Lé Thi Kim H:

- Ghi nhan 6ng D‘dai dién cong ty TNHH MTV XD May méc V ty nguyén
tra cho ba H 12 thang tien thué nha la 24.000.000 (Hai mwoi bon triéu) dong.

- Khéng chap nhan yéu cau ba H doi éng D tra ng cho ba 1.000.000.000
(Mot ty) dong.

Thi hanh viéc thaph toén‘ké tur khi ban an co hiéu luc thi hanh, tai co quan
thi hanh an dan sy cé tham quyeén.

Ké tir ngay c6 don yéu cau thi hanh an cua nguoi dugc thi hanh an cho dén
khi thi hanh xong tat ca cac khoan tién trén, hang thang bén phai thi hanh an con
phai chiu khoan tién 1ai caa s tién con phai thi hanh &n, theo muc 13i suat quy
dinh tai Diéu 357, khoan 2 Piéu 468 cua Bo luat dan sy 2015, tuong tng voi thoi
gian chua thi hanh an.

2/ V& &n phi:

Ong Lé Tran Qudc D phai chiu &n phi 1a 80.317.400 déng. Nhung duoc
can tror vao s6 tién tam ung d& dong lan luot 12 21.000.000 dong theo bién lai thu
tién s6 AA/2011/04159 ngay 03/01/2014; 17.520.000 dong theo bién lai thu tién
s6 AA/2019/0014468 ngay 07/4/2020 caa Chi Cuc thi hanh an dan sy Quan 10.
Ong Lé Tran Qubc D phai dong thém 41.797.400 d¢ong (Bon muoi mét triéu, bay
trim chin muoi bay ngan, bon tram dong).



Ba Lé Thi Kim H phai chiu &n phi 1a 153.395.204 d¢6ng. Nhung duoc can
trir vao sb tién tam ng da déng lan luot 12 56.250.000 dong theo bién lai thu tién
sé6 AA/2012/08223 ngay 10/12/2014; 3.000.000 dong theo bién lai thu tién sb
AE/2014/0000092 ngay 28/6/2016; cua Chi Cuc thi hanh an dan sy Quan 10. Ba
H phai d6ng thém 94.145.204 dong (Chin muoi bdn triéu, mot trim bén muoi
lam ngan, hai tram Ié bén dong).”

Ngoai ra, Ban 4n hén nhan va gia dinh so thdm con quyét dinh vé quyén
yéu cau thi hanh an va khang cdo cua cac duong su.

Ngay 04/5/2020, bi don — ba Lé Thi Kim H khang c40 mdt phan ban an so
tham, ndi dung khang cdo: Ba yéu ciu cong nhan cin nha tai dia chi S6 A, duong
B, Phuong C, Quan D, Thanh phd H6 Chi Minh 13 tai san chung ctia Ba va ong
Lé Tran Qudc D, trong d6, phan dong gop cua Ba 12 90% trj gia nha dat, yéu cau
giao nha cho Ba s¢ hitu, st dung va thanh toan cho 6ng D 10% tri gia nha dat;
yéu cAu cong nhan cin nha tai dia chi sé6 K Puong B, Phuong C, Quéan D, Thanh
phé H6 Chi Minh 14 tai san riéng ctia Ba, bac toan b yéu cau doi tién xay du’ng
ciia Ong D d6i v6i cin nha nay; budc 6ng D phai thanh toan cho Ba sb tién
1.140.000.000 dong tién ng gbe va tién 14i d4 tra cho ngan hang Agribank.

Ngay 07/5/2020, nguyén don — 0ng Lé Tran Quéc D khang cao mot phan
ban 4n so tham, ndi dung khang céo: Ong yéu cau cong nhan cin nha tai dia chi
S6 A, duong B, Phuong C, Quan D, Thanh phd Ho Chi Minh la tai san riéng cua
Ong, do Ong tao lap trudc hon nhan; yéu cau ba H thanh toan lai s tién
1.500.000.000 ddng chi phi xay dung cin nha tai dia chi sé K Puong B, Phuong
C, Quan D, Thanh phd H6 Chi Minh.

Tai phién toa phtic thim:

Nguoi bao vé quyén va loi ich hop phap ctia nguyén don — ba Truong Thi
H trinh bay: Nguyén don khong khang cdo ban an so thim vé hén nhan, con
chung: Khdng co, chi khang céo vé phan chia tai san cu thé 1a dbi véi cac cin nha
s6 A va s6 K, duong B, Phuong C, Quan D. Ong D yéu cau céng nhén cin nha
S6 A, duong B, Phuong C, Quan D 1a tai san riéng ctia 6ng D (ba H khang cao
yéu cau chia cho Ba 90%, 6ng D 10%, xin nhan nha); yéu cau ba H tra so tién
Ong d3 bo ra dé xdy dung nha sé6 K, duong B, Phuong C, Quan D la
1.500.000.000 d; yéu cau tra so tién (ba H khong dong ¥ tra cho 6ng D s6 tién 1/3
gia tri xay dung nhu BAST tuyén) va dé nghi xem xét cong stic dong gop cua
Ong trong so tién ba H da tra ng cho cac khoan vay dé thanh toan tién mua nha s6
K, duong B, Phuong C, Quan D vi qua trinh tra cadc khodn vay nay trong thoi ky
hon nhan ctaa 6ng D, ba H.

Vé can nha S6 A, dudng B, Phuong C, Quan D: Pé nghi cong nhan cin
nha nay 14 tai san riéng ciia 6ng D vi cin clr c4c hop dong mua ban tay ngay
28/8/2006, Hop. d6ng mua ban c6 cong chimg ngay 11/9/2006 va tat ca nhing tai
liéu lién quan déu do 6ng D dung tén ngay ca Gidy ban giao tién, nha cting ghi rd
bén béan 1a Hoang Ngoc D, ba Tran Thi P va bén mua 1a 6ng Lé Tran Qudc D con



chit ky ctia bén mua thi 6ng D khai 13 chi ¢c6 Ong ky con ba H tu ky thém vao sau
nay. Ba H trinh bay ba va 6ng D chung séng tir nim 2005 1a khong thudc cac
truong hop quy dinh tai Thong tu lién tich s6 01/2001/TTLT-TANDTC-
VKSNDTC-BTP ngay 03/01/2001, Nghi quyét s6 35/2000/QH10 ngay 9/6/2000
nhung Ban 4n so tham d 4p dung cac van ban néu trén 1a khéng phu hop. Ong D
va ba H dang ky két hon ngay 14/12/2009 nén can ci Piéu 131 Luat Hon nhan va
Gia dinh nam 2014 thi Luat dugc ap dung la Luat Hon nhan va Gia dinh nam
2000. Can cir Piéu 11 Luat Hon nhan va Gia dinh nam 2000 thi viéc két hon phai
duoc dang ky, nam, nit chung séng voi nhau nhu vo chong ma khong dang ky két
hon thi khong dugce cong nhan 1a hdn nhan hop phap nén thoi gian chung séng
trude khi két hon nhu ba H trinh bay 1a khong duge cong nhan. Dong thoi, ba H
cling khai 12 dng D ly hon vo cii tir 2008 nén du hai ngudi c6 chung sdng tir trudc
thi cling khong duoc cong nhan 1a vo chong. Giao dich dién ra trudc khi hai bén
két hon nén theo Luat Hon nhan va Gia dinh nam 2000 thi cin nha nay |2 tai san
riéng cta 6ng D tao 1ap trudc thoi ky hon nhan. Cac ly do ba H dua ra dé chtng
minh cin nha nay 1a tai san cua ba H 1a khong dung, cu thé: Ba cho rang Ba la
nguoi bo tién ra mua nha nhung Ba chi ching minh duoc minh c6 ngudn tién,
khong chirng minh duoc 6ng D co nhén tién ctia Ba dé mua cin nha nay hay viéc
ong D dung tén gilm Ba trén cac gidy t& mua nha; Ba H cho rang ong D c6 &m
muu chiém doat tai san ctia Ba nhung Toa khong xtr theo 4m muu, néu ching
minh duoc thi do6 1a mét vu an hinh sy khac khong lién quan dén vu 4n nay. BaH
cling thira nhan sau khi phat hién 6ng D chua ly hon véi vo cii, Ba da cham dut
viéc chung song cho dén thang 12/2009 méi dang ky két hon nén khong thé xéac
dinh c@n nha nay la tai san chung trong thoi ky hon nhan gitta 6ng D va ba H ma
do 6ng D tu tao 1ap, ba H khong chirng minh dugc su dong gop cua minh.,

Vé can nha s6 K, duong B, Phuong C, Quan D: Can nha nay mac du dugc
tao 1ap trong thdi ky hon nhan nhung 6ng D xac nhan tién mua nha do 1a cua ba
H, khi x4y dung chinh 6ng D 1a ngudi dtng ra lo tit ca cac mat, ng D cung cép
du’oc cac tai li¢u chirng minh cac khoan chi phi xay dung (tra cong tho, vat tu ...)
tong cong 1a 1.500.000.000 d. Ban an so tham cho rang dng D khai tién xay du‘ng
la 1.500.000.000 d nhung ba H chi thira nhén 970.000.000 d nén xac dinh tién
xay dung 14 970.000.0000 d& va chia cho 6ng D tién cong stc dong gop la 1/3 gia
tri xay dung la khong phu hop nhung Hop dong thi cong, Hop dong thanh 1y,
Hop dong vat tu, Hoa don déu dung tén 6ng D nén chuyén 6ng D trinh bay minh
b6 tién ra xdy dung nha 1a c6 co sé. Do d6, dé nghi Hoi déng xét xir chap nhan
yéu cau ctia 6ng D dbi voi khoan tién nay.

Vé viéc ba H yéu cau 6ng D tra cho ba s tién Ba da tra ng thay 6ng D 1a
1.140.000.000 & theo Phiéu tiy nhiém chi ngay 17/9/2010. Ong D va ba H ding
ky két hon tr nam 2009 nén day la giao dich giita vg chong trong thoi ky hon

nhan, tién tra no ciing 1a ctia chung v chong nén Ban 4n so tham c6 nhan dinh
hop 1y, khang cao cua ba H 1a khong co co so.

Nguoi bao v¢ quyén va loi ich hop phép cua nguyén don — 6ng Pham Vin
T trinh bay: BPong ¥ véi y kién cua ba Truong Thi H nhung b6 sung thém céc nd
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dung: Ba H trinh bay Ba chung sdng véi 6ng D tir 2005 dén 2006 thi phat hién
6ng D chua ly hén véi vo cit nén Ba khong sdng chung véi dng D nita va yéu cau
6ng D lam thi tuc ly hon, dén thang 12/2009, thi hai ngudi méi dang ky hét hon.
Thoi diém mua cin nha sd A, dudng B, Phuong C, Quan D 1 thang 9/2006. Ban
an so tham cho rang 6ng D, ba H chung sdng nhu vo chdng va ap dung Piém a,
Khoan 2, Thong tu lién tich s6 01/2001/TTLT-TANDTC-VKSNDTC-BTP ngay
03/01/2001 14 hoan toan sai vi theo Khoan 3 Théng tu lién tich s
01/2001L/TTLT-TANDTC-VKSNDTC-BTP ngay 03/01/2001 thi sau nam 2001,
phap luat cAm nam, nit chung song nhu vo chong ma khong dang ky két hon. DU
thue té, ba H va 6ng D ¢ chung séng tir ndm 2006 thi ciing khong ap dung dugc
cac quy dinh néu trén ma phai ap dung quy dinh tai san dugc giai quyét theo
nguyén tic tai san riéng cua ai thi van ‘thude quyén sé hitu cta ngudi do, tai san
chung chia theo théa thuan céc bén, néu khong thoa thuan dugc thi yéu cau Toa
an giai quyét. Can ctr tat ca cac chung ctr thi 6ng D 1a nguoi bo tién, tham gia
giao dich, ba H khong ching minh dugc viéc ba ¢ bo tién cing 6ng D mua cin
nha ndy. DPbi véi cin nha s6 K, dudng B, Phuong C, Quan D: Pé nghi xem xét lai
phan déng gop cua 6ng D, sau khi ba H vay 1.900.000.000 & dé mua nha thi quéa
trinh tra no 13 trong thoi ky hon nhan. Trong qua trinh té tung & cdp so tham, ong
D da nhiéu lén yéu cau chia tai san chung la can nha nay va tai phién toa so tham,
t6i cO yéu cau tam nglng phién toa dé nguyén don b6 sung y&u cau nhung khdng
duoc xem xét, chap nhan 1am anh hudng quyén loi cua 6ng D. Can ctr Diéu 293
B luat T tung dan sy, thi Hoi dong xét xtr phiic tham c6 quyén xem xét lai phan
clia ban 4n so tham, quyét dinh ctia Toa an cap so tham c6 khang cao, khang nghi
hodc c6 lién quan dén viéc xem xét ndi dung khang cdo, khang nghi nén dé nghi
Hoi dong xét xir xem xét yéu cau khang cao bo sung nay cua ong D. Viéc ky hop
dong thi cong, thanh toan cac khoan chi la do D thyc hién, ba H chi ding ra xin
gidy phép xay dung va hoan cong dé lam gidy to. Ba H khong chting minh duoc
minh bo khoan tién nao dé xay dung nhung Ban an so tham chi chap nhan mot
phan cong sirc dong gop cua 6ng D. Do d6, dé nghi Toa &n cong nhan cin nha S6
A, duong B, Phuong C, Quan D |a tai san riéng cua D; can nha s6 K, duong B,
Phuong C, Quén D la cua ba H nhung ba H phai tra lai tién x4y dung nha cho D
1a 1.500.000.000 d. Ddi voi yéu cau tra tién vay 1.140.000.000 @ caa ba H: Thoi
diém nay ong D va ba H da song chung, viéc mua ban, vay muon la dé gitip cho
cudc sdng chung, ciia chdng céng vo nén dé nghi bac yéu cau cua ba H.

_ Nguyén don - 6ng Lé Tran Qudc D ddng ¥ véi ¥ kién clia cac ngudi bao vé
quyén va lgi ich hop phap cua nguyén don — ba Truong Thi H, 6ng Pham Van T.

Ngudi bao vé quyén va loi ich hop phap cua bi don - 6ng L& Quang V trinh
bay: Ba H khang c&o yéu cau xac dinh cin nha s6 A, duong B, Phuong C, Quén
D 1a tai san chung nhung Ba déng gép 90%, dng D déng gop 10% nén yéu cau
giao nha cho Ba, Ba thanh toan lai cho 6ng D 10% gi4 tri nha; khong dong v tra
cho dng D cong strc dong gop doi véi can nha s6 K, duong B, Phuong C, Quan D
va yéu cau 6ng D tra cho Ba tién ng gbc va 1ai ba da tra thay cho 6ng D Ia
1.140.000.000 d. Ngudi bao vé quyén va loi ich hop phap cta nguyén don cho



rang ba H va dng D ding ky két hon tir thang 12/2009, thoi gian chung sdng
trudc do 1a khong hop phép. Theo Luat Hon nhan va Gia dinh nam 2000 thi tur
thoi diém dang ky két hon, duoc cong nhan 1a hon nhan hop phap. Tuy nhién,
trong quan hé hon nhan cé nhitng truong hop mac du khong dugce cong nhan 1a
vo chong nhung c6 lién quan dén tai san, con cai va co béng chuing chuing minh
tai san duogc tao 1ap khi chung sdng thi van co lién quan dén quan h¢ hon nhan.
Trong vu an nay, co bang chirng chirng minh ba H va 6ng D song chung tor ndm
2005 la thu ctia dng D viét cho ba H khi di cong tac nén phat sinh viéc tao 13p tai
san 1a trong thoi gian chung song Ba H da cung cip céc tai liéu, ching minh
nguon tién, thu nhap ciia Ba dé xac dinh ngudn gdc tai san tranh chip nén khang
cdo cua dng D khong cd can cir, cu thé:

Ngay tir dau, ong D d3 c6 ¥ dinh dtng tén tai san khong phai ciia minh —
cin nhan s6 S duong T, Phuong L, quan D do ba H va ngudi chong trude tao 1ap
tr nam 1996, sau khi ly hon thi dugc giao lai cho ba H. Pay Ia tai san riéng cua
ba H ¢o trude khi két hon véi 6ng D nhung khi 1am hop thitc héa nha nay, ong D
lai tu dién tén cia minh vao dé ra tén chung cia vo chong Ong va ba H. Ba H
khang dinh Ba khong bao gio dong y cho 6ng D 1am viéc nay.

Ong D khai mua cin nha S6 A, duong B, Phuong C, Quan D tir ngudn tién
vay Ngén hang ACB nam 2000, tién tich liy trong qua tinh kinh doanh may mac
1a khong dung véi thuc t& ngudn thu nhap; Hop dong mua ban nha véi gié la 110
luong vang méc du do dng D dtng tén mua nhung tat ca qué trinh thanh toan ba
H 1a nguoi giao tién trong 4 ky va dic biét, khi giao nha ngay 07/11/2006 do ba
H ky tén 1a nguoi nhan nha, con 6ng D dung tén 1a do ba H dé cho dng D ding
tén trudc sau ndy madi sang tén. Viéc xdy dung nha theo cac nhat ky cong trinh do
ba H luu gitr thi tong tat ca cac khoan chi tam 720.000.000 d, ba H duogc giir so
chinh vi ba H 1 ngudi chi tién. Néu nha khong lién quan dén ba H thi tét ca ho so
ban chinh phai do Ong D gitr, nhung ba H lai c6 va ké khai cac khoan rat 1 rang.
Lo1 khai cua ong D vé ngudn goc cin nha S6 A, duong B, Phuong C, Quan D
mau thuln voi tit ca tai liéu, chung cir khach quan do ba H cung cap. Ba H khai
6ng D trudc khi chung séng v6i Ba khong co tai san 16n, trong khi ba H ching
minh duoc minh c¢6 von tich ltiy kinh doanh trong 24 nam nén c6 can ct ching
minh ba H 1a nguoi bo vén ra mua nha. Nha 13 bt dong san, phai dugc dang ky
nhung cin nha ndy chua hoan cong, chua ding ky, chua dugc cip gidy chu’ng
nhan nén theo phap luat, can nha chua duoc dung tén ctua 6ng D, chua duoc Xac
dinh 1a tai san riéng ctia 6ng D ma cén ¢t cac tai liéu thi ¢6 co s¢ chirng minh 1a
tai san chung cua 6ng D, ba H. Ba H va cac con di song tai nha sd A, dudng B,
Phuong C, Quan D tir rat 1au nén Ba ¢ yéu cau duoc nhan nha sé A, duong B,
Phuong C, Quén D, thanh todn cho 6ng D 10% gia tri nha 1a c6 can cu.

Péi voi cin nha so K, duong B, Phuong C, Quan D: Khoéng phai do ong D
b6 tién ra xay nén yéu cdu tra tién xdy dung 1.500.00.000 d cua Ong la khéng c6
can ctr. Ong D cho rang ong bo tién ra xay véi tu cach Cong ty V nhung bay gio
cong ty da giai thé, Ong lai d0i véi tu cach cac nhan la khong phu hop. Trong qua
trinh so tham, 6ng D xac dinh 1a khdng yéu cau chia tai san chung d6i voi cin
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nha ndy, cho ring c6 déng gbp xay dung 1.500.000.000 & nhung ting cho ba H
nhung sau khi c6 Luat su tham gia bao vé quyén loi, dng D lai yéu cau chia tai
san chung 13 cin nha nay. Ong D thira nhan nha cip 4 ban dau va dat la do ba H
mua. Ong D cho rang Cong ty V (do dng sé hiru) bo tién ra xay dung nha tai SO
A, duong B, Phuong C, Quan D tir 03 ngudn tién: Khé udc nhan no tai Ngan
hang ACB ngay 09/9/2009 véi sb tién 500.000.000 d&, nhung muc dich vay lai 1a
bd sung von kinh doanh, tai phién toa so tham, dng D xé4c dinh khong st dung
toan b sd tién nay dé mua nha; tir tién Ong ban nha ¢ Pa Nang voi gia
860.000.000 & c6 Hop déng cong chung ngay 02/5/2010 1a sau khi nha da mua,
xay nha xong; tir khoan thau chi vay ngan hang ngay 12/01/2010 la 150.000.000
d nhung ndi dung thau chi ghi la phuc vu doi song nén khong thé chimg minh
ong D dung cac khoan tién nay dé xdy dyng nha. Cac 15i khai, ching ctr ong D

cung cap khong phu hop vdi cac tai liéu, chirng ¢t do ba H cung cap chirmg minh:
Ba H mua can nha nay voi gia 1.900.000.000 ¢ va thanh toan thanh 03 dot thé
hién & cac khoan vay ngan hang, ba 1a dan kinh doanh nén khi c¢6 nhu cau mua
nha thi di vay 1a rat d& hiéu, khong phai do ba khong c6 tién va Ba ciing di tra no
xong. Giay phép xay dung, hd so hoan cong, thdng bao ndp 1¢ phi trudc ba thé
hién toan bd viéc mua ban, xay dung nha da xong trudc khi 6ng D, ba H dang ky
két hon. Doanh s6 kinh doanh ctia Cong ty V rat thap ké tir khi thanh 1ap cho dén
khi giai thé doanh sb theo hoa don chi 224.000.000 d thi khéng thé c6 khoan tién
dé dau tu xay nha. Theo nhat ky cong trinh ban chinh do ba H luu giit thi tong s6
tlen xdy dyng la khoan 970.000.000d. Nhu vay, toan b trinh bay cua ong D Cho
rang Ong bo so tién 1.500.000.000 & dé xay nha nay 1a khong co can cur. Cac gidy
to xay dung do 0ng D dung tén vi ba H giao viéc giam sat xay dung cho 6ng D,
6ng D muén st dung cac hoa don trong viéc xdy dung nha nay dé khau trir cho
cong ty; Cong ty V c6 ky Hop dong thué nha ngay 10/11/2009, thoi diém nay,
nha gén nhu da xay xong thi khong thé cho rang Cong ty V thué dat dé xay nha.
Ong D thira nhan nha cap 4 ban dau va dat do ba H mua, khong chimg minh dugc
Ong di bo tién xay dung, Gidy chimg nhan dimg tén mot minh ba H ngay tir khi
mua cho dén khi cip nhat bién dong va thoi diém hoan cong 14 trude khi 6ng D,
ba H dang ky két hon nén cin nha nay 14 tai san riéng cua ba H.

Dbi v6i yéu cau ciia ba H, yéu cau ong D tra sé tién no 1a 1.140.000.000 d
1a ¢6 can ctr vi thang 9/2010 dng D ng ngan hang khong c6 kha néng tra, ba H da
tra gium 6ng 1.000.000.000 d, 1ai xuat 14%/ nam. Ba H chi tién cho 6ng D bang
cac Phiéu uy nhiém chi va c6 goi dién cho 6ng D, 6ng D xac nhan st dung tlen
nay dé thanh toan ng. Tai phién toa so tham, ong D xac dinh vo chong doc lap vé
tai chinh, ng cua ai thi nguoi néy tra nén day la khoan vay ma ba H cho 6ng D
vay. Ong D cho rang da tra bang s tién 800.000.000 & & Trung Quéc, 1a khdng
dung vi s tién 800. 000.000 d ba H nhan ctua 6ng D ¢ Trung Quédc di duge ba sir
dung dé thanh toan tién hang cho 6ng D tai Trung Qudc 1a 300.000.000 d,
500.000.000 d con lai da c6 ban ké rat rd rang nén khong lién quan dén khoan no
1.000.000.000 d, 1ai 140.000.000 @ ma ba H da tra gium 6ng D nhung ban an sop
tham cho rang 02 khoan nay 1a giao dich ciia vo chong trong thdi ky hon nhan
nén khong tinh 1a khong thoa dan. Tai phién toa phiic tham, 6ng D thira nhan day
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1a khoan ng chung cua vg chong thi it nhat 6ng D phai chiu 50% ng va tra cho ba
H s tién da thanh todn thay cho Ong la 570.000.000 d.

Tai cap phiic tham, 6ng D yéu cu Xem xét cong stic ctia Ong trong s tién
ba H di tra ng vay dé mau nha sé K, dudng B, Phuong C, Quan D vi 1a cua
chdng cong vo nhung trude dau hau nhu khong dé cap dén, bay gid yéu cau la
khong ¢ cin ctr dé xem xét.

Do d6, dé nghi Hoi dong xét xtr khong chap nhan khang céo cia 6ng D,
chép nhan khang cao ctua ba H, stra mot ph?m ban 4n so tham: Cong nhan nha s6
A, duong B, Phuong C, Quéan D Ia tai san chung cta vo chong nhung ba H c6
dong gop 90%, 6ng D dong gop 10% va giao cho ba H so hiru, quan 1y nha, thanh
toan lai 10% theo gid dinh gi4; cong nhan nha s6 K, duong B, Phuong C, Quan D
1a tai san riéng cta ba H; budc 6ng D phai thanh toan no gbc va 13i cho ba H Ia
1.140.000.000 d.

Bi don — ba Lé Thi Kim H trinh bay: Pong y véi ¥ kién cta ngudi bao vé
quyén va loi ich hop phap cua bi don —6ng Lé Quang V. Ba b6 sung thém: Trong
qua trinh xay nha so K, duong B, Phuong C, Quan D, 6ng D gitp Ba theo doi
tién do6 thi cong dé dung céc hoa don xay dung cho cong ty cia 6ng D. Ong D
ham doa ngudi di ban nha S6 A, duong B, Phuong C, Quan D khong duge dén
toa lam ching cho Ba la ngudi giao tién mua nha. Ba va ong D da song chung tir
nam 2005 dén nim 2009 moi dang ky két hon vi nam 2006, Ba phat hién Ong D
chua Iy hon vo cii, Ba yeu cau 6ng D vé giai quyét cho rd rang mdi tiép tuc
chung séng. Sau khi c6 quyét dinh ly hén cua ong D v6i vo cli, Ba moi yéu cau
6ng D di dang ky két hon nhung dng D khéng dong y. Bén nam 2009, 6ng D méi
dong v dang ky két hon vi 6ng D co su tinh toan 1a vira hoan cong nha sb K,
duong B, Phuong C, Quén D cho t6i ddng thoi yéu cau toi ding ky két hon dé
6ng D hudng 50% gia tri nha s6 A, dudng B, Phuong C, Quan D. Ddi véi sb tién
vay 1.000.000.000 d: Ong D di lam ho so vay rat nhiéu lan nhung khong duoc
ngan hang chap nhan nén ong D nho Ba dung ra vay dé 6ng D c6 tién tra cac
khoan vay cua Ong sap d4o han. Vi tinh cam vo chong nén Ba phai dem tai san
ctia Ba di thé chap vay cho 6ng D. Sau d6, dng D khong tra dugc, Ba sg mét nha
nén Ba phai ty trd ng. Cong ty ctia 0ng D la Cong ty trach nhién hiru han mét
thanh vién trong khi Ba ban hang & cho chiu thué rat cao nén Ba co dé nghi 0ng
D cho Ba dugc c6 tén trong cong ty dé tré thanh cong ty hai thanh vién, dé Ba
dugc giam thué & cho nhung ong D khdng dong v, tuyén bb cong ty clia ong kinh
té doc 1ap, khong lién quan dén ai; Ong va Ba khong 1an san cta ai. Ong D khéng
céd  chung cur chimg minh da gop tién Xay nha s6 K, duong B, Phuong C, Quéan D.
Néu Ong bo tién sao khdng 1ap hop dong trong khi thué nha ctia Ba mdi thang chi
2.000.000 d lai phai lap hop ddng, yéu cau Ba x4c nhan nha cho thué khong dugc
mua ban, chuyén nhuong.

Kiém sat vién phat biéu:
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V& t6 tung: Tham phan, Hoi dong xét xur chap hanh dang quy dinh cta Bo
luat T6 tung dan su; duong su thyc hién ding quyén va nghia vu theo quy dinh
ctia Bo luat TH tung dan sy.

V& thoi han khang cédo: Khang cdo ctua dng D va ba H trong thoi han luat
dinh va hop 1€.

V& noi dung khang cao: Ong D va ba H khang cdo mot phan ban an so
tham:

Trén co s& cac tai liéu, chung cur tai hd so vu an; khang cao va trinh bay
cua cac duong su tai phién toa xét thay:

V& yéu cau khang cdo cuia cia nguyén don dng L& Tran Qudc D: Theo 16i
khai cua ba H va xac nhan tam tra cua Cong an Phuong L, quén D ¢0 Co s¢ xac
dinh ba H va 6ng D chung sng véi nhau tir nam 2006. Theo gidy nhan tién, vang
(mit sau ctia hop dong viét tay) thé hién ba H va 6ng D cling giao tién. Tai bién
ban ban giao nha ngay 17/11/2006 ba H ky nhan ¢ bén mua. Do d6 c0 co sd xac
dinh nha s6 A duong B, Phuong C, quan D 14 tai san chung cta 6ng D va ba H.
Viéc Toa an cp so tham xac dinh mdi nguoi duge hudng 2 gid tri can nha la co
co so. Trong qua trinh Toa an giai quyét vu kién 6ng D thira nhan tién mua nha,
dat s6 K Puong B, Phuong C, quan D la tién riéng cua ba H; ong tu bo tién ca
nhan 1.500.000.000d dé xay dung cian nha. Tuy nhién cac chung tur 6ng D cung
cap cho Toa cho thay Cong ty Trach nhiém hitu han mot thanh vién May Mic —
Xay dyng V chi phi téng cong 215.380.000d. Ba H thira nhan chi phi xay dung
can nha 12 970.000.000d. Viéc 6ng D khai dng da vay tién ctia Ngan hang ACB —
Chi nhanh Sai Gon véi sb tién 500.000.000d, mot phan dé xay dyng nha nhung
khong c6 chung cir ching minh. Ong D chi dai dién Cong ty V quan 1y, gidm sat
xay nha nén can tinh cong sirc dong gop xay dung can nha cho 6ng D. Viéc Toa
an cap so tham xac dinh dng D duoc nhén tién xay dung va sira chita can nha sb
K Buong B, Phuong C, quin D tuong duong 30% gia tri xay dung nha tai thoi
diém thi hanh 4n la c6 can ctr va phu hop. Tai phién toa phuc tham 6ng D bo sung
yéu cau khang cdo: Yéu cau ba H phai tra cho nguyén don Y sb tién d tra no cho
Ngéan hang Sacombank va Ngan hang ACB la 1,9 ty dong (vay dé xay nha s6 K
duong B). Xet thay trong qua trinh giai quyet VU 4n tai cap so tham Ong D khong
dua ra yéu cau trén, khong dugc Toa an cap so tham thuy 1y giai quyét nén khong
¢ c& s& xem xét, giai quyét tai cap phac tham.

V& yéu cau khang co ctia bj don ba Lé Thi Kim H: Nhu da phén tich trén,
can nha sé A Puong B, Phuong C, quan D 1a tai san chung ctia 6ng D va ba H. Ba
H cho ring ba da dong gop 90% gia tri nha dat nhung khong c6 chimg ctr ching
minh nén Toa an cap so tham x4c dinh mdi ngudi duge hudng % gia tri can nha 1a
6 co sd. Vé cin nha sé K Puong B, Phuong C, quan D Ia tai san riéng cua ba H
va ba H chi thanh toan cho 6ng D tién cong strc dong gop, xay dung can nha la
30% gié tri xay dung tai thoi diém thi hanh an. Déi voi yéu cau ctia ba H budc dng
D thanh toan cho ba tién ng gc 1.000.000.000d va tién 13i 140.000.000d, tong
cong 1.140.000.000d. Xét thdy theo Hop ddng tin dung s6 6220-LAV-201001147
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ngay 15/9/2010 gitta Ngan hang Nong nghiép va phat trién nong théng — Chi
nhanh Cho Lén véi ba Lé Thi Kim H, Uy nhiém chi ngay 17/9/2010 cua ba H tur
tai khoan Ngan hang Nong nghiép va phat trién nong thong — Chi nhanh Cho Lén
cho 6ng D tai Ngan hang ACB — Chi nhanh Sai Gon so tién 1.000.000.000d. Pay
1a s6 tién ba H chuyén cho dng D vao thoi diém hai ngudi song chung, kinh doanh
hang may mic va lam an kinh té chung, lic ndy giita hai bén chua xay ra mau
thuan nén khong phai 13 sb tién 6ng D no riéng ba H. Vi vay khong ¢ co sé chap
nhan yéu cau trén cia ba H.

Tt phan tich trén, khong c6 co s chip nhan yéu cau khang cdo cia
nguyén don ng Lé Tran Qudc D va bi don ba Lé Thi Kim H. Do d6, dé nghi Hoi
ddng xét xt: Khong chap nhan yéu cau khang cdo cua nguyén don 6ng Lé Tran
Qudc D va bi don ba Lé Thi Kim H, can ct Khoan 1, Piéu 308 Bo luat TH tung
dan su nam 2015, gitt nguyén Ban an so tham; 6ng D va ba H phai chiu an phi
dan sy phuc tham theo quy dinh ctia phap luat.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu, chimg ctr ¢6 trong ho so vu an dugc tham tra
tai phién toa, can ctr két qua tranh luan tai phién toa Ho1 dong xét xir nhan dinh:

[1] Theo quy dinh cua Luét Hon nhan va Gia dinh nam 2000 thi tai thoi
diém mua ban cin nha sé A, duong B, Phuong C, quan D, Thanh phd Ho6 Chi
Minh (nim 2006), quan hé chung song giira ong Lé Tran Qudc D va ba Lé Thi
Kim H khong dugc phap lut cong nhan la quan h¢ hén nhan hop phap, do do,
Tda an cap so thim xac dinh can nha néu trén 13 tai san chung cia vo chong 6ng
D, ba H duoc tao lap trong thoi ky hon nhan 1a khong phu hop véi quy dinh cia
phap luat.

[2] Theo hop déng mua ban nha ngay 28/8/2006 (khong c6 cong chimg) va
Hop ddng mua ban nha & sd cong chimg: 0031877, quyén s6 03 TP/CC-
SCC/HDBGD ngay 11/9/2006 tai Van phong cong ching S thi nguoi mua nha la
ong D. Nhung theo Bién ban ban giao nha ngay 17/10/2006 thi nguoi ky tén dudi
muc "Bén mua" la ba H.

[3] Theo ndi dung Bién ban giao nhan vang thanh toan tién mua nha thi
bén ban 14 6ng Hoang Ngoc D va ba Tran Thi P d3 nhan vang thanh toan 04 1an,
téng cong d nhan du tién ban nha 110 luong vang, nhung khong thé hién cu thé
ong D hay ba H la nguoi giao vang.

[4] Theo 161 khai cua ba H thi ba la nguoi mua nha, 0ng D chi dimg tén
mua nha trong hop dong gium cho ba. Ba truc tlep giao vang 04 1an cho bén ban
téng cong 1a 110 lwong vang va giit ban chinh gidy t& mua nha trén.

[5] Theo 161 khai cuia 6ng D thi 6ng la nguoi mua nha, chi c6 mdt minh 6ng
dung tén trong hop dong mua ban va Bién ban giao nha. Sau khi Ong khoi kién
tai Toa an thi ba H d4 lay ho so photo nha cua ong va tu ky, ghi thém tén cia Ba
vao muyc "Bén mua" trong Bién ban giao nha ngay 17/11/2006. Trudc do, tai muc
"Bén mua" trong bién ban nay dé tréng, khong c6 chit ky, ho tén.
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[6] Do 10i khai cua hai bén dwong sy khong thdng nhat, Toa an cép so
tham khong dua bén ban nha 13 6ng Hoang Ngoc D, ba Tran Thi P vao tham gia
t6 tung dé thu thap 15i khai, tai liéu nham xac minh tinh xac thyc cta 10i khai cia
6ng D, ba H 1a thu thap tai liéu, chimg cir chua diy da ma Toa an cip phic tham
khong thé bo sung dugc.

[7] Ngoai ra, theo 101 khai ctia hai bén dwong su thi tir nam 2006, ba H va
hai nguoi con riéng cua ba H la L& Minh H1 (sinh nam 1996), L& Minh H2 (sinh
nam 2001) dang cu tra tai cin nha S6 A, dudong B, Phuong C, Quan D, Thanh
ph6 HO Chi Minh. Ong D yéu cau ba H va hai con riéng cua ba H giao tra can
nha trén cho Ong sau khi ly hén nhung Toa an cap so thAm chia cho dng D dugc
s& hiru nha, thanh toan cho ba H 50% gia tri can nha nhung khéng dua hai nguoi
con riéng cua ba H vao tham gia t6 tung véi tu cach 1a nguoi c6 quyén loi, nghia
vu lién quan trong vu an va cling khong budc ba H giao nha cho 6ng D sau khi
6ng D thanh toan cho ba H 50% gia tri nha 1a vi pham nghiém trong thu tuc t&
tung, anh huong dén quyén, loi ich hop phap cua cac duong su va khong bao dam
viéc thi hanh an.

[8] Do dé, can phai huy mot phan ban an so tham dbi véi phan giai quyét
vé tai san va chuyen hé so vu an cho Toa an cap so tham giai quyet lai vu &n theo
thil tuc so tham. Céac phan quyét dinh khac cua ban 4n so tham vé quan hé hon
nhan, con chung, ng chung, an phi dan sy so tham khong c6 khang céo, khang
nghi di c¢6 hiéu luc phap luat ké tir khi hét thoi han khang céo, khang nghi.

[9] V& an phi dan su phuc thim: Can cr vao Khoan 3, Piéu 148 cua Bo
luat TS tung dan sy nim 2015 va Khoan 3, Piéu 29 cua Nghi quyét sd
326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban thuong vu Qudc hoi quy
dinh vé muc thu, mién, giam, thu, ndp, quan ly va sir dung an phi va 1¢ phi Toa

an, do Toa an cp phuc tham huy ban an so tham nén ngudi khang cao — dng Lé
Tran Quédc D, ba Lé Thi Kim H khong phai chiu an phi dan su phtc tham.

Vi cac € trén,
QUYET PINH:
- Cén cir vao Khoan 3, Dicu 148; Khoan 3, Dicu 308 va Dieu 310 cua Bo
luat To tung dan sy nam 2015;

- Can ctr vao Khoan 3, Diéu 29 cia Nghi quyét s6 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban thuong vu Qubc hdi quy dinh vé muc thu, mién,
giam, thu, ndp, quan ly va sir dung an phi va I¢ phi Toa an,

1. Hity mot phan Ban an déan su so tham sé 136/2020/HNGD-ST ngay 27
thang 4 nam 2020 cta Tda an nhan dan Quan 10 ddi v4i phan giai quyét vé tai
san, chuyén hd so vu an cho Toa an nhan dan Quan 10 giai quyét lai vu an theo
thu tuc so tham.
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2. Cac phan quyét dinh khac cua ban an so thAm (vé hon nhan, con chung,
ng chung, an phi dan sy so tham) khong cd khang cao, khang nghi da c6 hiéu lyc
phap luat ke tir khi hét thoi han khang céo, khang nghi.

3. V& 4an phi dan su phtc tham: C)ng Lé Tran Quéc D, ba Lé Thi Kim H
khong phai chiu an phi dan sy phtc thAm. Hoan tra lai cho 6ng Lé Tran Quédc D
sO tién tam Gng 4n phi dan sy phuc thAm da nop la 300.000 d (ba tram nghin
ddng) theo Bién lai thu tién tam Gmg an phi sé AA/2019/0014684 ngay 12/6/2020
cua Chi cyc Thi hanh an Dan sy Quan 10, Thanh ph6 H6 Chi Minh. Hoan tra lai
cho ba Lé Thi Kim H sd tién tam tng an phi déan su phuc tham d3 nop 1a 300. 000
d (ba tram nghin dong) theo Bién lai thu tién tam ung 4n phi sb
AA/2019/0014685 ngay 15/6/2020 ctia Chi cuc Thi hanh an Dan sy Quéan 10,
Thanh phé H6 Chi Minh.

Truong hop ban an, quyét dinh dugc thi hanh theo qui dinh tai Piéu 2 Luét
Thi hanh an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh an dan
su c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi
hanh an hodc bi cudng ché thi hanh an theo qui dinh tai cac Diéu 6, 7 va 9 Luat
Thi hanh 4n dan su; thoi hi¢u thi hanh an dugc thuc hién theo qui dinh tai biéu
30 Luat Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noinhgn: TM. HQI PONG XET XU PHUC THAM
-Toadnnhandan tdicao; THAM PHAN - CHU TQA PHIEN TOA
- Toa &n nhan dan cap cao tai Thanh pho Ho °

Chi Minh;

- Vién kiém sat nhan dan cép cao tai Thanh
phé H6 Chi Minh;

- Vién kiém sat nhan dan thanh phd HO Chi Minh;
- Toa 4n nhan dan quan 10;

- Chi cyc Thi hanh an dan su quén 10;

- Cac duong su;

- S& Tu phap;

- Luu hd so vu an, VT (TM). Trin Thanh Minh
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