TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO LAO CAI Poc 1ap - Tw do - Hanh phuc
TINH LAO CAI

Ban an s6: 21/2021/DS-ST
Ngay 09/9/2021
VIv “Tranh chap hop dong vay tai san”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO LAO CAIL TiNH LAO CAI

- Thanh phin Hpi dong xét xir so' thim gom cé:

Thdm phan - Chii toa phién toa: Ba Nguyén Thi Tuyét Lanh.

Cac hoi tham nhén dén: 1. Ong H Van Ngan;

2. Ba Vi Thi Hoa

- Thuw ky phién toa: Ong Nham Pinh Manh - Thu ky Toa an, Toa an nhan dan
thanh pho Lao Cai.

- Dgi di¢n Vién kiém sdt nhdn dan thanh pho Lao Cai tham gia phién toa:
Ong Nguyén Qudc Cuong - Ki€m sat vién.

Ngay 09/9/2021, tai try s& Toa 4n nhan dan thanh phd Lao Cai, Toa 4n nhan
dan thanh pho Lao Cai, tinh Lao Cai xét xtr so tham cong khai vu an dan su thu ly
s0: 42/2021/TLST-DS ngay 28 thang 5 nam 2021 v€ viéc kién “Tranh chap hop dong
vay tai san” theo quyét dinh dua vu an ra xét xir s6: 30/2021/QbXXST- DS ngay
23 thang 8 nam 2021 giira cac duong su:

1. Nguyén don: Ba Nguyén Thi L - Noi dang ky ho khau thuong tra: T 26A,
phudng P (nay 12 t6 21, phuong L), thanh pho L, tinh Lao Cai. Dia chi noi ¢: S6 nha
515, duong M, t6 22, phuong L, thanh pho L, tinh Lao Cai. “Co6 mat”

~ Nguoi dai dién theo try quyén: Ong Nguyén Vin D - Dia chi: S6 nha 051, duong L,
t6 27, phuong K, thanh pho L, tinh Lao Cai. “C6 mat”

2. Bi don: BaNguyén Thi T - Noi dang ky ho khau thuong tri: S6 nha 051, duong
M, t6 10, phuong L, thanh phf) Lao Cai, tinh Lao Cai. Dia chi noi 6: SO nha 348,
duong K, phuong L, thanh pho L, tinh Lao Cai“C6 mat”

3. Nguoi c6 quyén loi nghia vu lien quan: Ong Lé Anh H - Dija chi: S6 nha 051,
duong M, t6 10, phuong L, thanh pho L, tinh Lao Cai. “Co mat”

4. Nhitng nguoi lam chung:



~+Ba Nguyén Thi H - Dia chi: S6 nha 091, duong M, t6 10, phudng L, thanh
pho L, tinh Lao Cai. “C6 mat”

+ Ba Tran Thi N - Dia chi: S6 nha 099, duong T, t6 7, phudng L, thanh pho L,
tinh Lao Cai. “Vang mat”

+ C)ng Pham Quéc T-Dija chi: T6 2, phuong L, thanh phé L, tinh Lao Cai. “C6 mat”
NOI DUNG VU AN

Trong don khoi ki¢n, ban tw khai va qua trinh gidi quyét vu dn nguyén don,
ngwoi dai dién theo #iy quyén ciia nguyén don trinh bay:

Do c¢6 mbi quan hé ban bé budn ban véi nhau, nam 2017, ba Nguyén Thi T ¢6
nho ba L vay ngan hang dé chi dua chi gai di mé tim, vi nghi thwong hoan canh cua
ba T nén ba L da thé chap tai san dé vay tién ho ba T, do chi em tin twéng nhau khi
giao tién mit cho ba T, ba L khong viét gidy giao nhan tién, khi nao ba T tra tién 1ai
thi hai chi em nhan tin xac nhan. Vi 1y do ba T chi héi nho ba L vay ngan hang ho
may thang nhu‘ng keo dai qua lau khong tra nén ba L d3 yéu cau ba T phai viét gidy
vay cho ba L, va ngay 19/9/2020 ba T da viét gidy vay vi ndi dung: thang 10/2017
c6 vay cta ba L sé tién 300.000.000 dong va hen khi nao ban duoc nha thi tra. Tuy
nhién, v chong ba T khdng mudn ban nha tra lai tién cho ba L, dén nay thoi han vay
d3 1au, ba L khong thé ¢ tién tra tién 13i ngan hang nén ngay 26/04/2021, ba L da
gui thong bao doi ng qua buu dién dén cho ba T va yéu cau trong thoi han 07 ngay
ké tir ngay nhén dugc thong bao, ba T phai tra ba L s0 tién vay, tuy nhién, sau d6 ba
T van khong tra tién cho ba L. Ba L lam don khoi kién y€u cau Toa an nhan dén
thanh phb Lao Cai giai quyét budc ba Nguyén Thi T phai tra cho cho ba L so tién
300.000.000 dong.

Tai bin tw khai qud trinh gidi quyét vu dn bi don trinh bay: Ba Nguyén Thi T
c6 vay caa ba L 300.000.000 dong lan thir nhét vao thang 6/2017, dén ngay 16/9/2017
vo chong ba T da tra cho ba L. Ngay hom tra ng d6 ba T ¢6 hoéi vay ludn lai khoan
tién nay, hai bén khong ghi gidy vay no gi. Pén thang 10/2017 ba méi viét gidy no,
ba T ghi thang 10/2017 tdi c6 vay cua ba L 300.000.000 dong. Do thoi giandoba T
ng nan nhiéu nén phai bo di Mlen Nam khoang thang 4/2019 6ng H (chong baT)cod
goi dién noi v6i ba T da ghan quay hang kho ctia 6ng H dé trir vao khoan tién ba T no
ba L 300.000.000 dong nhu vay 1a ba Nguyén Thi T da tra ¢t no cho ba L. Ba T da
nho chi Nguyén Thi Hanh (T 10, phudng Pho Méi) dua chia khoa cho ba L, tir d6 ba
L quan ly, sir dung. Dén nay gia dinh ba T khong con lién quan gi dén quay hang do
nira. Viéc vay tién ba T sir dung céd nhan 6ng H khong biét, sau nay ba T méi néi cho
6ng H biét va nho 6ng H ghan quay hang dé trir ng cho ba T

Tai bén tw khai qud trinh gidi quyét vu dn nguoi cé quyén lpi nghia vu lién quan
trinh bay: Khi vo 6ng H (ba T) vay ba L tién 300.000.000 dong lan tht nhat dng H khéng
biét, sau d6 6ng H mai biét ba T vay ba L 300.000.000 dong, vao ngay 16/9/2017 tai nha
6ng H, dng H va ba T da tra du cho ba L khoan tién nay. Viéc ba T vay lai tién ba L 6ng H



khong biét, ba T chi tiéu vao viéc gi 6ng H ciing khong biét. Dén thang 4/2019 ba T do ng
1an nhiéu d3 bo di 6ng H méi biét ba T vay ba L va rat nhidu nguoi.

Ngay 28/4/ 2019 dng H c6 lam glay ban quay hang khé tai cho tam P cho ba
L voi gia 300.000.000 ddng trir vao so tién ba T vay ba L. Ong H c6 ghi ludn vao
gidy ban quay hang kho la “ Trur sang ngang s tién vo toi Nguyen Thi T vay lai cua
ba Nguyén Thi L”, do chia khéa quiy hang ba T nhd chi Nguyén Thi H (T 10,
phuong P) dua chia khoa cho ba L, tir 46 ba L quan 1y, st dung. Dén nay gia dinh dng
H khong con lién quan gi dén quiy hang d6 nira. Nhu vay 1a ba T da tra hét no cho ba
L.

Tai phién toa nguyén don giit nguyén yéu cau khoi kién, bi don, ngudi co quyén
loi nghia vu lién quan giit nguyén y kién.

Y kién cua dai dién Vién kiém sat nhan dan thanh phd Lao Cai tai phién toa: Qué
trinh giai quyét vu an cac thu tuc t6 tung dugc tién hanh day du, dung quy dinh. Tham phan,
Hoi tham nhan dan, thu ky tuan thil ding cac quy dinh cta phap luat. Viéc chap hanh phap
luat cua cac duong sy diing quy dinh phap luat.

Vé ndi dung vu an: Bé nghi Hoi dong xét xtr ap dung Diéu 274, diéu 280, khoan 1
diéu 351, khoan 1 dléu 357, diéu 463, diéu 460, diéu 469 ctia By luat dan su; Khoan 1
diéu 147 Bo luat té tung dan su; Nghi quyet s6 326/2016/ UBTVQH14 ngay 30 thang
12 nam 2016 cta Uy ban Thuong vu Qudc hoi quy dinh vé mirc thu, mién giam, thu,
ndp, quan ly va str dung an phi va 1¢ phi Toa an: Chap nhan yéu cau khoi kién cua
ba Nguyén Thi L budc ba Nguyén Thi T phdi tra cho ba Nguyén Thi L s6 tién d vay
1a 300.000.000 dong. Tuyén an phi, quyén khang cdo theo quy dinh ctia phap luat.

NHAN DINH CUA TOA AN

Sau khi nghién ctru cac tai li¢u c6 trong ho so vu an dugc tham tra tai phién toa
va can cu vao két qua tranh luan tai phién toa, Hoi dong xét xir nhéan dinh:

[1] Vé t6 tung va tham quyén giai quyét vu an:
[1.1] Ve t6 tung: Qua trinh giai quyet vu an, tai phién toa nguyén don, bi don,

nguoi co quyen loi nghia vy lién quan déu khong co v kién yéu cau xem xét, khiéu nai
van dé gi vé thu tuc t6 tung nén Hoi dong xét xir khong xem xét.

[1.2] Tham quyen giai quyet vu an: Ba Nguyén Thi L Khdi kién yéu cau Toa an
giai quyét giai quyet “Tranh Chap hop dong vay tai san” d6i véi ba Nguyén Thi T vi
vay thudc tham quyen giai quyet ctia Toa 4n nhan dan thanh phé Lao Cai theo quy
d;nh tai khoan 3 Piéu 26, diém a khoan 1 Diéu 35, diém a, khoan 1 Diéu 39 B luat
to tung dan su.

[2] Xét yéu cau khai kién:

[2.1] Xéthop ddng vay tai san: Trong gidy vay tién khong de ngay thé hién thang

10/2017 ba Nguyén Thi T cO vay cua ba Nguyen Thi L s tién 300.000. 000 dong,
khong ghi thoi han vay, 13i suat, gidy vay tién do ba Nguyén Thi T ty tay viét, ky ghi



rd ho tén. Ba L cho rang thoi gian khoang 7/2017 khi vay khong viét gidy to gi, sau
d6 ba L can tién dé 1am nha cho con doi nhiéu 1an nhung ba T khong tra tién, lic d6
ba L yéu cau ba T viét gidy vay no thi ngay 19/9/2020 ba T méi viét gidy ghi no cho
ba L; Ba T cho rang ngay 6/9/2017 ba L c6 vay ba T 300.000.000 ddng hai bén khdng
ghi gidy vay ng, dén thang 10/2017 ba T méi viét gidy no, trong gidy ghi thang
10/2017 ba T c6 vay cua ba L 300.000.000 dong (Ba trim triéu). Tai phién toa ba T,
6ng H déu khing dinh thoi gian ba T viét gidy vay no 1a vao nim 2020 (viét gidy vay
ng sau khi 6ng H gidy ban quay hang kho cho ba L), 101 khai tai phién toa cta ba T,
6ng H phu hop voéi 101 khai ctia ba L vé thoi diém viét gidy vay no 1a ngay 19/9/2020.
Cin ctr vao gidy vay no, 1oi khai ciia nguyén don, bi don, ngudi c6 quyén loi nghia
vu lién quan xac dinh duoc thang 10/2017 ba Nguyén Thi T c6 vay ciia ba Nguyén
Thi L vay s6 tién 300.000.000 dong.

[2.2]. Qua trinh thue hién hop dong: Ba Nguyén Thi L cho réng ba Nguyén Thi
T chua thanh toén tra cho ba so tién 300.000.000 dong nay. Ba Nguyen Thi T va ong
Lé Anh H (chong ba T) cho rang ngay 28/4/2019 ong H c6 lam gidy ban quiy hang
kho tai cho tam P cho ba L voi gia 300.000.000 dong trir vao so tién ba T da vay ba
L.

[2.2.1] C4 ba Nguyén Thi L va 6ng L& Anh H déu cong nhan ngay 28/4/2019
gitta Ong L& Anh H c6 lam gidy ban quay hang kho 6 s0 5 tai chg tam P cho ba
Nguyen Thi L vai gia 300.000.000 dong.

Tai ban ty khai, bién ban dbi chat, tai phién toa 6ng H cho rang viéc ban quiy
hang la de trr vao khoan tién 300.000.000 dong ba T no ba L va 0ng H cung cap cho
Toa an gidy ban quay hang kho c6 dong ghi “Trir sang ngang s tién vo t6i Nguyén
Thi T vay l4i cia ba Nguyén Thj L”

Tai ban tuong trinh sy viée, bién ban ddi chat, tai phién toa ba L cho rang ¥ dinh
ctia 6ng H ban ki 6t s6 5 cho ba L dé gat no sb tién 300.000. 000 dong ma ba T da
vay, ba L ciing ¢6 y dinh mua quay hang kho nén ba L da yéu cau 6ng H phai co xac
nhén cua Ban quan ly cho vao gidy mua ban, 6ng H cam két 13 s& xin duoc xac nhan
nén ba L da ky vao dé 6ng H 1ay xac nhan ctia Ban quan 1y cho nhung 0ng H khdng
lay duoc xac nhan vi vay ba L khong dong ¥ mua nita. Ba L cung cap cho Toa an
gidy ban quay hang kho do khong c6 dong “Trir sang ngang s tién vo toi Nguyén
Thi T vay l4i cia ba Nguyén Thi L.

Tai hop dong thué dia diém kinh doanh sb 05 ngay 15/01/2019 giita ban quan
Iy chg P - HTX C (Bén A) véi 6ng Lé Anh H (Bén B) ¢6 quy dinh “Bén B khong
dugc phép chuyén nhuong hop dong thué dia diém kinh doanh hodc cho ngudi khac
thué lai néu chua duoc su chip thuin cua bén A”. Ca 02 gidy ban quiy hang kho do
6ng H va ba L cung cip déu khong c6 xac nhan ctia Ban quan 1y cho vi vy viée ba
L cho rang 6ng H khong 1ay dugc x4c nhan ba L khong dong ¥ mua nita 13 ¢ cén cir
chéap nhan.



[2.2.2] Viéc ba T, dng H cho rang sau khi 1am gidy ban quiy hang kho, ba T
nho chi Nguyen Thi H (To 10, phu’O’ng P) dua chia khoa cho ba L, tir d6 ba L quan Iy,
str dung quay hang kho dén nay gia dinh ba T, 6ng H khéng con lién quan gi dén quay
hang dé nira.

Ba L cho rang sau khi lam gidy ban quay hang khé nhung khong 13y xac nhan
ciia Ban quéan 1y cho dugc, ba L khéng dong ¥ mua nita thi 6ng H ¢6 lam gidy uy
quyén tam thoi giao quay hang cho ba L ban, nhung khi chi H (em gai ba T) dén ban
giao chi khoa cho ba L thi mot s6 chti no dén 1ay hang vi ba T mua trude do chua tra
tién cho ho, Ban quan 1y cho di 1ap bién ban, luc do trong quay khong con gi dé ban
giao cho ba L nén ba L da khong ky vao gidy uy quyén, ba L cling khong nhan quiy
va quay hang nay hién nay gia dinh 6ng H, ba T van quan 1y st dung.

Tai don uy quyén sir dung dia diém kinh doanh (BL 39) do ba T cung cap thé
hién 6ng Le Anh H ¢6 uy quyén cho ba Nguyén Thi L tam thoi str dung dia diém kinh
doanh 6 s6 5 quay hang kho thoi gian tir thang 5 dén 31/12/2019 khong c6 chir ky
cuabal;

Toa an da tién hanh ldy 16i khai ba Tran Thi N (BL 70), ba ba Nguyén Thi H
(BL 89), ong Pham Qudc T (BL 97). Tai phién toa ba H, 6ng T c6 mat 10i khai tai
phién toa pht hop 10i khai c6 trong hd so. Qua 16i khai ctia nhing nguoi lam ching,
101 khai cua ba L, ba T 6ng H x4c dinh viéc ba H m¢ ctra quay hang dé giao cho ba L
1a ¢6, viéc nay phu hop véi viée ba L duge 6ng H uy quyén dé sir dung dia diém kinh
doanh tuy nhién ba L khai sau d6 khong con hang, ba L khong nhan quiy nita nén
khong ky vao don uy quyen va gia dinh ba T van str dung quay hang d6. Lo1 khai va
chtmg cr “Gidy uy quyén” ba L dwa ra phu hop véi 101 khai ciia 6ng Pham Quéc T la
doi truong doi bao v¢ chg P khai sau khi chi H tra hang cho moi ngudi xong quay
hang khé duoc dong lai, khong kinh doanh tir d6 dén khi thao do tra lai mat bang.
Péi v6i nguoi 1am ching ba H khai “sau khi sau khi giao quay van thay chi L sir dung
quay hang d6, chi L con cho ba Xuyén thué, sau d6 toi lai thy chi L cho chi Thuén
thué”, 101 khai nay tai phién toa ba H khai ba biét viéc ba L sir dung quay hang do, ba
L con cho ba Xuyén thué, sau d6 lai thdy ba L cho chi Thuin thué 1a do nghe chi T
noéi. Nhu vay loi khai cta ba H la khéng khach quan vi ba H la em gai ba T, ciing
khong dua ra dugc ching ctr dé chimg minh. Pbi véi nhiing nguoi lam ching Pham
Thi L, Bang Thi H, Hoang Thi L, Nguyén Thi T, Pham Thi C, Nguyén Vin T, Nguyén Thi
Hong H ky x&c nhan vao ban tuong trinh sy viéc cia ba T, Toa an da yéu cau ba T cung
cap dia chi, dua nhitng nguoi lam chimg dén Toa an dé 13y 16i khai nhung ba T khéng cung
cap dia chi va cling khong dua ngudi lam chimg dén Toa an vi vay khong xem xét dénh gia.

Nhu vay xac dinh duoc viéc ba L cho rang khdng nhan va st dung quay hang khé la
co can cur.

[2.2.3] Viéc ba L cho rang gia dinh 6ng H ba T vén str dung 6 quay 1a c¢6 can ctr
Vi 101 khai ctia 6ng H tai bién ban hoa giai, tai phién toa 6ng H xac dinh: Viéc 6ng H
co quﬁy hang s6 5 cho tam, duoc vu tién bdc tham 1én cho méi1a 686 16 nghanh hang



kho, 6ng H la ngudi tryc tiép di boc tham nhung hién tai 6 cho s6 16 nay 6ng H V':m
chua ky hop dong véi ‘BQL cho ma vi 6ng H di ban 6 cho s6 5 cho ba L nén 6 cho sb
16 nay dé ba L truc tiép ky hop dong v6i BQL chg. Tai phién toa 6ng H, ba L déu xac
dinh dén thoi diém nay ca 6ng H va ba L chua ai ky hop dong 6 cho s6 16 voi Ban quan
1y cho

Tir nhitng phan tich tai muc [2.1] va muc [2.2] dt co so khang dinh ba T ¢6 vay
ctia ba L s6 tién 300.000.000 dong, ba T chwa thanh toan tra cho ba L, viéc trir no
gilta hai bén khong thanh, phu hop véi viéc ba L, ba T, ong H déu khai thoi diém
viét glay vay ng vao nam 2020. Viéc vay tién ciia ba T ca ba T va ong H déu cong
nhan viéc ba T vay sir dung ca nhan 6ng H khong biét vi vay xét yéu cau khoi kién
ba Nguyén Thi L budc ba T phai c6 trach nhiém thanh toan tra cho ba L sd tién
300.000.000 ddng 1a c6 cin cir dé chp nhan.

[3] Vé an phi: Ba Nguyén Thi T phai chiu an phi dan su so tham theo quy dinh
Vi cac & trén:
QUYET PINH

Can cur vao cac Piéu 463, diéu 466, diéu 469 cta By luat dan su; Khoan 1 diéu
147 ctia Bo luat t6 tung dan su; Nghi quyet s6 326/2016/U JBTVQH14 ngay 30 thang
12 nam 2016 ctia Uy ban Thuong vu Quéc hoi quy dinh vé mirc thu, mién giam, thu,
ndp, quan 1y va st dung an phi va I¢ phi Toa an

1. Chép nhan yéu cau khoi kién cua ba Nguyén Thi L: Bugc ba Nguyén Thi T
phai tra cho ba Nguyen Thi L so tién goc da vay la 300.000.000 dong (Ba tram tri¢u
dong)

Ké tir ngay ngudi duoc thi hanh &n c¢6 don yéu cau thi hanh an cho dén khi thi
hanh an xong khoan tién phai thi hanh &n, hang thang nguoi phai thi hanh an con
phai chiu khoan tién I4i cua so tién cham thi hanh an twong Gng voi thoi gian cham
thi hanh an theo quy dinh tai diéu 357, Piéu 468 Bo luat dan su.

2. Vé 4n phi: Ba Nguyén Thi T phai chiu 15.000.000 dong (Mudi lam triéu dong)
tién an phi dan su so tham.

Ba Nguyén Thi L khong phai chiu tién an phi dan sy so tham, duoc hoan lai s6 tién
s tién tam Ung 4n phi da ndp la 7.500.000 dong (Bay triéu ndm trim nghin dong) theo
bién lai thu tlpn tam tng an phi s6 0000633 ngay 28/5/2021 cia chi cuc thi hanh an dan
su thanh pho Lao Cai, tinh Lao Cai.

3. Quyén khang céo: Nguyén don, bi don, nguoi o quyen loi nghia vu lién quan
c6 mit tai phién toa duoc quyén khang céo trong han 15 ngay ké tir ngay tuyén an.

Truong hop ban an nay dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh an
dan su, nguoi duogc thi ‘hz‘mh an ‘dén su, nguoi phai thi hanh an dan sy c6 quyén thoa
thuédn thi hanh 4n, quyén yé€u cau thi hanh an, tu nguyén thi hanh 4n hodc bi cudng



ché thi hanh 4n theo quy dinh tai cac diéu 6,7, 7a Vé? Luat Thi hanh an dan su; Thoi
hi¢u thi hanh an dugc thuc hién theo quy dinh tai di€éu 30 Luat Thi hanh an dan su.

Noi nhén: TM. HOI PONG XET XU SO THAM

- TAND tinh; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh; TP

- THADS TP;
- Cac duong sy;
- Luu.

Nguyén Thi Tuyét Lanh



