TOA AN NHAN DAN CQNG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap — Tu do — Hanh phic

Bén 4n sd: 613/2021/DS-ST
Ngay: 29 —4 - 2021
V/v tranh chdp thira ké tai san; hity
di chuc
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NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH
-Thanh phéin Hpi dong xét xir so thdm gom cé:

Thdm phan - Chii toa phién toa: Ba Chau Kim Anh

Cdc Hgi tham nhén dén: Ba Lé Thi Nhung
Ong Tran Vian Canh
-Thuw ky phién toa: Ba Pd Ngoc Phuong Thao

Thu ky Toa an nhan dan Thanh phd HO Chi Minh.
-Dai dién Vién kiém sdt nhan din Thanh phé Ho6 Chi Minh tham gia phién toa:
Ba Lé Thi Ngoc Trang - Kiém sat vién

Trong cac ngay 26 va ngay 29 thang 4 nam 2021, tai Toa 4n nhan dan
Thanh phé HO Chi Minh, tién hanh xét xr so' thim cong khai vu an dan sy thu 1y
s6 60/2015/TLST-DS ngay 13 thang 3 nam 2015 vé viéc tranh chép thira ké tai
san; huay di chtuc. Theo Quyét dinh dua vu 4n ra xét xir so thdm s
1412/2021/QBXXST-DS ngay 01 thang 4 nam 2021 ctua Toa an nhan dan
Thanh phd H6 Chi Minh, giita:

Nguyén don: Ong Poan Hiru P, sinh nim 1960.
Dia chi: S6 36/3 duong H, phudng B, quan B, Thanh phé H6 Chi Minh.

Nguoi dai dién theo Gy quyén ctia nguyén don:

Ba Nguyén Thi Kim N, sinh nim 1985.

Dia chi lién lac: S6 61/3 duong K, phuong X, quan B, Thanh phd Hb
Chi Minh.

(Theo Vin ban ty quyén s6 cong chirg 011000 ngay 18/5/2018, 1ap tai
Vién phong cong chimg D).

Nguoi bao vé quyén va loi ich hop phap: Ong luat su Nguyén Ba T,
Vin phong luat su Nguyén Ba T thuéc Poan luat su Thanh phd HO Chi
Minh.



Dia chi: S6 40A duodng T, phuong N, quan N, Thanh phé H6 Chi Minh.

Bi don: Ba Poan Thanh T, sinh nam 1962.
Dia chi: S6 36/3 duong H, phudng B, quan B, Thanh phd H6 Chi Minh.

Nguoi dai dién theo Gy quyén ctia bi don:

Ong Bui Kim H, sinh nim 1962.

Pia chi: S6 004 16 B3 chung cu 1A-1B duong C, phuong K, quan M,
Thanh phd H6 Chi Minh.

(Theo Vin ban iy quyén sd cong ching 012792 ngay 12/10/2016, 1ap
tai Van phong cong chung T).

Nguoi bdo vé quyén va lpi ich hop phdp cia bi don: Ong lut su

Hoang Pang Vinh H, Van phong luat su Q thudc Poan luat su Thanh

phé H6 Chi Minh.

Dia chi: S6 166 dudng K, phuong H, quan T, Thanh phé Hd Chi Minh.
Ngueoi ¢é quyén loi, nghia vu lién quan:

1. BaDPoan Thi X (Doan Thi Que X), sinh nam 1955.
Dia chi: 2 Stipa st. Delahey Victoria. 3037. Australia.

Nguoi dai dién theo iy quyén:

Ba Nguyén Thi Kim N, sinh nim 1985.

Dia chi lién lac: S6 61/3 dudong K, phuong X, thanh phd B, Thanh phd
H6 Chi Minh.

(Theo Vin ban uy quyén ngdy 22/5/2018, s cong chimg 728/18 d
duoc Té)ng Lanh sy quan nuéc CHXHCN Viét Nam tai Sydney,
Australia chung nhan ngay 24/5/2018).

2. Ong Poan Thanh L (Doan L Thanh), sinh nim 1964.
Dia chi: 188. Burwood. Rd Belmore. NSW 2192. Australia.

Nguoi dai dién theo Gy quyén:

Ba Nguyén Thi Kim N, sinh nim 1985.

Dia chi lién lac: S6 61/3 dudng K, phuong X, tthanh phd D, Thanh phé
Ho Chi Minh.

(Theo Vin ban uy quyén ngdy 21/5/2018, sb cong chimg 732/18 da
duoc Téng Lanh sy quan nuéc CHXHCN Viét Nam tai Sydney,
Australia chiing nhan ngay 21/5/2018).

3. BaNguyén Thi Thanh L, sinh nim 1965.
Dia chi: S6 36/3 duong H, phudng B, quan B, Thanh phd HO6 Chi Minh.
4. Ong Poan Vin Q, sinh nim 1956.



Dia chi: S6 1050/73/7 duong T, phuong T, quin V, Thanh phd HO Chi
Minh.

5. BaPoan Thi My D, chét 2012.

Nguoi ké thira quyén va nghia vu tb tung cua ba D:

5.1. Ong Trwong Tan H, sinh nam 1956. (chong)

5.2. Ong Truwong Poan Anh D, sinh nim 1987. (con)

Cung dia chi: S6 60/19 dudong H, phudng S, quan V, Thanh phd HO Chi
Minh.

Nguoi dai dién theo Gy quyén ctia ba Thanh L, 6ngVian Q, 6ng Tan H,
ong Anh D: Ba Nguyén Thi Kim N, sinh nim 1985.

Dia chi lién lac: S 61/3 duong K, phuong X, quan D, Thanh phé HO
Chi Minh.

(Theo Vin ban ty quyén sb cong chirmg 011000 ngay 18/5/2018, 1ap tai
Vian phong cong chung D).

6. BaP6 Thi P, sinh nim 1962.

7. BaDPoan Thanh Q, sinh nam 1990.

8. Ong Poan Minh Q, sinh nim 1996.

9. Ong Nguyén Vin H, sinh nim 1962.

10. Ba Nguyén Thi Thanh L, sinh nim 1965.

11. Ong Nguyén Hoang H, sinh nim 1993.

12. Tré Nguyén Hoang K, sinh nim 2004.

Nguoi dai dién theo phap luat cta tré Hoang K:

Ba Nguyén Thi Thanh L, sinh nam 1965, me rudt.
Cung dia chi: S6 36/3 duong H, phuong B, quan B, Thanh phé Ho Chi
Minh.

13. Vin phong cong chirng B, Thanh phé H6 Chi Minh.
Dia chi: S6 528 dudng C, phuong B, quan T, Thanh phé Hd Chi Minh.

Nguoi dai dién theo phap luat:

Ong Poan Thanh H, chirc vu Trudng Vin phong.

Nguoi dai dién theo iy quyén:

Ong Pham Xuin P, sinh nam 1987.

(Theo Gidy iy quyén s6 54/2016/GUQ ngay 15/11/2016).

Nguwoi lam chung:
1. Ba Dwong Thi T, sinh nam 1948.



Dia chi: S6 9/26 duong S6 7, cu xa b, phuong B, quan B, Thanh phé
Hb Chi Minh.

2. Ba H6 Thi Thiy L, sinh nim 1954.

Pia chi: S6 36/19 duong H, phuong B, quan B, Thanh phd Ho Chi
Minh.

3. Ba V6 Thi N, sinh nim 1949.

Dia chi: S6 36/1 duong H, phudng B, quan B, Thanh phd H6 Chi Minh.
4. Ba Dwong Thi P, sinh nam 1948.

Dia chi: S6 36/15 duong H, phuong B, quan B, Thanh phé Hd Chi
Minh.

NHAN THAY:

Nguyén don ong Poan Hitu P, do ba Nguyén Thi Kim N lam dai di¢n
theo iiy quyén trinh bay:

Cha me nguyén don 1a cu 6ng Poan Vin N (chét nim 1980) va cu ba
Nguyén Thi N (chét nim 2014) lic con séng da tao 1ap duoc tai san 13 cin nha
toa lac tai dia chi: S6 36/3 duong H, phuong B, quan B, Thanh phé HO Chi
Minh (sau ddy goi tit 1a Can nha 36/3), c6 tit ca 07 (bay) ngudi con chung, bao
gom:

- Baboan Thi X, sinh nam 1955;

- Ong DPoan Vin Q, sinh nam 1956;

- Ba Poan Thi My D (chét nim 2012), c6 chong 1a Truong Tan H, sinh
nam 1956 va con 1a Truong Poan Anh D, sinh nam 1987;

- Ong Poan Hiru P, sinh nam 1960;

- BaDoan Thanh T, sinh nam 1962;

- Ong Poan Thanh L, sinh nam 1964;

- BaNguyén Thi Thanh L, sinh nim 1965,

Nim 1980, cu Poan Vin N chét khong c¢6 di chuc, gia dinh da ké khai di
san thira ké phan cua cu theo quy dinh cta phap luat. Nam 2014, cu Nguyén Thi
N chét, khong c6 di chiic, gia dinh chua ké khai di san thira ké cua cu.

Do trudc day 1am tuong bi don dang gitt ban chinh gidy t& nha nén cac
anh chi em da yéu cu bi don xuét trinh dé 1am thu tuc ké khai di san thura ké.
Nhung thuc té 14 ban chinh gidy to nha da that lac tir ndam 2013 khi ba Poan Thi



My D di 1am hop thirc hoa nha. Nam 2012 ba D chét, khong ai biét ban chinh
gidy to nha ba D da dua cho ai va that lac tir do.

Trong qué trinh giai quyét vu an, bi don cung cip cho Toa 4n Di chic sb
cong chung 011109 1ap tai Van phong cong chiing B ngay 18/6/2014 cua cu ba
Nguyén Thi N. Nguyén don khong cong nhan Di chuc trén do 1ap khong hop
phap, ndi dung khong ding ¥ nguyén ctia Nguyén Thi N va thua tyc hinh thirc do
Vian phong cong chung B 1ap khong theo quy dinh phép luat (Van phong cong
chtng da 1ap di chic ma khong co d6i chiéu ban chinh gidy to nha, vi ban chinh
gidy to nha nhu nguyén don trinh bay da that lac tir ndm 2013 khi ba Poan Thi
My D dang 1am thu tuc tuc doi gidy chimg nhan Cin nha 36/3 cho gia dinh thi
chét dot ngot).

Nguyén don x4c nhan cu Nguyén Thi N d3 bénh va nam mot chd tir dau
nam 2014, khong con nhan thuec, séng doi séng thuc vat va do ba Nguyén Thi
Thanh L tryc tiép chiam soc 24/24. Puoc ba HO6 Thi Thuy L (t6 truong t6 dan
phd 84 khu phd N, 1y vién Ban chip hanh Chi hoi Nguoi cao tudi khu phd N, to
truong Hoi cao tudi cia to 84), ba V4 Thi N (trudc day 1a to truong to dan phd
84 khu phd N, hang x6m), ba Duong Thi P (hang x6m) x4c nhén tai gidy xéac
nhén, cdc ban khai va viin ban xac minh ctia Vin phong lut su Nguyén B4 T.

Ngay 15/3/2017, nguyén don dd ndp don khiéu kién hanh vi hanh chinh
ctia Uy ban nhan dan quan B, yéu cau tuyén bd hanh vi hanh chinh cta Uy ban
nhan dan quén B trong qua trinh thyc hién chirc ning quan 1y ddi véi Bénh vién
Quan B 1a trai phap luat, c6 tinh bao che cho nhiing sai pham nghiém trong ciia
Bénh vién quin B khi thuc hién kham va cép gidy kham stc khoe ngay
10/6/2014 cho cu Nguyén Thi N, dong thoi yéu cau huy Gidy kham strc khoe
trén. Tuy nhién ngay 27/8/2019, Toa an nhan dan Thanh phd HO Chi Minh d3
ban hanh Quyét dinh dinh chi giai quyét vu an hanh chinh s6 1045/2019/QBST-
DS vi Gidy kham strc khoe ngay 10/6/2014 cia Bénh vién Quan B, khong phai
1a d6i tuong khoi kién vu an hanh chinh.

Nay nguyén don khoi kién yéu cau chia thira ké theo phap luat ddi véi di
san cua cu Poan Vin N va cu Nguyén Thi N 1a cin nha toa lac tai dia chi So
36/3 duong H, phudong B, quin B, Thanh phé H6 Chi Minh va hay Di chuc s6
cong chung 011109 1ap tai Van phong cong chung B ngay 18/6/2014.

Ba Nguyén Thi Kim N x4c dinh hién trang vi tri nha dat tranh chép duoc
thé hién qua Ban do hién trang vi tri do Trung tdm do dac ban d6 - S¢ Tai
nguyén va Mbi trudng Thanh phd HO Chi Minh 1ap ngay 11/11/2019, hién nay
khong c6 thay do6i hién trang. Pong thoi ba ciing thong nhét vai gia tri nha dat



tranh chip theo Chung thu thim dinh gid sé 0304-2/2020/CT-MHD ngay
03/4/2020 cua Cong ty TNHH Tham dinh gia MHD. Ba ciing khong yéu cau do
v&, dinh gia lai nha dat tranh chip néu trén.

Hién nay, tai nha dét tranh chip néu trén gdm cé nhitng ngudi cu tri sau:
ba Nguyén Thi Thanh L, 6ng Nguyén Vin H (chdng ba L), anh Nguyén Hoang
H va tré Nguyén Hoang K (con ba L), 6ng Poan Hiru P, ba P4 Thi P (vo ong
P), ba Poan Thanh Q va 6ng Poan Minh Q (con 6ng P).

Bi don ba Poin Thanh T cé éng Bui Kim H dai dién tiy quyén trinh
bay:

Can nha 36/3 do cha me bi don tao 1ap tor nam 1957 (c6 ban tudng trinh
ngudn gdc nha duge Uy ban nhin dan phuong B, Quin B, Thanh phd Hd Chi
Minh x4c nhan ndm 1992). Nam 1980, sau khi cha chét, gia dinh c6 1am To khai
dich chuyén tai san ndp thué trude ba ngay 15/9/1992 va duge cap Gidy ching
nhan quyén s& hiru nha. Nam 2014, cu Nguyén Thi N chét, co dé lai Di chuc sb
cong chung 011109 lap tai Van phong cong chung B ngay 18/6/2014 véi ndi
dung dé lai toan bd phan quyén sé hitu ctia cu tai Can nha 36/3 cho bi don. Bi
don xac dinh khéng giir ban chinh gidy to nha dat dang tranh chap, véi 1y do da
bi mat vao nim 2015, sau khi cu Nguyén Thi N chét. Do d6, bi don khong déng
¥ v6i toan bd yéu cau khoi kién va yéu cau khai kién b sung ctia nguyén don.

C)ng Bui Kim H xac dinh hién trang vi tri nha dét tranh chép duoc thé hién
qua Ban db hién trang vi tri do Trung tdm do dac ban d6 - S¢ Tai nguyén va Moi
truong Thanh phé H6 Chi Minh 1ap ngay 11/11/2019. Dong thdi ong ciling thong
nhat v6i gia tri nha dat tranh chdp theo Chung thu thim dinh gid s 0304-
2/2020/CT-MHD ngay 03/4/2020 cua Coéng ty TNHH Tham dinh gia MHD.
Ong ciing khong yéu cau do v&, dinh gié lai nha dat tranh chip néu trén.

Nhitng nguwoi cé quyén loi, nghia vu lién quan bao gém ba Poan Thij X,
ong Poan Vin Q, éng Poan Thanh L, ba Nguyén Thi Thanh L, 6ng Truong
Tin H, 6ng Truong Poan Anh D ciing iy quyén cho ba Nguyén Thi Kim N c6
cung ¥ kién va théng nhit v6i yéu cau ctia nguyén don. Ngoai ra cac ong ba déu
khong c6 yéu cau doc 1ap.

Nguwoi c¢é quyén lgi, nghia vu lién quan - éng Nguyén Vin H, anh
Nguyén Hoang H, tré Nguyén Hoang K c6 ba Nguyén Thi Thanh L dai di¢n
theo phdp lugt, ba Dé Thi B, ba Poan Thanh Q va éng Poan Minh Q cé don
xin ving mdt nhwng tai ban khai, cdc éng ba trinh bay: Cac dng ba co cing y
kién va thong nhit véi toan bo yéu cau khoi kién cta nguyén don, chip hanh
theo ban an quyét dinh ctia Toa an. Pong thoi cac dng ba c¢d don xin vang mit



trong sudt qua trinh giai quyét vu an.

Nguwoi cé quyén loi, nghia vu lién quan — Vin phong céng chirng B c6
ong Poan Thanh H dgi di¢n theo phdp ludt trinh bay: Can ct hd so luu trit,
quy dinh Luat cong chung va cac quy dinh phap luat c6 lién quan, Van phong
cong chimg B cong chimg Di chiic theo yéu cau cua ngudi 1ap di chac 1a ba
Nguyén Thi N 1a hoan toan dung véi trinh ty, thu tuc luat dinh, khong vi pham
phap luat, khong trai dao durc xa hoi. Viéc cac duong sy trong vu an tranh chép
nhau vé thira ké tai san, Van phong cong ching B nhan thiy khong lién quan
dén tranh chap giita cac duong su va c6 don xin vang mit trong sudt qua trinh
giai quyét vu an.

Tai phién toa so thim, nguyén don giit nguyén yéu cau khoi kién, cac
duong su khong tu thoa thuan voi nhau vé viée giai quyét vu an. Thong nhat
hién trang nha ding nhu Ban d hién trang vi tri ngdy 13/11/2019 cta Trung tim
do dat S¢ Tai nguyén va Moi truong Thanh phé Ho Chi Minh lap. Viéc xay sira
chéng dot khong dang ké, vi phan 16n 1a tién do Uy ban nhan dan phuong hd tro
gia dinh. Nguyén don yéu ciu chia theo thira ké theo ty 1& va nhan tién sau khi
nha dugc phat mai dé thi hanh an. Bi don yéu ciu duge nhan nha va tra lai ky
phan thira ké tir di san ctia cu Poan Vian N cho cac dong thira ké véi 1y do duoc
huong hon 2 Can nha.

Luat su va nguoi dai dién theo iy quyén cta nguyén don yéu cau hay Di
chuc ngay 18/6/2014, véi 1y do khi tién hanh 14p Di chic céng ching vién da
dua vao ban sao c6 chung thyc tir nam 2001, dén khi cong chung 1a 13 ndm, ma
khong c6 ban chinh 13 trai quy dinh phap luat vé cong chimg. Gidy kham sirc
khée ngay 10/6/2014 ctia Bénh vién Quan B khong ddm bdo quy trinh, thu tuc
theo quy dinh luat kham chira bénh vi khong dugc kham bénh ngoai co sé chira
bénh, xac nhan nd1 dung kham chira bénh cé chir ky cua cac bac si khong cd mat
luc kham bénh khong dam bao tinh xac thuc. Yéu cau chia di san thira ké cta cu
Poan Vian N va cu Nguyén Thi N theo phép luat.

Lut su va ngudi dai dién theo Gy quyén cua bi don dé nghi Toa 4n can cr
vao Di chuc ngay 18/6/2014 dugc ching thuc hop phép dé 1am can ctr phan chia
di san thira ké, dé nghi nhan nha do bi don duoc hudng phan hiéu hon % va tra
lai tién tuong ung v&i phan thira ké cho céc thira ké con lai.

Dai dién Vién Kiém sat nhan dan Thanh phd HO Chi Minh tham gia phién
tda cé y kién nhu sau:

Vé t6 tung: Tham phan va Hoi dong xét xir so tham da thyc hién dung cac
quy dinh ctua B0 luat T6 tung dan su trong viéc xac dinh quan hé tranh chép, thu
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thap chimg ctr, hoa giai, xét xir. Cac dwong su duoc thyuc hién diy du cac quyén
cua minh, phién toa dugc thuc hién ding trinh ty.

V& noi dung: Dé nghi chap nhan yéu cau khoi kién cua nguyén don, huy
di chiic ngay 18/6/2014. Chia thira ké toan bd can nha theo phap luét, chia theo
ty 1& va phat mai nha dé thi hanh an.
NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong hd so vu an dugc tham tra tai
phién toa va can clt vao y kién cta cac duong su tai phién toa, Ho1 dong xét xu
nhan thay:

Vé td tung:

[1] Tham quyén giai quyét vu an: Ngudi co quyén loi, nghia vu lién quan
ba Poan Thi X, 6ng Doan Thanh L, 1a ngudi nude ngoai va dang dinh cu tai
nudc ngoai, do d6 vu an thudc thdm quyén giai quyét ciia Toa an nhan dan
Thanh phd H6 Chi Minh theo khoan 2 Diéu 26, khoan 3 Diéu 35, diém ¢ khoan
1 Diéu 37 B6 luat T tung dan sy nam 2015 va cac Diéu 464; 465; 466; 468;
469; 470; 476; 479 Bo luat TS tung dan sy nam 2015

[2] Quan hé tranh chip: Nguyén don yéu cau khdi kién chia di san thira ké
theo phéap luat, hity di chic (tranh chap lién quan dén yéu cau tuyén bd van ban
cong ching v6 hi¢éu) theo quy dinh tai khoan 5, khoan 11 biéu 26 Bo luat T
tung dan sy 2015.

[3] Xét xtr Véng mat duong su: Bi don Véng mat nhung c6 nguoi dai dién
theo Uy quyén c¢6 mat; nhimg ngudi cd quyén loi, nghia vu lién quan vang mat
nhung déu c6 don xin xét xir vang mat. Nguoi lam chimg da c6 101 khai giri cho
tda 4n va c6 don xin vang mat. Do d6, Hoi dong xét xir van tién hanh xét xir
vang mit nhitng nguoi ndy theo quy dinh tai Diéu 227, Diéu 229 Bo luat TH
tung dan sy 2015.

Vé noi dung:

[4] V& hang thira ké: Can ctr vao cac tai liéu ching ctr ¢ trong hd so va
161 khai nhén cua cac duong su xac dinh hang thtra ké nhu sau:

[4.1] Hang thira ké ctia cu Poan Van N (chét nim 1980) gom:

-Cu Nguyén Thi N;

- Ba Poan Thi X;

- Ong Poan Vin Q;



- Ba Poan Thi My D (chét nim 2012) ¢6 chong 13 6ng Truong Tan H va
con la Truong Poan Anh D;

- Ong Poan Hitu P;

- Ba DPoan Thanh T;

- Ong Poan Thanh L;

- Ba Nguyén Thij Thanh L.

[4.2] Hang thira ké ctia cu Nguyén Thi N (chét nim 2014) gom:

- Ba Doan Thi X;

- Ong Poan Vin Q;

- Ba Poan Thi My D (chét nim 2012) ¢6 con 1a Truong Poan Anh D 14
ngudi thira ké thé vi, theo quy dinh tai Diéu 677 Bo luat Dan su 2005;

- Ong Poan Hitu P;

- Ba DPoan Thanh T;

- Ong Poan Thanh L;

- Ba Nguyén Thi Thanh L.

[5] V& di san thira ké: Can ctr Gidy chtrng nhan quyén s& hiru nha sé 1276
do Uy ban nhan dan quan B cip ngay 08/7/1992 cho cu Nguyén Thi N; cin cr
T khai chuyén dich tai san ndp thué trude ba ngay 15/9/1992 va Quyét dinh doi
s6 nha ctia Uy ban nhan dan quin B ngay 28/12/2004. Cin ct Gidy ching tir dbi
v6i cu Poan Vian N chét ngay 05/8/1980 ctia Uy ban nhan dan phudong N, Quén
B va Gidy chtng tir d6i voi cu Nguyén Thi N chét ngay 17/10/2014 do Uy ban
nhan dan phuong B, Quan B cap. Pu co s¢ xac dinh Cin nha sb 36 duong H,
phuong B, Quan B 13 di san thira ké ma mdi cu s& hitu % (mot nita) gia tri Can
nha theo quy dinh tai Diéu 633, Diéu 634 Bo luat Dan sy 2005.

[5.1] Di san ctia cu Poan Van N (chét 1980): Cac duong su déu thong
nhét di san thira ké cua cu Poan Vin N 1a % gia tri Can nha s€ dugc chia déu
cho céc thira ké theo phap luat gdbm 8 phan nhu Muc [4.1] néu trén, do cu Poan
Vin N khong ¢6 di chuc. Mdi nguoi duge hudng mot suat thira ké 13 1/16 (mot
phan mudi sdu) gia tri Cin nha, trong d6 phan cia ba Poan Thi My D 1a 1/16
dugc chia déu cho chong 1a 6ng Truong Tan H va con 1a Truong Poan Anh D
mdi ngudi duge ¥ (mdt phan hai) cta 1/16 gia tri Can nha.

[5.2] Di san ctia cu Nguyén Thi N (chét ngdy 17/10/2014): 1a %4 Can nha
tuong duwong 1a 8/16 gia tri Can nha va phan thira ké tir di san cua cu Poan Vin
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N 13 1/16 gia trj Can nha. Tong cong Di san ctia cu Nguyén Thi N 1a 9/16 (chin
phan mudi sau) gia tri Can nha.

[6] Xét yéu cau huy Di chuc sd cong ching 011109 1ap tai Van phong
cong chig B ngay 18/6/2014. Hoi dong xét xtr xét thay:

[6.1] Xét thu tuc thuc hién cong chung di chuc: Can ctt nd1 dung Di chuc
ghi di san va cac tai liéu ching minh di san 13 tai san cia nguoi yéu cau lam di
chuc ¢6 néu cu Nguyén Thi N 1a dong s6 hitu can nha s 36/3 duong H, phuong
4, Quan B theo Gidy chirmg nhan quyén s¢ hiru nha sé 1276 do Uy ban nhan dan
quan B cip ngay 08/7/1992. Tuy nhién, cin ct ho so tai liéu do Vin phong cong
ching B cung cdp cho Toa 4n, thi ban sao cua gidy chimg nhan néu trén duoc
chup lai tir ban sao do Uy ban nhan dan quin B chtng thuc ban chinh ngay
12/12/2001. Toa an c6 yéu cau Vian phong cong ching B va ong P4 Tri T xac
dinh tai thoi diém coéng chung di chuc, ngudi yéu ciu c6 xuit trinh ban chinh
gidy chimg nhan quyén so hitu nha hay khong dé 1am cin ctr xem xét yéu cau
khoi kién ctia nguyén don. Ngay 06/4/2021, tai Pon trinh bay ¥ kién cua ong Db
Tri T ¢6 ngudi dai dién theo ty quyén co néu: Vé thanh phan ho so cong chimg
quy dinh tai khodn 1, khodn 2 Piéu 35 Ludt Cong chitng 2006, thi trong hé so
liew thé hién gidy ching nhan (c6 déng dau chirng DO Tri T thuc la khéng trdi
quy dinh). Hoi ddng xét xir xét thiy, quy dinh tai diém d khoan 1, khoan 2 Biéu
35 Luat cong ching 2006 c6 néu: d) Bdan sao gidy chirg nhdn quyén sé hiu,
quyén sir dung hodc bdn sao gidy to thay thé dwoc phdp ludt quy dinh doi véi tai
san ma phdp ludt quy dinh phdi dang ky quyén so hitu, quyén sir dung, trong
trieong hop hop dong, giao dich lién quan dén tai san do6; 2. Ban sao quy dinh
tai khoan 1 Piéu nay la ban chup, bdn in, ban ddnh mdy hodc ban danh mdy vi
tinh nhung phdi ¢é néi dung day di, chinh xdc nhw ban chinh va khéng phdi cé
chitng thye. Do @6, ban sao Vian phong cong ching B nhén tir nguoi yéu cau thi
dwoc chirng thye, 13 ¢6 mau thuan véi trinh bay cta cong chimg vién va quy
dinh cua phap luat. Bu co s¢ xac dinh khi thyc hi¢n cong chuc giao dich Van
phong cong chimg B khong d6i chiéu ban chinh ma ddi chiéu ban dugc chimg
thie, nguoi yéu cau cong ching khong xuét trinh duoc ban chinh tai thoi diém
cong chung.

[6.2] Xét viéc diém chi ma khong co chit ky trong Di chic cia ngudi yéu
cau cong chimg: Theo quy dinh tai khoan 2 Diéu 41 Luat cong chimg 2006 co
noi dung: 2. Viéc diém chi dwoc thay thé viéc ky trong vin ban cong chimg
trong cdc truong hop nguoi yéu cau cong chimg, nguoi lam chitng khong ky
dwoc do khuyét tdt hodc khéng biét ky. Can clr cac van ban lam thu tuc nha nim
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1992, cu thé 14 tai Pon xin hop thirc hoa nha ngay 07/4/1992, cu Nguyén Thi N
viét tay va ky tén; To khai chuyén dich tai san, Tuong trinh vé nguén gbc nha
ngay 24/4/1992 cu Nguyén Thi N viét tay va ky tén. Tai Van ban thoa thuén
phan chia di san dugc Van phong Cong chimg Nguyén Thi T thé hién cu
Nguyén Thi N d3 ky tén, ghi rd ho va tén, duoc thuc hién ngay 19+21 thang 01
nam 2013, cach thoi diém cy 1am Di Chic 13 1 nim 6 thang. Do d6 bi don néu
tai phién toa, cu Nguyén Thi N khong biét chit dé khong ky tén vao Di chuc 1a
khong c6 cin clr dé chap nhan. Viéc khong thé ky tén vao Di chac va phai thuc
hién cong ching tai chd & tai thoi diém 1ap di chuc du co so xac dinh cu Nguyén
Thi N phai ¢6 van dé vé sic khoe . Nén viéc 1ap Di chic phai dugc ching nhan
strc khoe hop phap méi du co so xac dinh tai thoi diém 1ap di chuc nguoi yéu
ciu minh mén theo quy dinh phap luat, 1a diéu kién bat budc.

[6.3] Xét Gidy kham stc khoe ngay 10/6/2014: Cian ct Céng vin
1671/SYT-NVY ctia S& Y Té Thanh phd H6 Chi Minh tra 15i Toa 4n nhan dan
Thanh phd H6 Chi Minh ngay 05/9/2017, ¢6 nodi dung: Bénh vién qudn B chi cir
mét bdc si dén nha kiém tra tinh trang tudan hoan, co xwong khép, than kinh doi
véi khdch hang, cdc bdc st khdc khéng triee tiép kham nhung lai ky xdc nhdn két
qud trén gidy kham sitc khée la khong ding véi quy dinh phdp ludt hién hanh.
Tai Cong van 2581/SYT- ciia SO Y Té ngay 20/5/2019 V/v thu hodi hodc huy
gidy kham stc khoe giri Bénh vién quan B va Phong Y té quan B c6 noi dung:
Bénh vién qudn B sir dung bdc si chua ¢6 chimg chi hanh nghé ky cho nhiéu
chuyén khoa la sai quy dinh tai khoan 1, Diéu 9 Théong tw 14/2013/TT-BYT ciia
B$ Y Té ngay 06/5/2013 hwong dan kham sirc khoe. Dén nay Gidy khdm sirc
khée ciia ba Nguyén Thi N thuc hién ngay 10/6/2014 khéng con gid tri. Tuy
nhién, néu két ludn kham sirc khée c6 lién quan dén yéu to phdp ludt (khdm sirc
khée di di trii, kham sicc khée dé lap di chic, kham nghia vu qudn sy ...) thi
Bénh vién quan B phai chiu trach nhiém trudc phap ludt vé ket qua kham suc
khée ciia don vi.... Pu co s xac dinh Gidy kham sitc khoe ngay 10/6/2014, cia
Bénh vién quan B khong c6 gia tri xac nhan tinh trang sttc khoe cua cu Nguyén
Thi N tai thoi diém tham kham.

[6.4] Can ctr vao 101 trinh bay cua nhitng ngudi lam chimg 1a hang x6m va
t6 truong t6 dan phd déu c6 ndi dung cu Nguyén Thi N ndm mot chd khong giao
tiép duoc v6i ai mot nam trude khi chét, mic du ¢ mau thuin voi nguoi lam
chtmg do bi don cung cép 1a ngudi phat bao. Do d6, 161 ching cia ngudi lam
chtng 14 hang x6m & gan bén nha can duogc xem xét khach quan hon nguoi lam
ching 1a nguoi phat bdo. Mét khac nguoi lam chig trong di chiic theo trinh bay
ctia ngudi dai dién theo Gy quyén cua bi don tai phién tda néu 1a nguoi quen cua
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6ng Bui Kim H 1 chong cta bi don, quen biét khi di chua, nay khong biét & dau.
Mic du nguoi 1am chimg khong c¢6 quyén loi nghia vu trong di chiic nhung 13
ngudi quen biét cia ngudi than nguoi duge hudng di chic va ciling khong phai
do cu Nguyén Thi N yéu cau theo quy dinh tai khoan 1 Piéu 9 Luat Céng ching
2006 quy dinh, nguwoi lam chitng do nguwoi yéu cau cong chimg moi, néu khéng
moi dwoc thi cong chung vién chi dinh; 1am cho viéc lam chung trong di chuc
khong dam bao khéach quan.

[6.5] Tir nhitng cdn c& néu trén cho thay tai thoi diém thue hién di chiic cu
Nguyén Thi N khong c¢6 Gidy kham sirc khoe hop phap 1am co s¢ xac dinh 13
minh man, sang subt trong khi 1ap di chuc. Cung véi viée thyce hién thu tuc cta
Vin phong cong chimg B vé6i nhing sai s6t vé mat thu tuc nhu nhan dinh néu
trén. Do d6 can chip nhan yéu cau khoi kién ctia nguyén don, hity Di chic sb
cong ching 011109 13p tai Van phong cong chimg B ngay 18/6/2014 do khong
hop phap theo quy dinh tai Didu 630 Bo luat Dan su 2005.

[7] Xét cong sic cham séc, bao quan duy tri tai san va xay dung: Cac
duong su théng nhat khéng yéu cau véi 1y do cac con cing nhau chim soc, “ké
g6p cua, nguoi gép cong”. Vé phan x4y sira 1a khong dang ké, ciing khong ai bo
tién. Do d6, Hoi dong xét xtr khong xem xét, giai quyét.

[8] T nhitng cdn cr néu trén chap nhan yéu cau khai kién cia nguyén
don, chia thira ké theo phap luat ddi v6i di san cua cu Poan Van N (chét nam
1980) tai Muc [4.1] cho céc thura ké theo phap luat tai Muc [5.1 ] va di san ctua
cu Nguyén Thi N tai Muc [4.2] cho cac thira ké theo phap luat tai Muc [5.2] theo
quy dinh tai Diéu 631; Diéu 633; Diéu 634; Diéu 635; diém a khoan 1 Diéu 652;
Dicu 674; Dicu 675; Diéu 676 va Diéu 677 Bo luat Dan sy 2005, sira doi bo
sung nam 2011, nhu sau:

- Ba Doan Thi X duoc chia: 1/7 gia tri Can nha;

- Ong Poan Van Q, duoc chia 1/7 gia tri Can nha;

- Ba Poan Thi My D (chét nim 2012) 1/7 gia tri Can nha dugc chia:

* Ong Truong Tan H, dugc 7/32 cta 1/7 gia tri Can nha
* Anh Truong Poan Anh D, dugc 25/32 cia 1/7 gid tri can nha;

- Ong Doan Hiru P, dugc chia 1/7 gia tri Can nha;

- Ba Doan Thanh T dugc chia 1/7 gia tri Can nha;

- Ong Doan Thanh L duogc chia 1/7 gié tr1 Can nha;

- Ba Nguyén Thi Thanh L dwgc chia 1/7 gia tri Cin nha.
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[9] Phuong thirc chia thira ké: Nguyén don yéu cau chia gid tri bang tién
theo ty 1é twong ung tai thoi diém thi hanh an, dugc nhiing ngudi thira ké khéac
ddng ¥ phu hop v6i quy dinh phap luat. Bi don yéu cau dugce cong nhan quyén
so hiru nha va tra lai phan gia tri nha do duwoc hudng nhiéu hon theo Di chic,
nhung khong duoc chap nhin. Do d6, can chap nhan yéu cau cia nguyén don
chia thira ké bang gié tri tién theo ty té tai thoi diém thi hanh an, bang phuong
thirc cac bén thoa thuan gia dé thi hanh 4n, néu khong dugc thi phat mai thi hanh
an. Bi don dugc cong nhan quyén so hitu nha trong trudng hop phai thanh toan
dugc hét sb tién theo ty 16 ma cac thira ké con lai duoc nhan, tai thoi diém thi
hanh 4n. Budc nhimng ngudi dang cu tri trong nha gém ba Nguyén Thi Thanh L,
ong Nguyén Vin H (chdéng ba L), anh Nguyén Hoang H va tré Nguyén Hoang K
(con ba L), 6ng Poan Hitu P, ba P Thi P (vo ong P), ba Poan Thanh Q va ong
Poan Minh Q (con 6ng P) phai giao nha cho cac dong thira ké khi ¢ yéu ciu thi
hanh an.

[10] Chi phi thim dinh gi4 cac dwong sy phai chiu theo quy dinh. Can ctr
Hop dong dich vu tham dinh gia ngay 20/3/2020, thi chi phi tham dinh gi4 14
8,000,000 ddng do bi don c¢6 ong Bui Kim H dai dién tam tng, dugc chia déu
cho 07 phan thira ké. Nhu vay ba Poan Thi X; 6ng Poan Vin Q; 6ng Poan Hitu
P; ong Poan Thanh L; ba Nguyén Thi Thanh L, mdi ngudi phai tra cho bi don
s6 tién 1,143,000 d(‘A)ng (mot triéu mot tram bdn muoi ba nghin d(‘A)ng). Riéng ba
DPoan Thi My D (chét nim 2012) c6 6ng Truong Tan H phai tra cho bi don sb
tién tham dinh gia 13 250,000 déng (hai trim nim muoi nghin dong) va anh
Truong Poan Anh D phai c¢6 nghia vu tra cho bi don sé tién 1a 893,000 dong
(tam trim chin muoi ba nghin dong);

[12] Chi phi do v€ nguyén don tu nguyén chiu.

[13] V& an phi dan sy so tham: Nguyén don va ong Poan Vin Q, 6ng
Truong Tan H dugc mién toan bo an phi dan su so tham, do thudc truong hop
nguoi cao tudi quy dinh tai Pidu 2 ctia Luat Nguoi cao tudi va ¢o don xin mién
an phi theo quy dinh cua Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016
ctia Uy ban thuong vu Qubc hoi quy dinh vé mac thu, mién, giam, thu, ndp,
quan ly va stir dung an phi va 1€ phi Toa an. Riéng ba Poan Thi X cdn ctr theo
Gidy uy quyén dé ngay 22/5/2018 c6 ban sao ho chiéu dinh kém thé hién ba
DPoan Thi X ¢ qudc tich Uc, khong thude trudng hop quy dinh duge mién giam
an phi. Can ct chting thu tham dinh gia S6 0304-2/2020/CT-MHD ngay
03/4/2020, két qua dinh gia tai san 1 4,316,599,000 dong (bdn ty ba trim mudi
sau nghin nam trdm chin muoi chin nghin dong) va phai chiu 4n phi nhu sau:
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- Doan Thi X, phai chiu an phi trén sd tién 616,657,000 1a 20,000,000
dong + (216,657,000 x 4%) = 28,666,280 dong (hai muoi tam tri¢u sau trim sau
muoi sau nghin hai trim tdm muoi dong).

- Doan Van Q, sinh nam 1956; khong phai chiu 4n phi

- Truong Tan H, sinh nim 1956 khong phai chiu an phi

- Truong Poan Anh D, sinh nim 1987; chiu 4n phi trén s tién
481,763,281 ddng 1a 20,000,000 dong + (81,763,281 x 4%) = 23,270,531 ddng
(hai muoi ba triéu hai trim bay muoi nghin nim tram ba muoi mébt dong).

- Doan Hiru P, sinh ndm 1960; khong phai chiu an phi

- Poan Thanh T, sinh nam 1962; chiu an phi 28,666,280 déng (hai muoi
tam triéu sau trdm sau muoi sau nghin hai trim tdm muoi déng).

- Poan Thanh L, sinh nam 1964; chiu an phi 28,666,280 dé)ng(hai muoi
tam triéu sau trdm sau muoi sau nghin hai trim tdm muoi déng).

- Nguyén Thi Thanh L, sinh nim 1965, chiu an phi 28,666,280 dong
(hai muoi tdm triéu squ trim sdu muoi sau nghin hai trim tdm muoi dong).

Vi cac 1€ trén;

QUYET PINH:

Ap dung khoan 2 Diéu 26, khoan 3 Piéu 35, diém ¢ khoan 1 Diéu 37 Bo
luat T tung dan sy nam 2015 va cdc Diéu 464; 465; 466; 468; 469; 470; 476;
479 B9 luat tb tung Dan sy nim 2015;

Ap dung khoan 5, khoan 11 Diéu 26, Piéu 227, Diéu 229 B Luat td tung
dan su 2015;

Ap dung Diéu 631; Diéu 633; Diéu 634; Diéu 635; diém a khoan 1 Diéu
652; Dicu 674; Dicu 675; Dicu 676 va Dicu 677 Bo luat Dan su 2005, stra doi
bd sung nam 2011;

Ap dung khoan 1 Diéu 9; khoan 1, khoan 2 Piéu 35; khoan 2 Piéu 41
Luat cong chimg 2006;

Can ctt Diéu 2 Luat Nguoi cao tudi va Nghi quyét 326/2016/UBTVQH14
ngay 30/12/2016 cia Uy ban thudong vu Qubc hdi quy dinh vé mirc thu, mién,
giam, thu, ndp, quan 1y va st dung an phi va I¢ phi Toa éan.

Tuyén xtr: Chap nhdn toan bd yéu cau khai kién cia nguyén don,

1. Huy Di chiic s6 cong ching 011109 1ap tai Van phong cong ching B
ngay 18/6/2014;
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2. Chia thira ké theo phap luat ddi voi di san cta cu Poan Van N va cu
Nguyén Thi N 13 Can nha sb 36/3 duong H, phuong B, quan B, Thanh phé Ho
Chi Minh (Can nha). Chia bang gia tri tién dong twong tmg ty té dugc hudng tai
thoi diém thi hanh an. Céc thira ké duogc chia di san véi ty 18 sau:

- Ba boan Thi X duogc chia: 1/7 gia tri Can nha;

- ong Boan Van Q, duoc chia 1/7 gié tri Can nha;

- Ba Boan Thi My D (chét nim 2012)

* C)ng Truong Tan H, duogc chia 7/32 cua 1/7 gia tri Can nha;
* Anh Truong Boan Anh D, dugc chia 25/32 cua 1/7 gia tri can nha;

- Boan Hitu P, dugc chia 1/7 gia tri Can nha;

- Poan Thanh T dugc chia 1/7 gia tri Can nha;

- Boan Thanh L dugc chia 1/7 gia tri Can nha;

- Nguyén Thi Thanh L dugc chia 1/7 gia tri Can nha.

Thuc hién tai Cyc thi hanh 4n dan sy Thanh phé H6 Chi Minh.

3. Phuong thire thi hanh: Céac thira ké c6 quyén ty thoa thuan gid tri Can
nha dé thi hanh an, néu khong thoa thuan duogc gia tri Cin nha thi budc phai phat
mai Can nha s 36/3 dudong H, phuong B, quin B, Thanh phd HS6 Chi Minh, dé
thi hanh an.

Bi don duogc céng nhan quyén sé hitu Can nha sé 36/3 duong H, phudng
B, quan B, Thanh pho H6 Chi Minh, trong trudong hop phai thanh toan duoc hét
sb tién theo ty 1€ ma cac thura ké con lai dugce nhan.

4. Budc 6ng Nguyén Vian H (chong ba L), ba Nguyén Thi Thanh L, anh
Nguyén Hoang H va tré Nguyén Hoang K (con ba L), 6ng Poan Hitu P, ba D
Thi D (vo 6ng P), ba Poan Thanh Q va 6ng Poan Minh Q (con 6ng P) phai giao
Can nha sb 36/3 duong H, phuong B, Quan B, Thanh phd Ho6 Chi Minh, cho céc
d6ng thira ké khi c6 yéu cau.

5. Chi phi t6 tung 1a chi phi thAm dinh gia tai san cac duong su phai chiu
theo quy dinh. Buoc ba Poan Thi X; 6ng Poan Van Q; 6ng Poan Hiru P; 6ng
DPoan Thanh L; ba Nguyén Thi Thanh L, mdi ngudi phai tra cho bi don s tién
1,143,000 dong (mdt triéu mot trim bon muoi ba nghin dong). Ong Truong Tan
H phai tra cho bi don s tién 1a 250,000 ddng (hai trim nim muoi nghin dong)
va anh Truong Poan Anh D phai ¢ nghia vu tra cho bi don sb tién 1a 893,000
ddng (tam tram chin muoi ba nghin dong).
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Thi hanh tai Cyc thi hanh 4n dan sy Thanh phé H6 Chi Minh.

6. Chi phi do v€ bi don ty nguyén chiu.

7. An phi dén sy so thim:

- Ba Poan Thi X, phai chiu 4n phi 1a 28,666,280 dong (hai muoi tim
triéu, sdu trim sau muoi sau nghin, hai trim tdm muoi déng).

- Ong DPoan Vin Q, sinh nim 1956; khong phai chiu 4n phi

- Ong Truong Tan H, sinh nim 1956 khong phai chiu an phi

- Anh Truong Poan Anh D, phai chiu 4n phi la 23,270,531 dong (hai
muoi ba triéu, hai trim bay muoi nghin, nim trim ba muoi mét dong).

- Ong Doan Hitu P, sinh nim 1960; khong phai chiu an phi

- Ba Poan Thanh T, sinh ndm 1962; chiu an phi 28,666,280 dé)ng (hai
muoi tim triéu sau trim sau muoi siu nghin hai trim tdm muoi dong).

- Ong Doan Thanh L, sinh nam 1964; chiu an phi 28,666,280 déng(hai
muoi tim triéu sau trim sdu muoi siu nghin hai trim tdm muoi dong).

- Ba Nguyén Thi Thanh L, sinh nam 1965, chiu an phi 28,666,280 dé)ng
(hai muoi tam tridu sau trim sdu muoi sau nghin hai trim tdm muoi dong).

Nguyén don dugc nhan lai s6 tién tam ung an phi da nop 1a 3,500,000 dé)ng
(ba triéu nam trim nghin dong) va 200,000 dong (hai trdim nghin dong), theo Bién
lai tam tmg 4n phi 1¢ phi s6 AG/2010/08258 ngay 05/3/2015 va AE/2011/03012
ngay 28/6/2016 ctia Cyc Thi hanh an dén su Thanh phd H6 Chi Minh.

Thue hién tai Cuc Thi hanh 4n dan sy Thanh phé H6 Chi Minh.

7. Ban an dugc thi hanh theo quy dinh tai Piéu 2 Luét Thi hanh an dan su,
ngudi duoc thi hanh 4n dan sy, ngudi phai thi hanh an dan sy c6 quyén thoa
thuan thi hanh 4n, yéu cau thi hanh an, tu nguyén thi hanh an hodc bi cudng ché
thi hanh 4n theo quy dinh tai cac Diéu 6, Piéu 7, Piéu 9 Luét Thi hanh an dan
su. Thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh
an dan su.

8. Quyén khang cdo: Cac duong su co quyén khang cdo ban an trong thoi
han 15 (mudi 1dm) ngdy, ké tir ngdy tuyén an; dbi voi cac duong sy khong co
mat tai phién tod hodc khong c6é mat khi tuyén an ma c6 1y do chinh dang thi
tho1 han khang cao dugc tinh tr ngay nhan dugc ban an hodc tir ngay ban an
dugc niém yét.

Noi nhn: TM. HQI PONG XET XU SO THAM
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- Tda 4n nhan dan tbi cao;

- Toa an nhan dan cép cao tai TP.H) Chi Minh;
-Vién kiém sat nhan dan cép cao tai TP.H Chi Mink;
- Vién kiém sat nhan dan Thanh phé HO Chi Minh;

- Cyc Thi hanh 4n dan sy TP.HO Chi Minh;

- Puong sy;
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