TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap — Tw do — Hanh Phic

Ban 4n s: 670/2022/HS-PT
Ngay: 14 - 9 - 2022

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thdm gom co:

Thdm phéan — Chii toa phién toa: Ong Phan Nhut Binh

Cdc Tham phén: Ong Hoang Thanh Diing

Ong Nguyén Vin Minh

- Thu ky phién toa: Ong Pham Phii Cuong, Thu ky Toa 4n nhan dan cap
cao tai Thanh phé Ho Chi Minh.

- Pai dién Vign kiém sdt nhan déan cdp cao tai Thanh phé Ho Chi Minh
tham gia phién toa: Ong Nguyén Mau Hung - Kiém sat vién.

Ngay 14 thang 9 nam 2022, tai tru sé T0a an nhan dan cdp cao tai Thanh
pho HO Chi Minh xét xir cong khai vu an hinh sy phuc tham thu ly so:
329/2022/TLPT- HS ngay 30 thang 5 nam 2022 doi vdi bi cao VO Minh B. Do ¢o
khang cao cuia bi cao d6i voi Ban an hinh su so tham so: 167/2022/HS-ST ngay
20-4-2022 ciia Toa an nhan dan Thanh phd H6 Chi Minh.

- Bi cao khang céo:

Ho tén: VO Minh B; Gidi tinh: Nam; Sinh ngay 10 thang 3 nam 1979 Tai:
Long An; Noi cu tra: B6/92 ap V, x4 A, huyén T, tinh Long An; Qudc tich: Viét
Nam; Ton gido: Khong; Dan toc: Kinh; Trinh d6 hoc van: 12/12; Ngh¢ nghiép:
Nguyén nhan vién xuat nhap khau Cong ty T; Con ong: V& Phude M; Con ba:
Lé Thi T1; Vo: Nguyén Thi Ngoc T2; Con: C6 03 ngudi, 16n nhét sinh nam
2005, nho nhat sinh ndm 2017; Tién an, tién su: Khong;

Bi cao tai ngoai (c6 mat).

(Trong vu an con co6 ngudi cd quyén loi, nghia vu lién quan khéng khang
cao, khong lién quan dén khang cdo nén Toa an khong tri¢u tdp dén phién toa).

NOI DUNG VU AN:

Theo CAc tai liéu c6 trong ho so vu dn, ndi dung vu dan dwoc tom tit nhu
Sau:

Theo céc tai li¢u c6 trong hd so vu an va dién bién tai phién toa, ndi dung
vu an duoc tom tat nhu sau:



Cong ty Trach nhiém hiru han mot thanh vién TF, Viét Nam (viét tat 1a
Cong ty T), hoat dong theo Gidy chimg nhian ding ky kinh doanh mi sb:
1101649459 do S& Ké hoach va Pau tu tinh Long An cap ngay 24/8/2012, nguoi
dai dién theo phap luat: ong Tung Wai M, sinh ngay 24/10/1965, quéc tich:
Trung Qudc, von diéu 18: 69.599.300.000 ddéng, nganh nghé kinh doanh: san
Xudt va gia cong san pham may mic dé xuat khau va tiéu thuy tai thi truong trong
nuéc; dia chi: Lo A2, dudng sé 2, Khu cong nghiép D, thi tran L, huyén L, tinh
Long An.

Ngay 11/01/2019, Cyc Hai quan Thanh phé HO Chi Minh ra Quyét dinh sb
20/QD-HQHCM vé viée kiém tra bao cédo quyét toan xuét - nhdp - ton kho
nguyén liéu, vat tu nhap khau va san pham xuat khau theo loai hinh gia cong
nam 2017 tai Cong ty T. Két qua phat hién: Coéng ty T vi pham quy dinh vé quan
1y nguyén li¢u, vat tu, may moc, thiét bi, san phrflm gia cong, san xuit xuét khau,
ché xuat din dén hang hoa thuc té ton kho thiéu so vdi ching tir ké toan, so ké
toan, ho so hang hoa xuat khau, nhap khau ddi v6i hang hoa thudc to khai hai
quan s6 101677134900/E21, ngay 27/10/2017 va sd 101716091150/E21, ngay
17/11/2017; tri gia tinh thué 1 2.925.019.999 dong, chénh léch s6 tién thué phai
nop theo an dinh thué la: 678.604.640 dong.

Tai Co quan diéu tra, ong Chin Chi Man (12 nguoi duge dugc Gy quyén boi
ong Tung Wai M, dai dién theo phap luat Cong ty T) khai: Ong Chin Chi M1
lam viéc tai Cong ty T tir ngay 31/3/2016, chitc danh 13 Tong quan 1y va diéu
hanh moi hoat dong cua cong ty theo chinh sach, chiu sy chi dao va phé duyét
ctia téng cong ty. Qua kiém tra chimg tir, dbi chiéu dir liéu kho, Xxe ra vao cong
ty, so sach ké toan, Cong ty T khong tién hanh nhap khau, khong thyuc hién bat
ky giao dich ndo lién quan dén viéc nhap khau 03 16 hang hoa theo 03 to khai
hai quan s6 101677134900/E21 ngay 27/10/2017, s6 101716091150/E21 ngay
17/11/2017 va s6 10209037441/E21 ngay 02/7/2018, tong tri gia hang hoa theo
khai bao la: 4.233.313.515 déng, sb tién thué phai ndp theo 4n dinh thué 1a:
982.128.736 ddng. Theo yéu cau cua Co quan Hai quan, Cong ty T di tu nguyén
ndp dir s6 tién thué trén cho Nha nudc,

Tai thoi diém xay ra vu viéc, quy trinh hoat dong ctia by phéan Xuat nhap
khau Cong ty T dugc phan cong nhu sau:

- V& Minh B, nhan vién xuét nhap khau chiu trach nhiém khai bao hai quan
trén phan mém Ecus, lam viéc truc tiép véi Co quan Hai quan khi c¢6 yéu cu,
giao dich voi cac dai 1y hang tau dé 1ay 1énh giao hang, van don sau d6 thanh
ly nhan hang giao vé cong ty.

- Ba Nguyén Thi Héng V, nhan vién xuét nhap khéu chiu trach nhiém nhén
thong tin hang hoa tir nguoi giri hang, nhan théng bao hang dén tir dai 1y hing
tau, chuyén thong tin cho V& Minh B tién hanh khai bao trén phan mém Ecus va
lam C/O.



- Ba Nguyén Thi Bich H — K¢é toan truong dong thoi quan sat va hd tro bo
phan xuat nhap khau,

V& Quy trinh khai bao hai quan hang nhap khau, cong ty thiét 1ap nhu sau:
Cong ty T mua 02 ban quyén phan mém Ecus cta Cong ty Trach nhiém hitu han
phat trién cong nghé TS, dugc nhén vién cia cong ty truc tiép cai dat 1 ban
quyén phan mém tai may tinh cua cong ty va 01 ban quyen duoc cai dat vao
may Vi tinh xach tay c4 nhan V& Minh B (theo B d¢ xuét, do ludn phai 1am viéc
ngoai cong ty, can sir dung dé khai bao kip thoi). Token duge ba H giao cho V&
Minh B sir dung va dugc cim vao 1 may tinh chuyén dung c6 cai dit 01 phan
mém ECUS dit tai phong ké toan ctia Cong ty T dé lam thu tuc khai bao xudt
nhap khau. Mat khau mdy tinh nay chi ¢6 H, chi L1, chi V, V& Minh B va nhan
vién IT 1a Nguyén Hoang Ngan K biét. Mat khau Token tai thoi diém md 3 to
khai néu trén duoc luu lai trén may tinh, néu nhan vién dang lam viéc bén ngoai
van c6 thé truy cdp vao may tinh cta cong ty dé thuc hién thu tuc khai bao hai
quan bang phin mém TeamViewer. Cong ty chi c¢6 V& Minh B sir dung
TeamViewer dé truy cap vao tir mdy tinh ca nhan dé khai bao thi tuc xuat nhap
khau.

+ Cong ty T giao cho B quyén Gidy gidi thiéu chwa ghi ndi dung di duoc
dong dau cua cong ty (theo dé xuat cia VO Minh B) d¢ B thuan tién khi lam thu
tuc hai quan va tu quan ly.

+ Thuc té, trude khi V3 Minh B 1am thi tuc khai bao hai quan hang hoa
nhap khau, ba Nguyén Thi Hong Van nhan ching tir hang nhap tr ngudi gui
chtng tir va thong bao hang dén tir dai 1y hing tau; kiém tra b chung tir da day
du; chuyén bo ching tir nay cho V6 Minh B thuc hién 1ap to khai trén phan mém
Ecus, sau d6 gui lai to khai nhép cho ba Van kiém tra. Sau khi ba Van xac nhan,
B s& tién hanh truyén to khai bang chit ky dién tr Token va giri to khai ciing ma
vach cho ba V. Khi hang vé téi cong ty, ba V giri toan bo chung tir lién quan dén
bd phan kho dé tién hanh nhéap kho, trudng hop cé sai sét bo phan kho s& phan
hdi lai. V& Minh B lién hé bd phan ké toan dé ung tién, dén dai 1y hing tau
thanh toan cac chi phi lién quan dén 16 hang sau d6 nhan 1énh giao hang tir dai ly
hang tau; lién hé dich vu xe dén cang dé thanh 1y va nhin hang giao vé cong ty.

Tai Co quan diéu tra, V6 Minh B, thira nhan phu hop v&i ndi dung do dai
dién Cong ty T da trinh bay néu trén. Ngoai ra, V6 Minh B khai nhan: Thang
7/2017, V& Minh B ¢6 don, kém theo hd so ca nhan (ho khau, bang cip, ching
chi...) ndp xin va da duoc Cong ty T tiép nhan, ky hop dong lao dong cé thoi
han 01 nam (ttr thang 9/2017 dén thang thang 9/2018), duoc hudng mirc luong
khoang 12.000.000 ddng.

Trong thoi gian V3 Minh B dugc giao phu trach lam thu tuc xuét, nhap
khau hang hoa cho Cong ty T. Cong viéc cu thé 1a ra cang 1am C/O (ngudn géc,
xuat xtr hang hoa), mo to khai hai quan khai bao hang hoa nhap khau, xuat khau
cho Cong ty T. Thang 10/2017, c0 -1 nguoi phu nit chi dong goi dién thoai vao
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s6 0949568999 cuia B dé nho nhap hang hoa (vai cac loai) tir nudc ngoai vé Viét
Nam, theo thoa thuin B dugc ngudi ndy tra cong 5.000.000 dong/mét container
hang. Do can tién va biét c6 thé loi dung so hé cia Cong ty T trong viéc quan ly
hoat dong xuét nhap khau, dugc quyén truy cip vao phan mém Team Viewer dé
truy cdp vao phan mém ECUS va chit ky sé (Token), nén B da nhan 101, dong
thoi st dung phap nhan Cong ty T (cOng ty nay la don - vi thuong xuyén nhép
vai cac loai vé gia cong, hang hoa nhap khau vé thudng duoc phan ludng xanh,
mién kiém tra thuc té hang héa ... va khong phai dong thué nhap khau thué VAT
nhap khau) 1am don vi dtng tén nhap khau hang héa (vai cac loai) vé cho ngudi
phu nit nay. Ngay 27/10/2017, V6 Minh B d3 m¢ to khai hai quan sd
101677134900/E21 khai tén don vi xuét khau 1a Cong ty T INTERNATIONAL
LIMITED, dia chi: 12/F T BUILDING, 203 WAI YIP STREET, KWUN
TONG, KWONLOON, HONG KONG va don vi nhap khau la Cong ty TNHH
MTV T Fashions (Viét Nam), dia chi: Lo A2, duong sé 2, khu cong nghiép
Thuéan Pao, thi trdin Bén Luc, huyén Bén Luc, tinh Long An. Sau khi c6 thong
tin cong ty xuét, cong ty nhap khau néu trén, vdi mot sb tai liu (Bill tau,
Invoice, Packing list) do ngudi phu nit dwa; V3 Minh B vao tiém Internet gan
Chi cuc Hai quan Cang Khu vyc 1, Quan 2, sit dung may vi tinh xach tay ca
nhan ctia B dé két néi mang Wifi, vao phdm mém Teamviewer dé két ndi voi
may vi tinh cta cong ty dang dugc gan Token. Sau d6 ding nhap vao phan mém
Ecus dé thuc hién khai bao cac thong tin theo mau to khai hai quan dién tir; khai
bao xong thuc hién bam truyén to khai hai quan dién tr. Hé thong dién tir Hai
quan c6 két qua phan hoi vao trong phan mém Ecus thé hién da phan ludng hang
hoa (hang héa dugc phan ludng xanh, mién kiém tra thuc té hang héa), trén co
s d6 B bam in td khai hai quan ra va giao cho ngudi phu nit d6 toan bd ho so,
dong thoi nhan 5.000.000 dong/bd td khai. Cac cong viée sau khi khai bao (lay
1énh, 1ay hang ra khoi cang...) do phia nguoi phu nit thuc hién.

Tuong ty, ngay 17/11/2017 va ngay 02/7/2018, V& Minh B tiép tuc duogc
ngudi phu nir d3 nhd md to khai hai quan nhap khau trude d6 thué mé thém 02
lan, theo 02 t& khai hai quan sé 10209037441/E21 va sb 102090374410 nhap
khau hang hoéa 1a vai céc loai, dugc huong mdi 16 5.000.000 déng. Sau mdi 1an
thuc hién xong thu tuc nhap khau thi nguoi phu nir thanh toan tién cho B dﬁy
du bang tién mat va giao lai toan bo hod so nhap khau.

cong ty T khong biét viéc V6 Minh B thyuc hién khai bao 03 to khai trén,
may tinh dugc cai phin mém khai bao hai quan dién tir (ECUS5VNACCS) va
Token cta Cong ty T luén mé san, V& Minh B chi dung phin mém Teamviewer
(phan mém khai béo tir xa) ddng nhip vao may tinh tai cong ty va thuc hién
truyén to khai. B khdng thong tin va trong Cong ty T ciing khong ai biét viéc VG
Minh B mé 03 to khai hai quan s6 101677134900/E21 ngay 27/10/2017, s
101716091150/E21 ngay 17/11/2017 va s6 10209037441/E21 ngay 02/7/2018.



Nhan thtrc dugc viéc lam vi pham néu trén, ngay 13/11/2020 Vo Minh B da
ndp so tién huodng loi 15.000.000 dong nod1 trén vao tai khoan tam gitr cia Co
quan diéu tra dé khac phuc hau qua.

- Qua lam viéc v6i 6ng Pham Dinh G - Truong phong ky thuat Cong ty
TNHH phat trién cong nghé TS, dé kiém tra dit liéu ciia phdn mém Ecus do
Cong ty TNHH phat trién cong nghé TS cung cap, duoc cai dat trén mdy tinh
Dell Optimex 7010 ctia Cong ty T. Qua kiém tra dit liéu duoc luu trén may tinh
nhan thay khong tim thiy dir liéu c6 lién quan dén viéc khai bao hai quan cua 03
t& khai hai quan néu trén, ong Pham Pinh G cho biét Cong ty TNHH phat trién
cong nghé TS ¢6 ky hop dong ban va cai dit phan mém Ecus trén 02 may tinh
cho Cong ty T (phu hop véi trinh bay cua dai dién Cong ty T va 101 khai cua VO
Minh B).

Pdi véi truong hop ca nhan thuc hién viéc mé to khai hai quan dién tir khai
bao tir xa va dir liéu khong duoc luu vao may co gan Token, thi: (1) Trudc hét
ca nhan d6 phai c6 mat khau (password) cua chit ky s6 (Token), cia phan mém
Ecus5vnaccs, thong tin tai khoan khai bao trén hé thong khai bao hai quan dién
tr (Ecus5vnaccs); (2) Nguoi khai str dung may tinh cta ho mé phan mém truy
cap tir xa (Teamviewer) truy cdp vao may c6 gan chir ky sb, mo phan mém
duyét ky, nhap password chir ky $0, nhap username, mat khau tai khoan va mat
khau bi mat trinh ky; (3) Tai may tinh khong c6 gan chir ky s6, c6 phan mém
khai bao Ecus5vnaccs: mé phan mém, diang nhap vao phan mém, chon trinh ky
va nhadp cac thong tin tai khoan trinh ky (username, mat khau tai khoan, mat
khau bi mat), mé to khai can khai va khai béo. To khai can ky s6 s& duoc gui 1én
server trinh ky ctia TS; (4) Tai may tinh c6 gin chir ky s, ngudi khai vao tinh
nang duyét ky, 14y to khai can ky s trén server trinh ky vé, tién hanh ky va gui
lai cho nguoi khai. Lac ndy cac thong tin lién quan dén to khai s& duoc luu tai
may tinh co6 phan mém khai bao, dir liéu khai bao qua tinh ning trinh ky s&
khong luu gifr tai may tinh ¢ gan chit ky s6 (Token).

Tai Co quan diéu tra, V4 Van V1 1a nguoi diéu xe ché hang Container tai
cang Cat Lai, khai: Ngay 27/10/2017, anh Vi sé dién thoai: 0922.727.579,
bd phan xudt nhap khau cua cong ty Phuc G, ngudi quan 1y 1a chi D sé dién
thoai: 0938.536.611, thué V1 chd Container s6 TGHU6047810 tir cang Cat Lai
dén kho s6 2 Thang Loi, khu cong nghiép Tan Binh véi gia 2.600.000 dong, V1
lai thué lai anh B1 véi gia 2.500.000 dong. Viéc anh B1 diéu tai xé nao thi Vo
Van V1 khong r6, hang hda bén trong anh V2 néi 1a hang nguyén liéu may mac,
thue hién van chuyén khong c6 hop dong hodc van ban, gidy to gi.

Tuong tu, ngay 18/11/2017, sau khi nhan van chuyén hang ctia anh V2, chi
D - Cong ty Phlic G d6i véi Container s6 TCNUS8235558 tir cang Cat Lai dén
kho s6 727 C, Tan Binh véi gia 2.600.000 dong, V4 Van V thué lai anh Nguyén
Duong C véi gia 2.500.000 dong.



Tuy nhién, sau d6 V& Van V1 da thay doi 10i khai khi khong thira nhan
dugc anh V2 thué ché sb hang hoa trong 02 cont néi trén cho Cong ty Phic G,
cling khong thira nhan da thué anh B1 va anh C van chuyén hang hoéa nguyén
liéu may mic trong 02 cont noi trén tir cang Cat Lai vé kho ctiia Cong ty Phuc G.

Xéc minh tai Cuc Thué tinh Long An: Cong ty T, mi sb thué: 1101649459,
nguoi dai dién theo phap luat: 6ng Tung Wai M, dia chi try s& cong ty: Lo A2,
duong s6 2, khu cong nghiép D, thi tran L, huyén L, tinh Long An. Cong ty
dang thuc hién nghia vu thué tai Cuc thué tinh Long An. Tur khi thanh lap dén
khi phéat hién cac sai pham trén thi cOng ty chua tirng bi x{r phat hanh chinh.

Ngay 27/8/2020, Hoi dong dinh gia tai san thudng xuyén trong t6 tung hinh
su cap Thanh phé HO6 Chi Minh c6 két luan s6 5532/KL-HPDGTS, két lun trj
gia hang hoa theo 02 to khai sb 101677134900/E21, ngay 27/10/2017 va sb
101716091150/E21, ngay 17/11/2017 14 2.925.020.003 ddng.

Ngay 24/9/2020, Hoi dong dinh gia tai san thudng xuyén trong t6 tung hinh
su cép Thanh phé Ho Chi Minh tiép tuc c6 két luan sé 6152/KL-HPDGTS, két
luan tri gia hang héa theo to khai s6 10209037441/E21, ngay 02/7/2018 la
1.308.293.516 dong. Tong trj gia 4.233.313.519 dong.

Vat chimg tam giir: Co quan diéu tra da thu giit 15.000.000 dong do V&
Minh B tu nguyén ndp lai khoan tién hudng lgi bat chinh vao tai khoan tam gitr
cta Co quan Canh sat dicu tra ngay 13/11/2020.

Tai Ban céo trang so 578/CT-VKS-P3, ngay 24 thang 11 nim 2020 cia
Vién kiém sat nhan dan Thanh phd H6 Chi Minh truy t6 V& Minh B vé toi “Van
chuyén trai phép hang hoa qua bién giéi”, theo quy dinh tai khoan 3 Diéu 189
B0 luat hinh su.

Tai Ban én hinh sw so tham sé: 167/2022/HS-ST ngay 20-4-2022 ciia Toa
an nhan dan Thanh pho Ho Chi Minh da quyét dinh:

Can ct khoan 3 Diéu 189; diém s khoan 1, khoan 2 Diéu 51 B0 luat hinh
Su.

Xtr phat: Bi cao V& Minh B 05 (nam) nam tu, vé toi “Vdn chuyén hang hod
trai phép qua bién gidi”. Thoi han tu tinh tir ngay bat bi cao dé thi hanh an.

Ngoai ra, ban an so thim con quyét dinh vé xu 1y vat ching, trach nhiém
dan sy, an phi va quyén khang céo theo quy dinh cua phép luat.

Ngay 26/4/2022, bi cao V6 Minh B c6 don khang cao véi ndi dung khong
dong ¥ muc &n cua ban an so tham va y€u cau xem xét xur ly chu s6 hang duoc
van chuyén.

Tai phién toa phiic thim:

Bi cao VO Minh B thira nhan hanh vi pham t6i, chi khang c4o xin giam nhe
hinh phat véi 1y do bi cao khong phai 1a chu ctia hang hoa duogc van chuyén qua



bién gi6i, khong phai 12 ngudi chu muu trong viée van chuyén so hang nay, ma
chi nhan tién cong 15.000.000 dong, bi c4o pham toi lan dau, gia dinh c0 cha me
16n tudi, con nho. Ngoai ra, yéu cau xem xét xir Iy ddi voi chu cia sé hang néu
trén.

Pai dién Vién kiém sat nhan dan cép cao tai Thanh phé H6 Chi Minh phat
biéu quan diém: Ban an ctia Toa an cdp so tham xét xir bi cao V& Minh B 05
nam tu vé t6i “Van chuyén trai phép hang héa qua bién giéi” 1a ¢6 can ctr, ding
ngudi, ding toi va ding phap luat. Tai phién toa phic tham, bi cdo khang cdo
xin giam nhe hinh phat nhung khéng cung cap dugc tinh tiét giam nhe ndo mai
nén khong co can ctr chap nhan. Ddi v6i khang cdo yéu cu xir Iy chi s6 hang
véan chuyén, co quan tién hanh té tung cip so thim di 4p dung cac bién phap can
thiét dé 1am rd ai 1 chu s hang nay nhung khong xac dinh dugc. Do d6, dé nghi
Hoi dong xét xir khong chip nhan khang cdo cta bi cdo va gilt nguyén ban an so
tham.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, can clr vao cac tai liéu trong ho so vu an da
dugc tranh tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:

[1] V& hanh vi, quyet dinh t6 tung cta Co quan canh sat diéu tra, Diéu tra
vién, Vlen kiém sat Kiém sat vién trong qua trinh diéu tra, truy t6 da thuc hién
ding vé tham quyen, trinh tu, tha tuc quy dinh ctia B§ luat tb tung hinh su. Qua
trinh diéu tra va tai phién toa, b1 cdo khong cé y kién hodc khiéu nai vé hanh vi,
quyét dinh ctia Co quan tién hanh t6 tung, ngudi tién hanh t6 tung. Tai cac ban
tu khai, bién ban 1ay 10i khai, bi cdo déu trinh bay 10i khai hoan toan ty nguyén,
khong bi €ép cung, nhuc hinh. Do d6, cac hanh i, quyét dinh t6 tung cua Co
quan tién hanh td tung, nguoi tién hanh t6 tung da thuc hién déu hop phép.

[2] Tai phién toa phtic tham, bi cao V& Minh B di thira nhan hanh vi pham
t6i nhu ban an so tham da néu. Loi khai ctia bi céo tai phién toa phu hop 10i khai
tai co quan diéu tra, 101 khai cia ngudi lam chimg clng céc tai liéu, ching cur
khac ¢ trong hd so vu an, qua d6, Hoi dong xét xir phiic tham c6 du co so dé
xac dinh nhu sau:

[2.1] V6 Minh B la nhéan vién Céng ty T, duogc giao phu trach lam thu tuc
xuat, nhap khau hang héa cho Coéng ty. Bi céo biét Cong ty T 1a don vi nhap
khéau hang hoa 1a vai cac loai va phu ki¢én may mac tir nudc ngoai vé Viét Nam,
dé gia cong may mic xuat khau, khong phai dong thué nhap khau; 1a don vi thuc
hién khai bao nhap khau hang héa thuong dugc hé thong hai quan phan ludng
xanh, chi kiém tra trén hd so khai béo, khong kiém tra thuc té hang héa. Tir do,
bi cédo di loi dung so hé cua Cong ty T trong viée quan 1y chir ky sé (Token),
gidy gi6i thiéu; loi dung viéc chi bi céo 1a nguoi c6 diy di cac mat khau
(password) dé truy cip vao phan mém khai bao hai quan dién tir (Ecus5vnaccs),
phan mém khai bao tir xa (Teamviewer) dé thuc hién mo to khai khai hai quan
cho ddi tuong di thué bi cdo 1am thu tuc nhap khau vai nham hudng loi. Cu thé,
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trong nam 2017 va nam 2018, V& Minh B dd mé 03 to khai hai quan sb
101677134900/E21 ngay 27/10/2017, s 101716091150/E21 ngay 17/11/2017
va s6 10209037441/E21 ngay 02/7/2018, cho mdt nguodi phu nit ma B khéng
quen biét, khong c6 thong tin c4 nhan, dé nhan mdi cont 5.000.000 ddong, téng
cong la: 15.000.000 dong. Ngay sau khi duoc thong quan, hang héa duogc
chuyén di trong ngay nham tranh bj phat hién.

[2.2] Tong tri gia hang hoa theo 03 to khai hai quan néu trén theo két luan
ciia Hoi dong dinh gia thuong xuyén trong t6 tung hinh su cip Thanh phd la:
4.233.313.515 dong; sb tién thué nhip khiu phai ndp theo 4n dinh thué Ia:
982.128.736 dong.

[2.3] V6i hanh vi néu trén, Toa an cip so tham xét xir bi cdo V3 Minh B
pham t6i “Van chuyén hang hoa trai phép qua bién gi6i” theo quy dinh tai khoan
3 Piéu 189 Bo luat hinh su nam 2015 (sira doi, b6 sung nam 2017) 1a ¢o can ct,
ding nguoi, dung to1 va ding phap luat.

[3] Xét thdy, hanh vi ctia bi cdo B 13 nguy hiém cho xa hoi, xAm pham trat
tu quan 1y kinh té ctia Nha nudc, vi vay, can phai xur Iy nghiém mai ¢6 tac dung
ran de, gido duc va phong ngtra chung.

[4] Xét khang cao cua bi cao VO Minh B.
[4.1] D6i véi khang cao xin giam nhe hinh phat.

Trong vu an ndy, bi céo thyc hién hanh vi pham toi 03 lan, tri gia hang hoa coa
mdi 1an pham ti déu trén 100.000.000 dong, tong gia tri hang hoa cua 03 1an van
chuyeén 1a rat 1on (trén 4 ty dong). Tuy nhién, khi luong hinh, ban 4n caa Toa an cap
so tham da xac dinh bi cio khdng c6 tinh tiét ting ning trach nhiém hinh s va ap
dung céc tinh tiét giam nhe nhu bi céo thanh khan khai b4o, da nop lai s6 tién thu
lgi bat chinh, bi c4o chua c6 tién 4n, tién su, quy dinh tai diém s khoan 1, khoan 2
Piéu 51 B luat Hinh su 2015 (stra doi, b6 sung ndm 2017) dé xir phat bi cdo 05 nim
tl, bang muc khoi diém cua khung hinh phat tl tai khoan 3 Diéu 189 Bo luat hinh sy
1a nhe va c6 loi cho bi cdo. Tai cap phuc tham, bi co khang cdo xin giam nhe hinh
phat nhung khong cung cip duoc tinh tiét giam nhe nao mai nén khéng cé co s
chap nhan khang c4o nay cuta bi céo.

[4.2] V& khang cdo yéu cau xem xét xtr 1y ddi v6i chu hang.

Hb so vu an thé hién, Co quan diéu tra da c6 vin ban dé nghi Tong Cuc
truéng Tong Cuc duong bo Viét Nam cung cap dinh vi GPS ddi véi cac phuong
tién van chuyén hang tir cang Cét Lai vé kho (but luc 114), nhung khong nhan
dugc két qua; co cong van gli cac nha mang dé nghi cung cdp danh sach cac sd
dién thoai cua V& Minh B, V& Vin V1, Nguyén Hoang V2, ddi tuong D va lai
xe container 1a cac ddi twong c6 lién quan dé truy tim lai nhimg ai da giao dich,
lién hé qua dién thoai trong cic ngdy md cac to khai, van chuyén hang tir cang
Cat Lai vé kho (bt luc 96, 101, 104, 109, 117-120), tuy nhién, chi c6 nha mang
Mobiphone cung cip danh sach cac so dién thoai lién quan nhung khong dung
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theo yéu cau. Ngay 26/9/2019, Co quan diéu tra c¢6 cong vin sb6 9268 (bat luc
49) gii Co quan canh sat diéu tra B Cong an (CO1) phdi hop xac minh thong
qua dai dién Canh sat Hong Kong cac van dé lién quan dén viéc xuat khau cac 16
hang van chuyén nhdm 1am r5 ai 1a chu hang nhung ciing khong co6 két qua.

Qua trinh giai quyét vu an, Toa an cp so tham ciing da 02 1an tra ho so dé
diéu tra bd sung (theo cac Quyét dinh s6 99/2021/HSST-QP ngay 07/5/2021 va
s6 387/2021/HSST-QP ngay 23/9/2021) dé 1am rd ai 1a nguoi lam thi tuc nhan
cac phiéu xudt/nhdp bai cac Container s6 TGHU6047810 va Container sb
TCNU8235558 vao cac ngay 27/10/2017 va 18/11/2017 tir Cang Cat Lai dé giao
lai cho 6ng Nguyén Tan P va 6ng Nguyén Vin N; Piéu tra 1am 15 Cong ty C
phan xuat nhap khau Phuc G c6 hay khong cac kho hang tai dja chi 727 C va
Khu cong nghiép Tan Binh vio thoi diém xay ra vy an; Diéu tra lam rd Cong ty
C6 phan xuat nhap khau Phiic G ¢6 phai 1a cha cua sé hang d3 van chuyén trai
phép qua bién giéi hay khong. Tuy nhién, do khong thé 1am r& dugc nhimng van
dé trén, nén Vién kiém sat nhan dan Thanh phé HO Chi Minh d4 ¢6 cac Vin ban
s6 81/VKS-P3 ngay 19/5/2021 va sd 161/VKS-P3 ngay 08/10/2021 giit nguyén
quan diém truy td.

Do vay, Co quan Diéu tra di c6 Quyét dinh tach vu 4n “Buédn lau” dé diéu
tra lam r0 trach nhiém cua doi tugng l1a chu hang trong mot vu an khéc.

Ngoai ra, nhu phan tich tai muc [2.3], d4 c¢6 du co sd két ludn hanh vi pham
td1 cua bi cdo. Do do, viéc xac dinh chu hang va giai quyét trach nhiém hinh su
ctia d6i twong nay khong lam thay doi ban chat hanh vi pham ti va khong anh
hudéng dén trach nhiém hinh sy cta bi cdo B.

Vi vay, khang c4o néu trén ctia bi cd0 la khong c6 can ctr chap nhan.

[5] Tur phén tich trén, Hoi dong xét xtr phuc tham, khong chap nhan khang
c4o cua bi c4o, va giir nguyén ban an so tham nhu dé nghi cua dai dién Vién kiém
sat nhan dan cap cao tai Thanh phé Ho Chi Minh tham gia phién toa la ¢ can ct
chap nhan.

[6] Ngoai ra, vé 1y lich cua bi cao, theo 1y lich bi can (BL 41) va phén tham
tra cong khai tai phién toa phiic tham, c6 co s xac dinh bi cao V& Minh B ¢c6 03
ngudi con, 16n nhét sinh ndm 2005, nho nhit sinh nam 2017. Tuy nhién, Ban an
so tham tai phan 1y lich ctia bi cdo lai ghi bi cdo c6 02 ngudi con, 16n nhat sinh
nam 2005, nhé nhét sinh nam 2007, 12 chua dung nén can st lai cho dung véi
1y lich tu phép cua bi céo.

[7] Céac quyét dinh khac cua ban an hinh su so thim khong c6 khang céo,
khong bi khang nghi phat sinh hiéu luc phap luat ké tir ngay hét thoi han khang
cdo, khang nghi.

[8] An phi hinh su phiic tham: bi cdo V& Minh B phai chiu theo quy dinh
phap luat vé an phi, 1& phi Toa an.

Vi cac 1€ trén;



QUYET PINH:

Can ctr vao diém a khoan 1 Diéu 355, Biéu 356 cua Bo luat td tung hinh sy
nam 2015.

Khéng chap nhan khang cdo cta bi cao V6 Minh B. Giit nguyén Ban an
hinh sy so tham so: 167/2022/HS-ST ngay 20-4-2022 cua Toda an nhan dan
Thanh phd H6 Chi Minh.

1. Cin ct khodn 3 Dicu 189; diém s khoén 1, khoan 2 Diéu 51 B9 luat hinh
su.

Xt phat: Bi co V8 Minh B 05 (ndm) nim tu, vé tdi “Vén chuyén trai phép
hang hod qua bién gidi”. Thoi han ti tinh tir ngay bét bi cao dé thi hanh an.

2. Cac quyét dinh khac ctia ban an hinh sy so tham khong c6 khang cdo,
khong bi khang nghi phat sinh hiéu luc phéap luat ké tir ngay hét thoi han khang
cao, khang nghi.

3. An phi hinh sy phtc tham: bj cdo V6 Minh B phai chiu 200.000 (Hai
tram nghin) dong.

Ban an phuc tham c6 hiéu luc phép luat ké tir ngay tuyén an./.

Noi nhén: , TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan toi cao; (1) THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai Thanh phé H6 Chi Minh; (1)

- TAND Thanh phd H6 Chi Minh; (2)

- VKSND Thanh phd H6 Chi Minh; (1)

- Cong an Thanh phé H6 Chi Minh; 1) (Paky)

- S¢ tu phap tinh Long An; Q)

- Cyc THA DS Thanh phé H6 Chi Minh (1)

- Bi céo; @ .

- UBND x4 A, huyén T, Long An: (1) Phan Nhyt Binh

- Luu hd so vu 4n (1). VP (5)16b. (PPC).
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