TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phiic
Ban 4an s6: 14/2025/KDTM-PT
Ngay: 17/01/2025
V/v tranh chip vé hop dong
thué quyén sir dung dat”

] _ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH
- Thanh phdan Hpi dong xét xir phiic tham gom co:
Tham phan - Cht toa phién toa: ~ Ba Lé Thi Quynh Anh
Céc Tham phén: Ba Mai Thi Thanh Ta
Ba Vi Thi Huong
- Thu ky phién toa: Ba Huynh Thay Ngan - Thu ky Toa an nhan dan Thanh
pho H6 Chi Minh.

- Dgi di¢gn Vién kiem sit nhin dan Thinh phé Ho Chi Minh: Ong Ton
Manh Hung - Kiém sat vién tham gia phién toa.

Trong cac ngay 25/11/2024, 17/12/2024 ,10/01/2025 va 17/01/2025, tai tru s&
Toa an nhan dan Thanh ph6é H6 Chi Minh, s6 131 duong Nam Ky Khoi Nghia,
phuong Bén Thanh, Quan 1, Thanh pho H6 Chi Minh da xét xu phic tham cong
khai vy an kinh doanh thuong mai thu 1y s6 185/KDTM-PT ngay 01/10/2024 vé viéc
“Tranh chap vé hop dong thué quyén st dung dat”.

Do ban an kinh doanh thwong mai so tl}ém sO 159/2024/KDTM-ST ngay
17/7/2024 ctia Toa an nhan dan Quéan 1, Thanh pho H6 Chi Minh bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir s6 5610/2024/QDPT-KDTM ngay 22
thang 10 nam 2024; Cac Quyét dinh hoan phién toa so 16313/2024/Qb-PT ngay
07/11/2024 giira cac duong su:

1. Nguyén don: Cong ty CO phan GD; dia chi: 10-12-14-16 N, Phuong
N1, Quan M, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap cia nguyén don: Ong A, sinh nam 1968; dia

chi: 171 duong T, phuong D, Quan M, Thanh phd H6 Chi Minh; 13 nguoi
dai dién theo iy quyén (Vian ban uy quyén ngay 19/11/2024) - c6 mit.

2. Bi don: Cong ty Cq phan T4p doan K; dia chi: Khu Phirc hop Giai tri
K, xa Thanh DPtrc, huyén Bén Luc, tinh Long An.

Nguoi dai dién hop phap cua bi don: Ong Ngbd Hoang Q, sinh nim
1979; dia chi: Ap 7, xa L huyén B, tinh Long An; 13 nguoi dai dién theo uy
quyén (Vin ban uy quyén ngay 25/11/2024) — (c6 mit vao cac ngay 25/11/2024,
17/12/2024, 10/01/2025, vang mit vao ngdy tuyén an 17/01/2025)



3. Nguoi co6 quyén 191, nghia vu lién quan:

3.1 Ba Phan Thi Phuong T, sinh nam 1965 — Chu Doanh nghi€p Tu nhan
Nha hang Khach san PT; dia chi: 13A Cu x4 Phan Pang Luu, Phuong 3, quan
Binh Thanh, Thanh phé) Hd Chi Minh; dia chi Chi nhanh: 102-104 Ly Ty Trong,
phuong Bén Thanh, Quén 1, Thanh phd HO Chi Minh.

’ Nguoi dai dién hop phap: Ong Ngd Hoang Q, sinh nam 1979; dia chi:
Ap 7, xa L huyén B, tinh Long An; 1a nguoi dai dién theo uy quyén (Van ban uy
quyén ngay 25/11/2024) — (cO mat, vang mat vao ngay tuyén an 17/01/2025).

3.2 Cong ty Co phan K; dia chi: 102-104 Ly Tu Trong, phuong Bén
Thanh, Quan 1, Thanh pho H6 Chi Minh;

Nguoti dai dién hop phap: (:)ng Masayuki O, sinh nam 1967, ql,J.(A’)C‘tiChI
Nhat Ban, cho ¢ hién tai: 13 Nguyen Q, Phu:b’ng M1, quan T, Thanh pho Ho6 Chi
Minh 1a nguodi dai dién theo phéap luat — Vang mat.

Nguoi khang cdo: Bi don Cong ty C6 phan Tap doan K va nguoi ¢ quyén
loi, nghia vy lién quan ba Phan Thi PT - Chu Doanh nghi¢p Tu nhan Nha hang
Khach san PT khang c&o toan by ban an so tham s6 159/2024/KDTM-ST ngay
17/7/2024 ctia Toa an nhan dan Quan 1, Thanh ph H6 Chi Minh.

NOI DUNG VU AN:

1. Tai Pon khéi kién ngay 28/11/2018, don thay d6i yéu cau khai kién
ngay 30/10/2019, 15i khai trong qua trinh giai quyét vu 4n va tai phién toa, nguoi
dai dién hop phép cua nguyén don Cong ty C6 phan GD (Sau day goi 1a Cong ty
Gia Binh) trinh bay:

Ngay 02/4/2009, Uy ban nhan dan Thanh phé HO Chi Minh ban hanh
Quyét dinh s6 13669/QD-UBND giao khu dat sd 102-104 duong Ly Tu Trong,
phuong Bén Thanh, Quén 1, Thanh phé H6 Chi Minh cho Cong ty GD lam cira
hang thoi trang va van phong.

Ngay 15/6/2009, Uy ban nhan dan Thanh phé H6 Chi Minh va Cong ty
GD ky Hop dong thué dat s 4140/HD-TNMT-BDKKTD dbi véi khu dat tai dia
chi 102-104 Ly Tu Trong, phuong Bén Thanh, Quan 1, Thanh phé H6 Chi
Minh, myc dich thué sir dung lam cira hang thoi trang; Diéu 3 hop dong néu 1d
“Viéc str dung dét trén khu dat thué phai phu hop v6i muc dich str dung dat da
ghi trong Piéu 1 cia hop dong”

Ngay 29/6/2009, Uy ban nhan dan Thanh phd H6 Chi Minh cép Gidy
chtng nhan quyén st dung dat s T00905 cho Cong ty GD dbi v6i quyén sur
dung dit tai dia chi s6 102-104 duong Ly Tu Trong, phuong Ben Thanh, Quan
1, Thanh phé H6 Chi Minh, thudc thira dat s6 31, to ban do sd 31, dién tich
216 3m?, muc dich sir dung: Dt san xuét kinh doanh thot han su dl_mg dén ngay
01/4/2059; ngudn gbc str dung dat: Nha nudc cho thué dat tra tién hang nam.



Ngay 09/9/2009, Cong ty C6 phan GD (tru6e day 1a Cong ty GD) va
Cong ty Co6 phan Tap doan K (tru’oc day 1a Cong ty C6 phan Xay dung Thuong
mai Dich vu K) ky két “Hop dong thué cong trinh xdy dung” sb 09/09-
2009/HD-DMGD-KT, cho thué toan bd cong trinh xay dung trén khu dit co
dién tich 216,3m?, tai dia chi s6 102-104 duong Ly Ty Trong, phudng Bén
Thanh, Quan 1, Thanh phé HO Chi Minh, muc dich thué dé st dung va cho thué
lai 1am ctra hang thoi trang, thuong mai va cac dich vy khac, thoi han thug 1a 25
nam ké tir ngay ky hop dong, gia thué hang nam: 1.234.606.000 dong/nim va
22% lai sau thué hang nam tinh tir ndm tha 6 trd di dén nam th 25 cia hoat
dong khai thac kinh doanh cong trinh xay dung; gid thué toan by cong trinh
trong 25 nam 30.865.152.000 ddng va 22% lai sau thué hang nim tinh tir ndm
thtr 6 tro di dén nam thir 25...

Ngay 25/9/2009, Cong ty GD dugc S& Xay dung Thanh phd HO Chi Minh
cap gidy phép xdy dung sd 156/GPXD “Puoc phép xay dung cong trinh: Nha
Vin phong” tai 102-104 dwuong Ly Tu Trong, phuong Bén Thanh, Quan 1,
Thanh phé H6 Chi Minh, sé tang duoc cap phép: 02 ham + 8 tang + lung tai
tang 1 + mai che thang. Mat do xay dung: 78,72%, chiéu cao cong trinh: 32,7m,
tong dién tich san xay dung: 1.845,74m?,

Ngay 25/11/2009 Cong ty GDva Cong ty Co phan Tép doan K (Sau day
goi 1a Cong ty K) ky phu luc hop dong s6 01 thoéa thuan vé thanh toan tién Ung
trude.

Qua trinh thuc hién Hop dong Cong ty K da vi pham hop dong cu thé nhu
Sau.

- Vi pham Diéu 4, Biéu 5 ciia hop dong: Cong ty GDda ban giao tat ca ho
so phép 1y cong trinh cho Cong ty K quan ly (Trir Gidy chiing nhan quyen su
dung dat) va uy thac cho Cong ty K thuc hién toan bo céc thu tuc dau tu xay
dung cong trinh. Tuy nhién, trong qué trinh nhan uy thac, Cong ty K da dé xay
ra viéc xay dung cong trinh khong dung gidy phép bi Thanh tra S¢ Xay dung xir
phat vi pham theo Quyét dinh s6 698/QD-KPHQ ngay 23/6/2016 véi so tién
1.043.818.205 ddong. Bén canh d6, thang 3/2016 khi cong trinh xay dyng da
hoan thanh nhung chua dugc hoan céng, chua duoc cap Giay chiang nhan quyén
so hiru cong trinh theo quy dinh cua phéap luat thi Cong ty K da dua cong trinh
vao kinh doanh va ty y chuyén doi cong niang sang kinh doanh khach san ma
khong trao ddi voi Cong ty Gia Dinh.

- Vi pham nghia vu Vé tai chinh theo quy dinh tai Diéu 3 va Piéu 4 cua
Hop ddng: Khong thuc hién day du cac nghia vu da cam két tai Hop dong thué
cong trinh xay dung néu trén: Khdng thanh toan phan tién thué céng trinh bang
22% l3i sau thué hang nam, khdng thanh toan tién thué dat theo cam két nén
Cong ty GDda c6 nhiéu cong van yéu cau Cong ty K thuc hién nghia vu tai
chinh. Sau nhiéu lan trao d6i nhung khong duoc phia Cong ty K thuc hién nén
Cong ty GDda c6 Cong van dé nghi chim dat Hop ddng thué cong trinh xay
dung trén.



Tai don khoi kién dé ngay 28/11/2018, nguyén don yéu cau Toa 4n giai
quyét: Tuyén Hop dong cho thué céng trinh xay dung s6 09/09-2009/HD-
DMGPD-KT ngay 09/9/2009 ky két giita Cong ty GD va Cong ty C6 phan Xay
dung Thuong mai Dich vu K v6 hi¢u; Buoc Cong ty Co phﬁn Tap doan K phai
giao tra mit bang cho Coéng ty C6 phan GD cing cong trinh xay dung trén dat
tai s6 102 — 104 Ly Tu Trong, Phuong Bén Thanh, Quan 1, Thanh phé HO Chi
Minh. Céng ty C6 phan GD c6 trach nhiém thanh toan chi phi hop 1& xay dung
cong trinh trén dat tai dia chi trén cho Cong ty C6 phan Tap doan K dé hop thirc
héa chi quyén nha dat trén theo dung quy dinh ctia phap luat. Budc Cong ty Co
phan Tap doan K phai boi thuong do viéc ky két hop dong trai phap luét véi s6
tién 24.534.057.305 dong.

Tai don thay d6i yéu cau khoi kién dé ngay 30/10/2019, nguyén don yéu
cau Toa 4n giai quyét: Pinh chi thyc hién Hop dong sé 09/09-2009/HD-DMGD-
KT ngay 09/9/2009 ky két gitra Cong ty GD (nay 1a Cong ty C6 phan GD) va
Cong ty Co phan Xay dung Thuong mai Dich vu K (nay 1a Cong ty C6 phan
Tap doan K);

- Budc Cong ty Co phén Téap doan K phai bdi thuong cho Cong ty C6
phan GD s0 tién (tam tinh dén ngay khoi kién) gdom:

+ Khoan tién boi thuong do Cong ty Co phan Tap Doan K xay dung sai
ndi dung giay phép xay dung bi Thanh tra S¢ xay dung phat vi pham hanh
chinh: 1.043.819.205 dong.

+ Khoan thanh todn 22% loi nhuan sau thué mdéi nam (Tinh tir thang

09/2015 dén nam 2019) twong ing s tién 1.000.000.000 dong/ndm x 04 nim =
4.000.000.000 ddng.

+ Khoan tién 13i do cham thanh toan c4c khoan tién trén: 17.441.723.407 dong.

+ Khoan tién phat vi pham Hop dong: 4.000.000.000 dong x 8% =
320.000.000 dong.

+ Tién thué dat tur 01/01/2017 dén 31/08/2019 (chua thyc hién nghia vu
theo thoa thuan): 2.498.609.109 dong.

Tong cong: 25.304.151.721 dong.

- Budgc Cong ty C6 phan Tép doan K ¢6 trach nhiém giao lai toan bo mat
bang tai s6 102 — 104 duong Ly Tu Trong, Phuong Ben Thanh, Quén 1, Thanh
pho Ho6 Chi Minh cho Céng ty Co phan GD.

- Cong ty C6 phan GD c6 trach nhigm thanh toan cho Cong ty Co phan
Tap doan K chi phi xay dung cong trinh 102 — 104 Ly Ty Trong, Phuong Ben
Thanh, Quan 1, Thanh pho H6 Chi Minh ding quy dinh cta phép luat.

Tai phién tda so tham, nguyén don thay doi yéu cau khei kién, yéu cau
Toa an giai quyet:



- Pinh chi thyc hién Hop dong thué cong trinh xay dung sb 09/09-
2009/Hb-DMGD-KT ngay 09/9/2009 gitra Cong ty Co phan GD va Cong ty Co
phan Tap Poan K.

- Bugc Céng ty Co phan Tap Poan K, Cong ty C6 phan K, Ba Phan Thi
PT - Chu Doanh nghiép Tu nhan Nha hang khach PT phai giao tra toan bo can
nha tai s6 102-104 duong Ly Tu Trong, Phuong Bén Thanh, Quan 1, Tp. Ho
Chi Minh cho Céng ty c6 phan GD ngay khi ban &n quyét dinh cua Toa an c6
hiéu luc phap luat.

- Budc Cong ty C6 phan Tap Poan K phai thanh toan cho Céng ty Co
phan GD tong sb tién tinh dén ngay xét xa vu kién (17/07/2024) la
21.950.011.086 dong mat l1an ngay khi ban &n quyét dinh cua tod an c6 hiéu luc
phap luat bao gom:

+ Tien thué cong trinh xay dung tuong (ing 22% lai sau thué hang nm
chua thanh toan theo Hop dong gita hai bén tr nam 2016 den nam 2023 la:
8.000.000.000 dong.

+ Tién thué dat chua thanh toan theo Hop dong gitra hai bén tir ngay
01/01/2017 tinh dén nam 2023 1a 6.110.378.656 dong.

+ Tién nop phat vi pham hanh chinh do dé xay ra viéc xay dung cong
trinh sai giay phép bi co quan c6 tham quyén xt phat vi pham hanh chinh phai
khac phuc nop ngan sach nha nudc so tién la: 1.043.819.205 dong.

+ Tién 13i cham tra phat sinh trén s6 tién thué cong trinh va tién thué dat
chua thanh toan theo quy dinh Hop ddng gitra hai bén ké tir thoi diém cham tra
dén ngay 17/07/2024 theo lai suat 13.8%/mim voi s6 tién téng cong la:
5.667.021.813 dong, trong d6 bao gdm:

+ Tién lai cham tra phat sinh trén sb tién thué cong trinh twong duong
22% l&i sau thu¢ hang nam cua 08 nam (2016, 2017, 2018, 2019, 2020, 2021,
2022 va 2023) chua thanh toan: 4.129.035.617 dong.

+ Tién I&i cham tra phat sinh trén sé tién thué dat chua thanh toan, nguyén
don chi y&u cau bi don tinh tién 13i cta tién thué dat trén s tién 3.019.942.123
dong theo cong van s6 943/CV-DMGD ngay 08/10/2020, sé tién I&i tir ngay
09/11/2020 dén nay la 1.537.986.196 dong.

+ Tien phat vi pham hop dong do vi pham nghia vu thanh toan tien thué
cong trinh va tién thué dat la 1.128.827.412 dong, trong d6 bao gom:

+ Tién phat vi pham hop dong 8% cua tién thué cong trinh hang nam
twong tng voi 22% loi nhuan sau thue 1a 8.0000.000.000 dong * 8% =
640.000.000 dong.

+ Tién phat vi pham hop ddng 8% tién thué dat tir nam 2017 dén nim
2023 bi don chua thanh toan cho nguyén don la 6.110.378.656 dong * 8% =
488.827.412 dong.



- Cong ty Co6 phan GD ddong y thanh toan cho Cong ty Co phan Tap Poan
K chi phi xay dung cdng trinh ma Cong ty C6 phan Tap doan K da ty thanh toan
cho nha thiau Céng ty C6 phan Xay dung Khang An Long An sé tién la:
8.089.384.000 ddng.

2. Bi don 1a Cong ty C6 phan Tap Poan K khdng c6 yéu cau phan t6 va
tai ban khai ngay 02/01/2019 nguoi dai dién hop phap cua bi don c¢6 y kién nhu
Sau.

Hop ddng 09/09-2009/HD-DMGD-KT ngay 09/9/2019 khdng trai véi quy
dinh cua phap luat nhu Cong ty GDda trinh bay trong Pon khai kién. C6 thé
thay rang Quyét dinh s6 1366/QD-UBND do Uy ban nhan dan Thanh phd Ho
Chi Minh ban hanh ngay 02/04/2009 la van ban hanh chinh ca biét duoc ban
hanh dé ap dung phap luat chit khdng phai van ban quy pham phap luat, do
Quyét dinh nay duoc ban hanh va chi &p dung 01 lan chi khéng thé duoc ap
dung nhiéu lan. Béi chiéu véi quy dinh cia Luat sé 31/2004/QH11 vé viéc ban
hanh vin ban quy pham phap luat cua Hoi dong nhan dan, Uy ban nhan dan va
diém ¢ khoan 1 Biéu 2 Nghi dinh s6 91/2006/ND-CP, Quyét dinh s6 1366/QD-
UBND khong thoa man dic diém tha 3 caa van ban quy pham phap luat theo
quy dinh tai diém ¢ khoan 1 Diéu 2 Nghi dinh s6 91/2006/ND-CP 1a “c6 chiza
quy tac xi Sw chung quy pham phap lugz, duoc ap dung nhiéu lan déi véi moi
doi tirong hodc mét nhém doi twong va c6 hiéu luc trong pham vi dia phirong”.

Do Quyét dinh sb 1366/Qb-UBND khong phai 1a van ban quy pham phap
luat nén viéc Cong ty GDvién dan Quyét dinh nay dé cho rang Hop dong sd
09/09-2009/HD-DMGD-KT tréi véi quy dinh cua phap luat theo quy dinh tai
Piéu 128 B luat Dan sy nim 2005 1a khong cb co so.

Yéu cau xt ly hau qua Hop dong sé 09/09-2009/ND-DMGD-KT vé hiéu
cua Cong ty GDIa khong ¢ co so.

Bén canh nhan dinh Hop dong s6 09/09-2009/HD-DMGD-KT vé hiéu do
trai phap luat, Cong ty GDtiép tuc vién dan Diéu 137 Bo luat Dan sy nim 2005
quy dinh hau qua phap ly cua giao dich dan su v6 hiéu dé yéu cau Quy Toa:
Budc Cong ty K tra lai mat bang cung cong trinh xay dung trén dat tai dia chi s6
102-104 duong Ly Ty Trong, phuong Bén Thanh, Quan 1, Céng ty GDddng y
thanh toan chi phi xay dung cong trinh trén dat dé hop thtc hoa chu quyén nha
dat trén theo quy dinh cua phap luét; Bugc K boi thuong thiét hai do ky két hop
ddng trai phap luat vai so tién 1a 24.534.057.305 dong.

Tuy nhién, nhu Céng ty K da trinh bay ¢ trén, Hop dong sb 09/09-
2009/HD-DMGD KT khéng trai véi quy dinh phap ludt nhu Cong ty GDda nhén
dinh trong Don khei kién. Vi 1€ do, viéc Cong ty GDyéu cau Cong ty K boi
thuong thiét hai do Hop dong sé 09/09-2009/HD-DMGP KT vé hiéu 1a khéng

cO €O sO.

3. Nguoi ¢6 quyén loi, nghia vu lién quan:

3.1 Ba Phan Thi PT — Chu Doanh nghi¢p tw nhan Nha hang khach san
PT: trong qua trinh giai quyét vu an tai cap so tham, ba Thao khdng nop van ban
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ghi y kién cua minh ddi voi yéu cau cua ngudi khai kién va cac tai liéu, ching
ctr kém theo mic du dd dugc Toa an tong dat hop 18 cac van ban té tung cia Toa
an.

3.2 Cong ty Co phan K: trong qua trinh giai quyet Vu an tai Cap so tham
Cong ty K khong nop vin ban ghi y kién cia minh ddi véi yéu cau cua nguoi
khoi kién va cac tai liéu, chimng ci kém theo mic du da duoc Toa &n téng dat
hop 1 cac vin ban té tung caa Toa an.

4. Tai ban an so tham d4 tuyén:
4. 1. Chap nhan yéu cau khai kién ciia nguyén don.

4.1.1 Dinh chi thyc hién Hop dong thué cong trinh xdy dung s6 09/09-
2009/HP-DMGD-KT ngay 09/09/2009 giita Cong ty C6 phan GD va Cong ty
Cb phan Tép doan K;

4.1.2 - Budc Cong ty C6 phan Tap doan K, Cong ty C6 phan K va ba
Phan Thi PT — Chu Doanh nghiép tu nhan nha hang khach san PT cé trach
nhiém tra lai toan bo cin nha sb 102 — 104 Ly Tu Trong, phuong Bén Thanh,
Quan 1, Thanh phé H6 Chi Minh cho Cong ty C6 phan GD;

413 - Bugc Cong ty Co p}lf?ln Téap doan K thanh toan cho Cong ty Co
phan GD s6 tien 21.950.011.086 dong, cu thé gom céc khoan tién sau:

- Tien thué cong trinh xdy dung tuong tng 22% lai sau thué hang nam tir
nam 2016 dén nam 2023 1a: 8.000.000.000 dong.

- Tién thué dat tr ngay 01/01/2017 tinh dén ngay 31/12/2023 la
6.110.342.656 dong.

- Tién nop phat vi pham hanh chinh do C6 phan Tap doan K dé xay ra
viéc xay dung cong trinh sai gidy phép bi co quan c6 thim quyén xu phat vi
pham hanh chinh phai khic phuc nop ngan siach nha nuéc sd tién Ia:
1.043.819.205 dong.

- Tién 1&i cham tra phat sinh trén s6 tién thué cong trinh trong duong 22%
lai sau thué hang nzjlm cua 08 nam (2016, 2017, 2018, 2019, 2020, 2021, 2023)
la: 4.129.035.617 dong.

- Tien i cham tra phét sinh trén s6 tien thué dat chua thanh toan tir ngay
09/11/2020 d@en nay tinh trén so tién 3.019.942.123 dong la 7.537.986.196 dong.

- Tién phat vi pham hop dong do vi pham nghia vu thanh toan tien thué
cong trinh hang nam tuong g véi 22% loi nhuén sau thue va tien thué dat tu
nam 2017 dén nam 2023 tong cong la 1.128.827.412 dong.

- 4.2 Ghi nhan su tu nguyén cua Cong ty C6 phan GD hoan tra cho Co
phan Tap doan K sb tién chi phi hoan thién xay dung cong trinh 102-104 duong
Ly Tu Trong, phuong Bén Thanh, Quan 1, Thanh phé HO Chi Minh la
8.089.384.000 dong.

Ngoai ra ban &n con tuyén vé an phi, nghia vu thi hanh an va quyén khang
cao cua cac duong su.



5. Tai phién toa phtic tham:

Cong ty K va ba Phan Thi PT cung do _nguoi dai dién theo uy quyen la ong
Ngb6 Hoang Quan c6 y kién giit nguyén yéu cau khang cdo, yéu cau cap phuc tham
xem xét lai toan b ndi dung ban an so tham, huy ban an so thdm véi 1y do cap so
thAm vi pham t6 tung khong dwa 6ng Phan Quc TH va Chi nhéanh Cong trinh
Viettel vao tham gia t6 tung 1a khong ding vi lién quan tryc tiép dén quyén loi cua
6ng TH va Chi nhanh Céng trinh Viettel.

Nguyén don Cong ty GDdo ong Tran Pai Nghia c6 ¥ kién khong dong ¥ voi
noi dung khang céo ctia Cong ty K va ba Phan Thi PT. D& nghi Hoi dong xét xir gt
nguyén ban 4n so thim. Ngoai ra, néu trong truong hop cac bén thoa thuan dugc voi
nhau vé viéc giai quyét toan bd vy an, Cong ty K va ba Phan Thi PT dong ¥ giao tra
lai cho Cong ty GDcan nha 102-104 Ly Ty Trong thi Cong ty GDtu nguyén chi tra
thém cho Cong ty K chi phi hoan thién x4y dung cong trinh 13 3.000.000.000 dong.

Cong ty K va ba Phan Thi PT — Chu Doanh nghiép tw nhan Nha hang Khach
san PT cung do 6ng Quan dai dién theo uy quyén khong dong ¥ v6i y kién hoa giai
do Cong ty GDdé xuat vi s tién thuc té Cong ty K bo ra dé hoan thién cong trinh
xay dyng nhiéu hon so tién ma ban an so tham da tuyén.

6. Dai dién Vién kiém st nhan dan Thanh ph6 H6 Chi Minh phat biéu y kién:
’ Vé t6 tung: Tham phan va Hoi dé{lg xét xur thuc hién dung quy dinh ctia phap
luat to tung. Cac duong sy thuc hién quyén, nghia vu theo ding quy dinh phép luat.

Vé ndi dung: Pé nghi Hoi dong xét xir khong chap nhan khang c4o ctia bi don
va nguoi co quyeén loi, nghia vy lién quan, dé nghi Hoi dong xét xir gitt nguyén ban
an so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ciru cac tai liéu, chimg ctr ¢6 trong ho so vu 4n dugc tham
tra tai phién t0a va can ctr vao két qua tranh ludn tai phién toa, Hoi dong xét xur
nhan dinh:

[1] Vé hinh thirc: Ban 4n so tham s 159/2024/KDTM-ST ctia Toa an nhan
dan Quan 1, Thanh phé Ho Chi Minh dugc tuyén vao ngay 17/7/2024. Toa an nhan
dan Quan 1, Thanh phd H6 Chi Minh nhan dugc don khang céo ctia Cong ty K va ba
Phan Thi PT — Chu Doanh nghi¢p tu nhan Nha hang Khach san PT vao ngay
14/8/2024 d& nghi cap phic tham xem xét hiy ban an so tham. Cong ty K va ba
Théo ving mit tai phién toa so thdm va nhan dugc ban an vao ngdy 14/8/2024 nén
khang céo cua Cong ty K va ba Thao con trong thoi han theo quy dinh tai khoan 3
Diéu 273 ctia BO luat TO tung dan sy nén dugc Hoi déng xét XU chép nhén vé thoi
han.

[2] V& quan hé tranh chép va thAm quyén giai quyét vy 4n:

Nguyén don Cong ty GDco6 don khoi kién bi don Cong ty K tranh chap
Hop dong thué cong trinh xay dung. Tranh chap gitta cac bén phat sinh trong



hoat dong kinh doanh thwong mai, bi don ¢6 try s¢ tai Quan 1 nén Toa an nhan
dan Quan 1 thu ly va giai quyet theo thu tuc so thim 13 dung thdm quyen theo quy
dinh tai khoan 1 Biéu 30, diém b khoan 1 Diéu 35 va diém a khoan 1 Diéu 39 cia
Bo lut T4 tung dén su.

Tai phién toa phuc tham: Ong Phan Qudc TH (do 6ng Hoang Van Tai dai
dién theo ty quyén cua ong TH) nop don dé nghi Toa an cho tham gia t6 tung véi tur
cach nguot c6 quyén 1o1, nghia vu lién quan véi ly do: Ngay 01/3/2023, Cong ty K
co ky hop dong cho dng Phan Quoc TH muon mot phan ctia toa nha 102 -104 duong
Ly Tu Trong gom toan b phan dién tich san thuong trong thoi han 05 ndm ké tir
ngay ky hop dong. Ngay 27/3/2023, Ong TH ky Hop dong thué mat bang lap dat
tram BTS dé cho Chi nhanh Céong trinh Viettel H& Chi Minh thué mit bang co dién
tich 12m? tai vi tri san thuong cta toa nha 102 -104 Ly Tu Trong dé 1am tram phat
song BTS, thoi han thué 1a 05 nam ké tir ngay 17/5/2023, gia thué 1a 60.000.000
d6ng/nam.

Toa an da 1ap bién ban ghi nhan ¥ kién cta dai dién Chi nhanh Cong trinh
Viettel Ho Chi Minh véi noi dung: Chi nhanh Cong trinh Viettel H6 Chi Minh
khoéng co y kién d6i vé6i tranh chap gilta Cong ty GDva Cong ty K. Cong trlnh
Viettel Ho Chi Minh chap hanh theo phan quyét ciia Toa 4n va mong muon
duoc tiép tuc thué va tra tién thué cho chii sir dung hop phap theo ban an, quyét
dinh cua Toa an va khong c6 tranh chap gi trong vu an nay. Truong hop ¢ tranh
chap V& tién thué véi ong TH thi s& tranh chap sau.

[3] Xét khang céo ctia bi don Cong ty K va ngudi co quyén loi, nghia vu lién
quan ba I?han Thi PT— Chu Doanh nghiép tu nhan Kinh doanh Nha hang Khach san
PT yéu cau xem xét huy ban én so tham:

Tai phién toa phtic thim: 6ng Phan Quéc TH (do dng Hoang Vin T dai
dién theo tiy quyén ctia 6ng TH) Xin tham du phién toa va ndp don dé nghi Toa
an cho tham gia t6 tung véi tu cach nguoi c6 quyén loi, nghia vu lién quan voi
ly do: Ngay 01/3/2023, Cong ty K c6 ky hop dong cho 6ng Phan Quéc TH
muon modt phan cia tdoa nha 102 -104 Ly Tu Trong gém toan bo phan dién tich
san thugng trong thoi han 05 nam ké tir ngay ky hop dong Ngay 27/3/2023,
Ong TH ky Hop dong thué mat bang lap dat tram BTS dé cho Chi nhanh Cong
trinh Viettel H6 Chi Minh thudc Tong Cong ty Co phan Cong trinh Viettel thué
mat bang c6 dién tich 12m? tai vi tri san thuong cua tdoa nha 102 -104 Ly Tu
Trong dé 1am tram phat song BTS, thoi han thué 1a 05 niam ké tir ngay
17/5/2023, gia thué 14 60.000.000 dong/nam.

Toda an d3 1ap bién ban ghi nhan ¥ kién cua dai dién Chi nhanh Cong trinh
Viettel H6 Chi Minh v&i noi dung: Chi nhanh Cong trinh Viettel HS Chi Minh
khéng ¢ ¥ kién dbi v0i tranh chép gitta Cong ty GDva Cong ty K. Cong ty chap
hanh theo phan quyét cia Toa an va mong muon duoc tiép tuc thué va tra tién
thué cho chu str dung hop phap theo ban 4n, quyét dinh ctia Toa an va khong co
tranh chap gi trong vu an ndy. Truong hop c6 tranh chap vé tién thué véi ong
TH thi s& tranh chép sau.



Tai phién toa phiic tham, Cong ty GDdong v tiép tuc cho Chi nhanh Céng
trinh Viettel HO Chi Minh thué khong gian san thuong dé lip dat tram BTS
trong truong hop Toa tuyén budc Cong ty K tra lai toan b toa nha 102 -104 Ly
Tu Trong cho Cong ty Gia Pinh.

Xét, Toa nha 102-104 Ly Tu Trong 1a tai san tranh chap gitta Cong ty
GDva Cong ty K. Chi nhanh Cong trinh Viettel ky két hop dong thué mot phan
san thuong cua Toa nha voi 6ng Phan Quéc TH. Viéc Chi nhanh Cong trinh
Viettel sir dung khong gian nay khong lam anh hudng dén mit bang cta toa nha
va Cong ty GDIa bén duoc Uy ban nhan dan Thanh phé H6 Chi Minh cho thué
dat ciing ¢ ¥ kién ddng v tiép tuc cho Chi nhanh Cong trinh Viettel thué sau khi
ban 4n c6 hiéu luc phap luat. Viéc dua 6ng Phan Qudc TH va Chi nhanh Céng
trinh Viettel vao tham gia t6 tung véi tu cach ngudi c6 quyén loi, nghia vu lién
quan 1a khong can thiét. Do d6, yéu cau nay cua bi don 1a khéng co co sé chip
nhan.

[3.1] Xét nguon goc tai san cho thué la bat dong san toa lac tai dia chi 102 -
104 duong Ly Tu Trong, phuong Bén Thanh, Quan 1, Thanh phé H6 Chi Minh:

Ngay 19/11/2008, Uy ban nhan dan Thanh phd H6 Chi Minh c¢6 vin ban
s6 7167/UBND-TM vé viéc chap thuan cho Cong ty GDthay d6i phuong 4n xur
Iy nha dat s6 102-104 Ly Ty Trong tur phuong an chuyén muc dich st dung dat
dé dau tu xdy dung khu cao 6¢ vin phong cho thué theo quy hoach ctia thanh
phé sang phuong an xay dyng Trung tam thoi trang (Hoat dong ding nganh
nghé duoc cip theo Gidy phép diang ky kinh doanh sé 4106000320).

~ Ngay 02/4/2009, Uy ban nhan dan Thanh pho Hb Chi Minh ban hanh
Quyét dinh s6 13669/QD-UBND giao khu dat s6 102-104 Ly Ty Trong cho
Cong ty GD lam ctra hang thoi trang va van phong.

Ngay 15/6/2009, UBND Thanh phé H6 Chi Minh va Céng ty GD ky Hop
ddng thué dat sé6 4140/HD-TNMT-DKKTD ddi v6i nha dat tai dia chi 102-104
Ly Tu Trong, muc dich thué sir dung lam ctra hang thoi trang; Diéu 3 hop dong
néu rd “ Viéc sir dung dat trén khu dat thué phdi phit hop véi muc dich sir dung
dat da ghi trong Piéu 1 cia hop dong”

Ngay 29/6/2009, Uy ban nhan dan Thanh phd Ho6 Chi Minh cip Glay
ching nhan Quyén sir dung dat s6 T00905 cho Cong ty GD d6i voi Quyén st
dung d4t tai dia chi s6 102-104 Ly Ty Trong, phuong Bén Thanh, Quan 1, Thanh
ph6 H6 Chi Minh, thudc thira dét s6 31, to ban db s6 31, dién tich 216,3m2, muc
dich st dung: DAt san xuét kinh doanh, thdi han st dung dén ngay 01/4/2059;
ngudn gde st dung dat: Nha nude cho thué dat tra tién hang nam.

Nhu vay, Quyén st dung dét tai dia chi 102-104 Ly Ty Trong la tai san
do Uy ban nhan dan Thanh phd HO Chi Minh quan 1y giao cho Cong ty GDsir
dung theo hinh thirc thué dt tra tién thué hang nam.

[3.2] Xét, Hop dong thué cong trinh xay dung s6 09/09-2009/HP-
DMGD-KT ky két ngay 09/9/2009 va phu luc s6 01 ngay 25/11/2009 gitta Cong
ty GDva Coéng ty K.
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Theo hop dong Coéng ty GDcho Cong ty K thué toan b dién tich cong
trinh x4y dung trén khu dat c6 dién tich 216,3m? tai 102-104 Ly Tu Trong cho
dén khi cong trinh dugc xay dung va nghiém thu hoan chinh, thoi han thué 25
nim ké tir ngay 09/9/2009; Gi4 thué hang nam 13 1.234.606.000 dong/nim va
22% lai sau thué hang nam tinh tir ndm tht 6 tré di dén nam thir 25; Gia thué
toan bo cong trinh trong 25 nam 1a 30.865.152.000 dong va 22% lai sau thué
hang nam tinh tir ndm th 6 tré di dén nam th 25.

Theo thoa thuan tai muc 4.2 Diéu 4 cua hop dong, Cong ty GDcé nghia
w: “Cung cdp ddy i cdc tai lidu, gidy to phdp 1y va hién trang hién cé ciia
cong trinh trén dat tai khu dat so 102-104, Ly Tw Trong, phwong Bén Thanh,
Qudn 1, Thanh phé Hé Chi Minh cho Bén B thay mdt Bén A thic hién toan bo
cdc thi tuc dau tw xdy dung cong trinh nhu khdo sdt, thiét ké, lgp duw an; dam
phan, ky két cdc hop dong véi cdc nha thau chinh va nha thau phu khéc nhu nha
tie van thiét ké, cdc don vi thdu thi cong, giam sat...trong qud trinh trién khai
thwc hién dy dn; .... Ban giao tat ca ho so phdp Iy cua cong trinh (trie Gidy
chitng nhdn quyén sir dung dat) cho Bén B quan ly trong suot thoi gian hiéu lyc
ciia Hop dong; Bén A cam két va ddam bdo Bén A c6 a”ay dii tham quyén ky két va
thuwe hién Hop Pong theo Gidy phép kinh doanh; ...”. Nhu vay, tai thoi diém ky
hop dong thué nam 2009, cong trinh xay dung tren dét chua hinh thanh, Cong ty
K 1a bén nhan uy thac dﬁu tu xay dung.

Theo van ban s6 30/KT-2016 ngay 06/9/2016 cua Cong ty K gui cho
Cong ty GDthi cong trinh da xdy dung xong, dién tich san cong trinh 1&
1.625,4m?, ting thém 1.482m? so véi gidy phép xay dung, quy mo: 01 ham, 01
ltmg, 09 1au. Cong trinh dua vao hoat dong tir ngdy 08/3/2016.

Ngay 11/11/2016, Cong ty GDc6 vén ban sd 252/2016/DMGD-KHDT
yéu cau cham dut hoat dong tai cong trinh 102-104 Ly Ty Trong véi cac vi
pham theo liét ké.

Nhu véy, tu khi cong trinh xay dyng xong va dua vao hoat dong cho dén
nay, cac bén da c6 tranh chap lién quan dén quyen va nghia vu cua hop dong,
cac bén da co nhleu van ban thé hién quan diém cua cac bén nhung cho dén nay
van khong giai quyét duoc.

Xét Hop dong thué Cong trinh Xay dung ky két ngay 09/9/2009, giita
Cong ty GD (bén cho thué) va Cong ty K (bén thué€) c6 ndi dung Cong ty
GDdong ¥ cho Cong ty K thué toan bd cong trinh xay dung trén khu dat tai dia
chi 102 — 104 Ly Ty Trong vé&i muc dich dé bén thué st dung va cho thué lai
lam ctra hang thoi trang, thwong mai va cac dich vu khac. Giao két gilta cac bén
thue chat 1a hop ddng cho thué quyén sir dung dat.

‘ V& hinh thirc: hgp dong duoc lap thanh vin ban 13 phi hop véi quy dinh
biéu 502 cua B luat Dan su 2015.
Vé noi dung: Cong ty GDcho Cong ty K thug lai dién tich dat ma Cong ty
GDda thu€ cua Uy ban nhan dan Thanh ph6é H6 Chi Minh. Theo Hop dong thué
dat ky két ngay 15/6/2009 gitta Uy ban nhan dan Thanh phé H6 Chi Minh (bén
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cho thué dat) va Cong ty GD (bén thué dat) the hién ndi dung : Diéu 1: Bén cho
thué dat cfzo bén thué dat thyé khu dat....tai dia chi 102 -104 Ly Tw Trong,
phuwong Bén Thanh, Qudn 1 dé sw dung lam cira hang thoi trang.

Piéu 3. Viéc sir dung dat trén khu dat thué phdi phit hop véi muc dich sir
dung dat ghi tai Piéu 1.’

Nhu vay, Uy,ban nhan dan Thanh phé HO Chi Minh giao cho Cong ty
GDquyén str dung dat tai dia chi 102-104 Ly Ty Trong theo hinh thirc thué dat tra
tién thué hang ndm vé1 muc dich dé sir dung lam ctra hang thoi trang va van phong.

Viéc Cong ty GDKy két hop dong cho Cong ty K thué lai 13 sir dung sai
muc dich sir dung dét theo quy dinh tai khoan 1 Piéu 170 va Piéu 175 ctia Luat Pt
dai ndm 2013. Céac bén biét 1d viéc sir dung dét thué ciia Cong ty GD _phai ding
muc dich str dung dat la lam ctra hang thoi trang va van phong nhung van giao két
hop dong thué lai quyen str dung dat. Do dé, giao dich gilra cac bén co6 muc dich va
noi dung vi pham diéu cam ctia luat nén vo hiéu vé ndi dung theo quy dinh tai Diéu
128 cua BO luat Dan su.

Tai ban 4n so thim da tuyén chap nhan yéu cau khéi kién cua nguyén don
tuyén dinh chi thuc hién hop dong thué cong trinh xay dung giira cac bén 1a chua
chinh xac. Cp phiic tham can xé4c dinh lai quan hé tranh chép giita cac bén la tranh
chap vé hop dong cho thué quyén str dung dat. Vé ndi dung: tuyén bd Hop dong K
bi vo hiéu do vi pham diéu cam cua lut.

[3.3] Xét yéu cau khoi kign bugc Cong ty K phai boi thuong khoan tien
xay dung sai noi dung giay phép xay dung bi Thanh tra S¢ xay dung phat vi
pham hanh chinh 1a 1.043.819.205 dong.

Theo glay phep xay dung sO 156/GPXD ngay 25/9/2009 ciia S& Xay dung
Thanh phd Ho Chi Minh cép cho Cong ty GD dugc xdy dung 02 ham, 08 tang,
01 limg tai ting 1 va mai che thang; chi tiét timg tang theo gidy phép xdy dung.

Theo Quyét dinh xir phat vi pham hanh chinh vé hoat dong xay dung sb
835/Qb-XPHC ngay 24/6/2011, cia UBND Quan 1, xt phat Cong ty GD
25.000.000 dong va budc thdo d& cong trinh xay dung sai gidy phép. Theo
Quyét dinh xtr phat vi pham hanh chinh vé hoat dong xay dung s6 177/QD-
XPHC ngay 24/6/2011, caa UBND Quén 1 xtr phat Cong ty GD 25.000.000
dong va budc thao do cong trinh xay dung sai gidy phép

Ngay 23/6/2016, Thanh tra S& xay dung Thanh phd H5 Chi Minh ban hanh
Quyét dinh ap dung bién phép khic phuc hau qua sé 698/QD-KPHQ budc Cha
dau tu 1a Cong ty GDkhac phuc hau qua thi cong nha van phong sai gidy phép sb
156/GPXD ngay 25/9/2009, khong ra quyét dinh xtr phat do hét thoi hiéu, duoc
giit nguy@n hién trang nhung khong duoc cong nhan quyén sé hitu, budc nop sé
tién thu loi bat hop phap 1a 1.043.819.205 dong. (BL95, 108)

S6 tién 1.043.819.205 dong Cong ty GD da np tien phat vao Kho bac Nha
nudc theo Giay nop tien vao Ngan sach Nha nudc ngay 06/7/2016.
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Tai vin ban s6 57/CV.KT-2017 ngay 08/9/2017 Coéng ty K c6 y kién dé nghi
Cong ty GDtam ung sé tién trén nop vao kho bac nha nude dé khic phuc hau qua,
sau d6 Cong ty K s& thanh toan lai sé tién trén cho Cong ty GDva hién Cong ty K
d3 thanh toan 1.000.000.000 dong, sé tién con lai K s& thanh toan trong thang
12/2017 cuing vdi tién 14i do cham thanh toan.

Xét sy thoa thuan cua cac bén vé thanh toan lai khoan tién 1.043.819.205
ddng khong trai quy dinh cta phap luat nén duogc thira nhan. Cong ty K dong ¥
thanh toan va phan héi 1a d4 thanh toan 1.000.000.000 dong, tuy nhién trong qua
trinh g1a1 quyet vu 4n, Cong ty K khong ndp chimng tir thanh toan s6 tién trén,
khong co y kién phan hoi dbi véi yéu cau khoi kién nay cua Cong ty Gia Dinh,
d6ng thoi COng ty GDkhong thira nhan sé tién ma Cong ty K cho riang di tra
1.000.000.000 dong cho Céng ty GDnén khong c6 can ct ghi nhan y kién cua
Cong ty K tai vin ban s6 57/CV.KT-2017. Nhan thay, tién xir phat vi pham hanh
chinh phai nép cho nha nuéc do Cong ty K dé xay ra viéc xdy dung sai phép
trong thoi gian duoc iy thac xay dung cong trinh theo Hop dong ma Cong ty K
da cam két thanh toan Cho Cong ty GDnhung chua thanh toan 14 ¢6 cin cu, cap
so tham chap nhan yéu cau nay ctia nguyén don 1a pht hop véi tai liéu chimg ctr
c6 trong hd so vu an.

[3.4] Xét yéu cau khoi kién cia nguyén don yéu cau bj don thanh toan
tien thué cong trinh xay dung 1a 22% lgi nhuan sau thué mdi nam (T thang
09/2016 tam tinh dén thang 7/2024) twong tng s tién 1.000.000.000 dong/nim
x 08 nam = 8.000.000.000 ddng; tién thué dat tir ngay 01/01/2017 dén nam 2023
13 6.110.378.656 dong:

Do hop dong vo hiéu nén gia thué theo hop dong khong cé gia tri thuc
hién, tuy nhién viéc chiém hiru cua Cong ty K 1a khong co can cir phap luét va
Cong ty K duoc loi vé tai san tir viée chiém hitu khong ¢ cin ctr phap luat nay.
Gia tri duoc loi tir tai san duoc tinh bang gia tri hop dong thué (thay vi Cong ty
K khong thué cua Cong ty GDthi Cong ty K thué mat bang tuong tu thi ciing c6
gia tri thué tuong ung). Céan ctr vao Diéu 579 cua B luat Dan su 2015 quy dinh
vé nghia vu hoan tra d6i v6i nguoi sir dung tai san ciia ngudi khac ma khong co
cin ct phap luat thi Cong ty K phai c6 nghia vu tra lai cho Cong ty GDsd tién
bang hop dong thué.

Theo ndi dung tai hop dong, cac bén thoa thuan gia thué gom: tién thué cd
dinh hang niam 1a 1.234.606.000 dong/nam (1), tién thué tuong duong 22% loi
nhuan sau thué mdi nim duoc tinh tir ndm tht 6 cua hop dong (2) va tién thué
dat theo hop ddng ky giita Cong ty GDva Nha Nudc tinh tir nam 2014 (3). Tai
van ban s6 30/KT-2016 ngay 06/9/2016 cua Cong ty K thé hién ndi dung Cong
ty K dong y tra tién thué 1a 22% loi nhuan sau thué hang nim tuwong duong
1.000.000.000 dong/nam. Nhu vy s tién thué hang nim bao gém: (1) + (2) +
3).

Péi voi khoan tién thué (1), Cong ty K da tra cho Cong ty GDtong s tién
la 18.952.810 dong va cac bén khong yéu cau giai quyét nén Hoi dong xét xur
khong xem xét ddi véi s tién nay.
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Do voi s0 tien thué (2) dugc tinh tir nam thir 6 ctia hop dong tic tir thang
9/2016 dén thang 7/2024 la 8 nam: 1.000.000.000 dong/mam x 8 ndm =
8.000.000.000 dong.

Déi véi tién thué dat (3) duge tinh tir ndm 2012, Cong ty K di nop tién
thué dit cho Cong ty GDdén nim 2016 nén Cong ty K con phai nop tién thué
dat tinh dén nam 2024 13 6.110.378.656 dong

_ Nhu vay, Cong ty K phai c6 nghia vu tra cho Cong ty GDsb tién belmg‘h()p
dong thué 1a: 8.000.000.000 dong + 6.110.378.656 dong = 14.110.378.656 dong.

[3.5] Vé khoan tién phat vi pham hop dong do vi pham nghia vu thanh
toan tién thué cong trinh va tién thué dat 1a: 1.128.827.412 d6ng va céc khoan
tién 1ai cham tra phét sinh trén s tién thué cong trinh twong duong 22% lii sau
thué hang nam caa 08 niam (2016, 2017, 2018, 2019, 2020, 2021, 2023) la:
4.129.035.617 ddng, tién 14i cham tra phét sinh trén sb tién thué dat chua thanh
toan tir ngay 09/11/2020 dén ngay xét xtr so tham tinh trén s tién 3.019.942.123
dong 1a 1.537.986.196 dong:

Nhu da phan tich tai muc [3.2] Hop dong v6 hiéu nén thoa thuan vé viéc
tra tién thué khong c6 gia tri nén khong phat sinh nghia vu phat vi pham hop
d6ng cling nhu nghia vu chim tra tir viéc tra tién thué.

[4] Cong ty C6 phan GD ty nguyén thanh toan cho Cong ty C6 phan Tap
doan K chi phi x@y dung cong trinh 102 — 104 Ly Ty Trong dung quy dinh cua
phap luat.

[4.1] Can ctr tai liéu chung ¢t do nguyén don cung cap lién quan dén xay
dung cong trinh 102-104 Ly Ty Trong gom hop dong, bién ban nghiém thu hoan
thanh hang muc dua vao str dung, l:;ién ban nghi¢m thu khoi lugng thuc hién,
bién ban thanh 1y, Uy nhiém chi, phiéu chi va héa don GTGT sau:

- Hop dong dich vu do dac s 674/HD-DVTV ngay 05/5/2016 gitta Cong ty
GDva Trung tam do dac ban d6 vé€ viéc do dac lé}p ban v€ so do hiép trang cong
trinh xay dung 102-104 Ly Tu Trong, gia tri hgp dong 1a 22.755.845 dong.

- Hop dong kinh t€ s0 04/HDKT 2016 ngay 25/01/2016 giita Cong ty
GDva Cong ty Khao sat - Thi€t ké - Tu van Sai Gon (TNHH) vé kiém dinh cong
trinh 102-104 Ly Tu Trong, gia tri hop dong 1a 73.815.000 dong.

- Hop dong giao thau xay lap s6 01 -GDTCTXDI ngay 24/11/2009 gitra

Cong ty GD va Tong Cong ty Xay dung S6 1 vé viéc thi cong cong trinh 102-
104 Ly Tu Trong cé gié tri hop dong 13 12.065.976.481 ddng (Pon gia c¢b dinh).

- Hop dong sb 28/DMGD/DP.11 ngay 22/3/2011 giita Cong ty GDva
Cong ty TNHH Tu van D.P vé cung cdp may phat dién dy phong, gia tri hop
ddng 14 36.707 USD tuong duong 773.878.034 dong.

- Hop dong kinh té s6 12/052011SG3-DMGIADINH ngay 12/05/2011
gitta Cong ty GDva Cong ty Xay dung va Thuong mai Sai Gon 3 (TNHH) vé
mua cac mat hang thiét bi vé sinh, gia tri hop dong 1a 193.011.500 dong
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- Hop dong kinh t& s6 130511/SGR-DMGB/HCM ngay 13/5/2011 giira
Cong ty GDva Cong ty TNHH Sai Gon - Rita ve cung cap mat hang thiet bi vé
sinh Kohler, gia tri hgp dong 1a 122.582.486 dong.

- Hop dong kinh té s6 69/2011/TC/HDKT ngay 24/8/2011 gitra Cong ty
GDva Cong ty C6 phan San xuat va Thuong mai Tam Chan vé cung cap lap dat
ctra thép chdng chay, gia tri hop dong 13 196.183.240 dong.

- Hop d6ng mua ban s6 09/2011/HLT/GD ngay 29/8/2011 gitra Cong ty
GDva Cong ty TNHH Thiét bi Cong nghé Hai Long vé cung cp va lap dat hé
thdng bom cap nudc, thoat nudc va PCCC cong trinh nha van phong 102-104
Ly Tu Trong, gia tri hop dong 14 415.760.570 dong.

- Hop d6ng mua ban tai san s6 VN107005 ngay 04/8/2010 gitta Cong ty
GDva Cong ty TNHH Thang may Yungtay Viét Nam vé viéc mua thang may
phuc vu cong trinh nha van phong tai dia chi 102-104 Ly Ty Trong, gia tri hop
déng 13 62.040 USD tuwong duong 1.277.386.704 dong.

- Hop dong s6 03/2010/TD-HPKT ngay 22/9/2010 giita Cong ty GDva
Cong ty c6 phan xdy dung Truong Pat vé tu van 1ap cam két bao vé moi truong
d6i voi dy 4n nha vin phong tai s6 102-104 Ly Tu Trong, gia tri hop dong 1a
18.500.000 ddng.

- Hop dong thi cong xdy dung coéng trinh sb 16/HDTC/2010 ngay

23/6/2010 gitra Cong ty GDva Cong ty TNHH TM-XD Muoi Tin vé thiét ké thi

cong va cung cap vat tu dau ndi hé thong thoat nudc cao dc 102-104 Ly Ty
Trong, gi4 tri hop dong 14 36.190.000 dong.

- Hop ddng bao hiém cong trinh sé D 20002901 CAR ngay 22/03/2010
gitta Cong ty TNHH Béo hiém PNT MSIG Viét Nam — Chi nhanh TPHCM va
Cong ty GDvé bao hiém rui ro vé xdy dung cong trinh, gid trj hop dong:
16.500.000 dong.

- Thiét ké éng nganh, thay dong ho nudc tai cong trinh 102-104 Ly Ty
Trong, phuong Bén Thanh, Quén 1 gitta Cong ty GDva Coéng ty cd phén cap
nudc Bén Thanh, tri gia: 3.179.647 dong.

- Hop dong s6 1005/2011 -CCTV ngay 02/6/2011 gitta Cong ty GDva
Cong ty TNHH TMDV Sao Nam An vé viéc cung cap lap dat hé théng camera
quan sat va tong dai cho cong trinh 102-104 Ly Ty Trong, gia tri hop dong la
154.994.128 dong.

- Hop dong s6 21 HP-170311 ngay 20/4/2011 gitra Cong ty GDva Cong
ty. ¢d phan Co Dién lanh Pai Viét vé viéc cung cip thi cong lap dit hé thong

dl‘eu hoa nhi¢t do Panasonic cho cong trinh 102-104 Ly Ty Trong, gia tri hop
dong 1a 280.141.495 dong.

- Hop dong giao nhan thau thi cong s6 29/HD-TC ngay 12/4/2010 gitra

Cong ty GDva Cong ty ¢ phan Pau tu — Xay dung — Dién Sai Gon vé viéc thi

cong lap dat hé thong dién cho cong trinh 102-104 Ly Tu Trong, gia tri hop
dong 1a 1.511.761.000 dong.
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[4.3] Can ctr két qua thim dinh gia theo chimg thu Tham dinh gia sO
3531/22/CER.VVALUES ngay 08/11/20225 do Cong ty TNHH Tham dinh gia
Chuén Viét 1ap thi cong trinh xay dung moi trén dat tai s0 102-104 Ly Tu
Trong, phuong Bén Thanh, Quan 1 ¢6 gid tr1 19.318.000.000 dong.

Can cir Bién ban dinh gia ngay 10/01/2024 do Hoi dong dinh gia Uy ban
nhin dan Quén 1 (Lap theo Quyét dinh s6 8993/2023/QD-DGST ngay
20/12/2023 cua Tba an nhan dan Quan 1) thi gid tri xay dung hi¢n tai la
15.336.120.000 dong.

Tai van ban 50 30/KT-2016 ngay 06/9/2016 cua Cong ty K gui cho Cong
ty GD d¢ phuc dap Thong bao so6 16 ngay 22/8/2016 c6 néu:

“Vé tai chinh: Tinh dén nay tong von da dau tw cho céng trinh la:
65.516.505.073 dong (Sau muroi lam ty, nam tram mwoi sau triéu, nam tram le
nam ngan, khong tram bay muwoi ba dong) bao gom:

- Chi phi thué dat va cdc chi phi khac: 6.559.910.234 dong

- Chi phi xdy dung phan thé, trang thiét bi: 17.755.681.906 dong

- Chi phi hoan thién (sau khi Tong céng ty Xdy dung s6 1 dirng thi cong):
8.089.384.000 dong.

- Chi phi trang tri va mua sam néi that (Do CN KS PT dau tw):
13.767.818.924 dong.

- phi phl’ tai chinh tir viéc dau tw tir nam 2007 dén 2015: tam tinh: 60% x
Tong von dau tw x 8 nam x ldi vay trung binh hang nam ky han 12 thang = 60%
x 33.000.000.000 dong x 8 nam x 12%/nam = 19.008.000.000 dong.

- Chi phi khdc trong qud trinh thuwce hién di én (tam tinh): 5.000.000.000 dong.

Trong do:

+ Cong ty K thuec hién thanh todn qua GD sé tién 21.512.345.332 dong.
Dinh kém Bang ké danh muc uy nhiém chi va con ng so tién: 2.803.246.817
dong

+ Cong ty K da thwc hién va thanh toan tryc tiép cho khach hang sé tién:
8.125.084.000 dong, tien ngi that dau tw vao cong trinh la: 13.767.818.924
dong.”

Nhu vay, tién dﬁg tu xay dung co ban cong trinh 1a khoan tién thué 96
dinh ma bi don da chu}{én cho nguyén don. Tai muc nhan dinh [3.3] tong so ‘tién
bi don da thanh toan tién thué c6 dinh cho nguyén don la 18.952.435.810 dong,
s0 tién trén phu hop voi y kién cua Cong ty K tai van ban s6 30/KT-2016 cling
phu hop vai cac tai liéu ching cir do nguyén don xuat trinh va két qua dinh gia
cling nhu tham dinh gia.

Theo cac chimg clr ¢6 trong hd so vu an do nguyén don cung cap thi cong
trinh 102-104 Ly Tu Trong c6 02 giai doan thi cong:
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Giai doan 1, qua trinh xay dung do Cong ty GD ky cac Hop dong thi cong
v6i cac Nha thau va truc tiép thanh toan cho cac Nha thau.

Giai doan 2, khi hai bén bt dau phat sinh tranh chap, qua trinh xay dung
Cong ty K da ky 02 Hop dong thi cong v6i Nha thau va tu thanh toan tryc t1ep
cho Nha thau. Cac Hop dong nay do Cong ty K cung cap cho Cong ty GD gdm:
Hop dong thi cong xdy dung sb 01/HDTC-KT.KALA giita Cong ty K va Cong
ty CP Xay dung Khang An Long An ngay 02/01/2012 dé xay dung va hoan
thién tir tng 1 dén tang 8, gia tri hop dong 2.931.610.000 déng va Hop dong thi
cong xay dung s6 02/HDTC-KALA gilra Cong ty K va Cong ty Khang An Long
An ngay 18/01/2012 dé xay dung tang Penhouse va lap dat hoan thi¢n toan bd
cong trinh, gia tri hop dong 1a 5.157.774.000 ddng. Tong cong gia tri 02 hop
d6ng trén 1a 8.089.384.000 dong.

Cép so thim ghi nhan su tu nguyén cta nguyén don tra cho bi don s tién
chi phi hoan thién x4y dung cong trinh 1a 8.089.384.000 dong. Xét sy tu nguyén
ctia nguyén don khong trai phap luat nén cp so tham ghi nhan 13 ding.

[5] Xét y kién clia dai dién Vién kiém sat nhan dan Thanh phd H6 Chi Minh
vé viéc khong chap nhan khang céo ctia bj don va nguoi ¢ quyén loi, nghia vu lién
quan, phan tich cho rang hop dong cho thué cong trinh xay dung giira cac duong su
14 ¢6 hiéu lyc va dé nghi Hoi dong xét xir phuc tham gilt nguyén ban an so tham 1a
chua phtt hop véi nhan dinh ciia Hoi dong xét xir nén khong dugc chap nhan.

[6] Ttr nhitg phan tich trén, Hoi dong xét xtr chip nhan mot phan yéu cau
khang c4o ctia bi don Cong ty K va nguoi co quyén loi, nghia vu lién quan ba Phan
Thi PT, stra mot phan ban an so tham s6 159/2024/KDTMST ngay 17/7/2024 cta
Toa an nhan dan Quéan 1, Thanh phé HO Chi Minh.

An phi kinh doanh thuong mai phtic thim bi don va ngudi c6 quyén loi, nghia
vu lién quan khong phai chiu do stra ban an so thim. Cong ty K va ba Phan Thi PT —
Cht Doanh nghiép tu nhan PT duoc tra lai tién tam tng an phi phiic thim da ndp.

Vi cac I€ trén,
QUYET PINH:

- Can ¢l vao khoan 2 Diéu 308 cua Bo luat T6 tung dan sy nam 2015.

- Cin cr vao Nghi quyet s6 326/2016/UBTVQH14 ngay 30 thang 12 ndm
2016 cua Uy ban thuong vu Quoc Hoi quy dinh vé muc thu, mién, gidm, thu,
ndp, quan ly va sir dung an phi va I¢ phi Toa an.

- Cén ¢t vao Diéu 6, Diéu 7, Diéu 9, Diéu 30 Luat Thi hanh an dan sy.
Tuyén xu:
1. Chip nhan mot phan khang cdo ctia Cong ty C6 phan Tap doan K va ba

Phan Thi PT — Chu Doanh nghi€p tu nhan Nha hang Khach san PT. Stra mét
phan ban 4n so tham:
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11 Chap nhan mot phan yéu cﬁu khoi kién cua nguyén don. Tuyén b
Hop dong thué cong trinh xay dung s6 09 ky két ngay 09/9/2009 gitra Cong ty
GDva Cong ty K 1a v6 hiéu.

1.2 Budc Cong ty C6 phan Tap doan K, Cong ty Co phan K va ba Phan
Thi PT — Chi Doanh nghiép tu nhan nha hang khach san PT ¢ nghia vu tra lai
toan bod can nha sb 102 — 104 Ly Tu Trong, phuong Bén Thanh, Quan 1, Thanh
phé H6 Chi Minh cho Céng ty C6 phan GD;

1.3 Budc Cong ty Co phan Tap doan K c6 nghia vy hoan tra cho Cong ty
C6 phan GD do dugc loi vé tai san khong c6 cin ctr phap ludt v6i sb tién 1a
14.110.378.656 d6ng (muoi bén ty mot trim muoi triéu ba trim bay muoi tam
nghin séu trim nim muoi sau dong).

1.4 Buoc Cong ty C6 phan Tap doan K c6 nghia vu hoan tra cho Cong ty
C6 phan GD s tién nop phat vi pham hanh chinh do C6 phan Tap doan K dé
xay ra viéc xay dung cong trinh sai gidy phép bi co quan c6 tham quyen xir phat
vi pham hanh chinh phai khic phuc nop ngan sach nha nudc s6 tién la:
1.043.819.205 ddng (mot ty khong tram bon muoi ba triéu tim trim mudi chin
nghin hai trim 1é nim dong).

2. Khong chap nhan mot phan yéu cau khoi kién cia nguyén don Cong ty
Co phan GD d6i voéi cac yéu cau sau:

- Tién 1ai cham tra phét sinh trén s tién thué cong trinh twong dwong 22%
14i sau thué hang nam cua 08 nam (2016, 2017, 2018, 2019, 2020, 2021, 2023)
1a: 4.129.035.617 dong (bdn ty mot trim hai muoi chin triéu khong trim ba
muoi ldm nghin sau trim muoi bay déng).

- Tién 13i cham tra phat sinh trén s tién thué dat chua thanh toan tir ngay
09/11/2020 dén nay tinh trén s tién 3.019.942.123 dong 1a 1.537.986.196 dong
(mot ty nam tram ba muoi bay triéu chin tram tam muoi sau nghin mdt tram
chin muoi sau dong).

- Tién phat vi pham hop dong do vi pham nghia vu thanh toan tién thué
cong trinh hang nim twong @ng véi 22% loi nhuan sau thué va tién thué dat tir
nam 2017 dén nam 2023 tong cong 1a 1.128.827.412 ddng (Mot ty mot tram hai
muoi tm triéu tdm trim hai muoi bay nghin bén trim muoi hai dong).

3. Ghi nhan sy tu nguyén caa Cong ty C6 phan GD hoan tra cho Co phan
Tap doan K chi phi hoan thién xay dung cong trinh 102-104 duong Ly Tu
Trong, phuong Bén Thanh, Quan 1, Thanh phé H6 Chi Minh sb tién la
8.089.384.000 ddng (tam ty khéng trim tim muoi chin triéu ba trim tm muoi
bdn nghin ddng).

4. Ké tir ngay c6 don yéu cau thi hanh an ciia ngudi dugc thi hanh an cho
dén khi thi hanh an xong, bén phai thi hanh an con phai chiu khoan tién 14i cua
s6 tién con phai thi hanh an theo mac 14i suat quy dinh tai DBiéu 357, Diéu 468
Bo6 luat Dan su nam 2015, trir treong hop phap luat cé quy dinh khéc.
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5. Cac quyen va nghia vy vé thi hanh an ciia cac duong su duoc thuc hién
tai Co quan c6 thdm quyén vé thi hanh an dén suy.

Trong trudng hop quyét dinh dugc thi hanh theo Piéu 2 cua Luat Thi
hanh an dan sy thi nguoi duoc thi hanh 4n dan su, ngudi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hoac bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9 cta Luat
Thi hanh an dan su; thoi hi€u thi hanh an duoc thuc hién theo quy dinh tai Diéu
30 cua Luat Thi hanh an dan su.

6. An phi kinh doanh thuong mai so tham:

~ Cong ty CO phan Tap doan K phai chiu an phi kinh doanh thuong mai so
tham 1a 123.154.198 dong (m@t‘trém hai muo1 ba triéu mét tram nam muoi bon
nghin mdt tram chin mudi tam dong).

Cong ty C6 phan GD phai chiu an phi kinh doanh thwong mai so tham 13
122.885.233 dong (mot trim hai muoi hai triéu tdm traim tim muoi ldm nghin
hai trim ba muoi ba dong), duoc trir vao s6 tién tam tng an phi da nop 1a
66.267.028 ddng (sau muoi sau triéu hai trim sau muoi bay nghin khong trim
hai muoi tim dong) theo bién lai s6 AA/2017/0023752 ngay 29/11/2018 va
17.401.888 dong (mudi bay triéu bon trim 1é mot nghin tdm trim tam muoi tam
dong) theo bién lai s6 AA/2019/0030296 ngay 05 thang 01 niam 2021 cta Chi
cuc Thi hanh 4n dan sy Quan 1, Thanh phd H6 Chi Minh. Cong ty C6 phan GD
con phai ndp 39.216.317 ddng (ba muoi chin triéu hai trim mudi sau nghin ba
tram mudi bay dong).

7. An phi kinh doanh thuong mai phiic tham: Cong ty C6 phan Tap doan K
va ba Phan Thi PT — Chu Doanh nghi¢p Tu nhan Nha hang Khach san PT khong
phai chiu. Cong ty Co phan Tap doan K va ba Phan Thi PT — Cht Doanh nghiép
tu nhan Nha hang Khach san PT moi duong su dugc tra lai s6 tién tam ung an phi
phuc tham da nop 1a 2.000.000 dong (hai triéu dong) theo cac bién lai sé 0007020
va 0007021 cung ngay 14 thang 8 nam 2024 cua Chi cuc Thi hanh an dan su
Quan 1, Thanh phé H6 Chi Minh.

Bén an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

TM. HQI PONG XET XU PHUC THAM

Noi nhan:
: THAM PHAN — CHU TOA PHIEN TOA

- Toa 4n nhan dan tdi cao;

- TAND Cip cao tai Tp. H5 Chi Minh;

- VKSND Cip cao tai Tp. H6 Chi Minh;
- VKSND Tp. H6 Chi Minh;

- TAND Quén 1, Tp. H6 Chi Minh;

- Cuc THADS Tp. Hb Chi Minh;

- Chi cuc THADS Quan 1;

- Céc duong sur (d€ thi hanh); L
- Luu hd so vu an. Lé Thi Quynh Anh
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