TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI HA NOI Doc lap - Tu do - Hanh phuc

Ban an s6: 228/2021/HC-PT
Ngay: 08/11/2021
V/v Khiéu kién quyét dinh hanh
chinh vé Bdo hiém xa héi.
NHAN DANH
NUGOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI HA NOI

- Thanh phéin Hpi dong xét xir phiic tham gom co:

Tham phén - Chii toa phién toa: Ong Nguyén Hai Thanh;

Cdc Tham phén: Ong Tran Vian Tuén;

Ba Nguyén Phuong Hanh.

- Thu ky phién toa: Ba Vy Minh Huyén, Thu ky Toa an nhan dan cép cao
tai Ha Noi.

- Dai di¢n Vign kiém sdt nhin din cdp cao tai Ha Ngi tham gia phién toa:
Ba Pham Thi Minh Hai - Kiém sat vién.

Ngay 08 thang 11 nam 2021, tai tru so, Toa an qhén dan cép cao tai Ha No1
xét xu phue thdm cong khai vu an hanh chinh thu 1y s6 134/2021/TLPT-HC ngay
30 thang 3 nam 2021 vé viéc “Yéu cau huy quyet dinh hanh chinh vé bao hiém xa
hoi”.

Do Ban an hanh chinh so tham sé: 24/2020/HC-ST ngay 27/11/2020 cia
Toa an nhén dan tinh Thai Binh bi khang céo.

- Ngwoi khéi kign: Ba Nguyén Thi C, sinh ndm 1963. Ving mit.
Tru tai: Thon K, xa M, huyén V, tinh Thai Binh.
Ngueoi dai dién theo ity quyén: Ba Pham Thi N, sinh ndm 1961. C6 mat.
Tru tai: Thon D, xa T, huyén T, tinh Thai Binh.
- Ngwoi bi kién: Bao hiém xa hoi tinh T,
Nguoi dai dién theo phap luat: Ong Pham Qudc T - Giam dbc Bao hiém x4
hoi tinh T.
Nguoi dai dién theo uy quyén cta ong T: Ba Nguyén Thi Hong N1 - Pho
Giam ddc Bao hiém x4 hoi tinh T. C6 vin ban dé nghi xét xir vang mat.
- Ngwoi c6 quyén lgi nghia vu lién quan: Bao hiém x3a hoi huyén V, tinh
Thaéi Binh.
Nguoi dai dién theo phap luat: Ong Nguyén Cao S - Giam d(A)C,BéO hiém
xa ho1 huyén V, tinh Thai Binh; Vang mat, c6 van ban dé nghi xét xr vang mat.

NOI DUNG VU AN:
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* Theo don khoi kién va cdc ban khai, nguoi khoi kién la ba Nguyén Thi C
trinh bay:

Ba lam gido vién Truong mam non x4 M, huyén V, tinh Thai Binh tir nim
1985. Ngay 01/5/2018 ba duoc nghi viéc huong ché do bao hiém xa hoi (viét tat
la BHXH). Thoi gian dong BHXH cua ba 1a 23 ndm 4 thang. Trong Ban ghi qua
trinh déng BHXH cua ba thé hién: Tir thang 01/1995 dén thang 12/2001 ba dong
bao hiém dong truy thu 7 nim theo Cong vin sd 2150/GDPT-BHXH ngay
22/3/2004 cua Bo Gido duc va Pao tao, mic luong hé s6 1,4. Tu thang 01/2002
dén thang 12/2011 ba déng theo hé s 1,4. Tir thang 01/2012 dén thang 6/2012 ba
dong theo hé sd 2,66. Tir thang 07/2012 dén thang 06/2014 ba déng theo hé sb
2,86. Tir thang 07/2014 dén thang 06/2016 ba dong theo hé sb 3,06. Tir thang
07/2016 dén thang 6/2017 ba dong theo hé sb 3,26. Tir thang 07/2017 dén thang
04/2018 ba dong theo hé s6 3,46. Luong huu cua ba 13 2.475.315 dong.

Nhung dén thang 5/2019 BHXH tinh T lai tinh cho ba déng tir thang
01/1995 dén thang 12/2001 theo murc luong tién dong Viét Nam 1 490.000 dong.
Dan dén luong huu ctia ba bi giam con 2.044.159 dong va truy thu cua ba tir
thang 5/2018 dén thang 5/2019 v&i sd tién 6.584.112 dong.

Viéc BHXH tinh T cin cr vao Cong van sd 3085 ngay 16/8/2018 cua G va
Cong van sb 227 ngay 28/3/2019 cua So giao duc va dao tao tinh T dé ra quyét
dinh diéu chinh ché d6 huu tri cta ba 1a khéng dung. Cong van nay khong co
quyen phu nhén viée truy thu BHXH ddi voi gido vién mam non. Vi vay, ba yéu
cau Toa an nhan dan tinh Thai Binh huy Quyét dinh so 470/QDb-BHXH ngay
13/5/2019 ctia BHXH tinh T vé viéc diéu chinh ché d6 huu tri dé khéi phuc lai
mirc lwong ba da linh dén thang 5/2019.

* Ngwoi bi kién - Bao hiém xa hoi tinh T trinh bay:

Ba Nguyén Thi C la gi4o vién Trudng Mﬁm non xa M, huyén V, dugc
tham gia dong BHXH tur thang 01/2002 theo Quyét dinh s6 81/2002/QD-UB va
Quyét dinh s6 84/2002/QD-UB ctia UBND tinh, so tién truy thu va ghi s6 BHXH
theo murc tién lvong 1a hé s6 1,4.

Viéc ghi sb BHXH dbi véi ba C ‘giai doan tur thang 01/1995 dén thang
12/2001 theo muc tién luong bang hé s6 1a sai do sai sét vé nghiép vy, khong
dung quy dinh tai Cong vin sd 2150/GDDT-BHXH dan dén viéc giai quyét ché
dd huu tri cia ba C theo quy dinh tai khoan 1 Diéu 62 Luat BHXH la chua ding
ma phai thuc hién theo quy dinh tai khoan 3 Piéu 62 Luat bao hiém xi hoi moi
dang.

Ngay 16/8/2018 BHXH Viét Nam c6 Cong vin sd 3085/BHXH-CSXH vé
viéc chan chinh cong tac giai quyét ché d6 BHXH d6i voi GVMN. Trén co sé do
BHXH tinh dé ban hanh Cong van s6 1860/BHXH-QLT ngay 31/8/2018 chi dao
BHXH huyén, thanh phd kiém tra, ra so4t lai toan bo qua trinh dong BHXH cua
gido vién mam non va thyc hién diéu chinh mirc tién lwong ghi sb BHXH dbi vai
gido vién mam non dang tham gia BHXH tir mirc lwong theo hé sd sang mirc
lvong theo tién dong Viét Nam d6i v6i thoi gian truy thu BHXH tir thang
01/1995 dén thang 12/2001.
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- Thot gian ba C truy dong BHXH theo mirc luong tién dong Viét Nam do
nguoi sir dung lao dong quyét dinh 1a: 84 thang (7 nam).

- Thoi gian ba C dong BHXH theo hé s6 lwong do Nha nudc quy dinh la:
196 thang (16 nam 4 thang).

+ Tong sb tién luong do ngudi sir dung lao dong quyét dinh: 140.649.6004.

+ Tong s6 tién luong do Nha nudc quy dinh la: (L binh quén 6 nam cudi
trude khi nghi huu = 3.992.444 dong) x 196 thang = 782.519.111 dong.

Tién luong binh quan chung ctia ca 2 qua trinh 1a:

(140.649.600 dong + 782.519.111 ddng) : (84 thang + 196 thang)= 3.297.031
dong.

Ty 1€ % tinh lvong huu hang thang ctia ba C la 62%.

Luong huu hang thang cua ba C sau diéu chinh la: 3.297.031 dong x 62%
= 2.044.159 dong, thoi diém huong tir thang 5/2018.

Nhu vay sau khi diéu chinh, luong huu cua ba C giam di 478.454
ddng/thang va sb tién chénh 1éch phai thu hoi tir thang 5/2018 dén thang 5/2019
13 6.584.112 dong.

BHXH tinh T khang dinh viéc ban hanh Quyét dinh s6 470/QD-BHXH
ngay 13/5/2019 cua Giam dé¢ BHXH tinh T vé viéc diéu chinh ché d6 huu tri dbi
v6i ba Nguyén Thi C 1a ding tham quyén, ding quy dinh ctia phap luat. BHXH
tinh dé nghi Toa 4n xem xét bac don khdi kién cta ba C theo quy dinh cta phap
luat.

* Nguwoi ¢é quyén loi va nghia vu lién quan - BHXH huyén V trinh bay:

Viéc diéu chinh cach ghi so tién dong BHXH cua ba C giai doan tir thang
01/1995 dén thang 12/2001 1a dang thuc té, trude day do sai sot nghiép vu da ghi
sai, nay diéu chinh lai cho dung. Viéc ba C yéu cau huy Quyét dinh s6 470/QD-
BHXH ngay 13/5/2019, gitt nguyén mic luong huu trude khi diéu chinh l1a
khong c6 co so. BHXH huyén V dé nghi Toa an khong chap nhan yéu cau khoi
kién ctia ba Nguyén Thj C.

Tai Ban 4n hanh chinh so tham s6 24/2020/HC-ST ngay 27/11/2020, Toa
an nhan dan tinh Thai Binh d& quyét dinh:

Ap dung khoan 1 Piéu 30, khoan 3 Piéu 32, diém a khoan 2 Diéu 116,
khoan 1, 2 Piéu 158, diém a khoan 2 Piéu 193 Luat T4 tung hanh chinh; diém d
khoan 1 Diéu 4, Piéu 5, khoan 3 Piéu 23, Piéu 54, Diéu 56, khoan 3 Piéu 62
Luat Bao hiém xa hoi; Nghi dinh s6 01/2016/ND-CP ngay 05/01/2016 ctia Chinh
pht; Quyét dinh sé 03/QD-TCCB ngay 15/6/1995; Quyét dinh sb 1414/QP-
BHXH ngay 04/10/2016 va Quyét dinh s6 166/QD-BHXH ngay 31/01/2019 cua
B xu:

Bac don khoi kién cua ba Nguyén Thi C yéu cau hay Quyét dinh sb
470/QD-BHXH ngay 13/5/2019 cta Bao hiém xi hoi tinh T vé viéc diéu chinh
ché do huu tri d6i v6i ba Nguyén Thi C.
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Ngoai ra, Ban 4n so thim con quyét dinh vé an phi va thong bao quyén
khang cao theo quy dinh phap luat.

Ngay 07/02/2021, nguoi khoi kién 1a ba Nguyén Thi C ¢6 don khang céo
toan by ban an so tham.

Tai phién toa phuc tham:

- Nguoi khot kién, nguoi dai dién theo uy quyén cta nguoi khai kién c6
mat sau do tu y bé vé khong ¢o 1y do.

- Pai dién ngudi bi kién ving mit tai phién toa, gui van ban thé hién noi

dung gitr nguyén quan diém da trinh bay tai Toa 4n cip so tham va dé nghi Hoi
ddng xét xir bac khang céo cua ngudi khoi kién, giit nguyén ban an so tham.

- Pai dién nguoi co quyén loi, nghia vu lién quan trong vu an dé nghj vang
mat tai phién toa.

- Quan diém cua dai dién Vién kiém sat nhan dan cép cao tai Ha No1i: Qua
trinh thu 1y, giai quyét xét xir, Tham phan, Hoi dong xét xir, Thu ky Toa an da
tuan thu dung cac quy dinh cua phap luat vé t6 tung hanh chinh; duong sy khong
tuan thu dung quy dinh cua phap luét vé viéc tham gia phién toa. Vé quan diém
giai quyét vu an: Bao hiém xa hoi tinh T d3 ban hanh Quyét dinh 470/Qb-BHXH
ngay 13/5/2019 vé viéc diéu chinh ché d6 huu tri d6i voi ba Nguyén Thi C, mirc
lwong diéu chinh ddi v6i ba C ma Bao hiém xa hoi tinh T d4 xéac dinh 1a dang quy
dinh cua phap luat, dang vd6i thoi gian tham gia bao hiém x4 hoi, dung voi mirc
lwong lam can cir bao hiém x3 hoi cua ba Nguyen Thi C qua cac giai doan. Qua
trinh giai quyét vu an theo trinh tu phuc tham va tai phién toa hom nay khong
phat sinh tinh tiét nao méi. Do vay, khong c6 co so dé chap nhan khang cdo cia
ba C. Pé nghi Hoi dong xét xir bac don khang cdo ciia ba Nguyén Thi C, ba C k
phai chiu 4n phi phuc tham theo quy dinh cta phép luét.

Can cu vao tai licu, ching C}'I da kién} tra, xem xét tai phién toa, két qua
viéc tranh tung tai phién toa, ¥ kién cua ki€m sat vién, cdc quy dinh cua phap
luat.

NHAN PINH CUA TOA AN:

Can cir vao tai ligu, ching cir da kiénz tra, xem xét tai phién toa, két qud
viéc tranh tung tai phién toa, y kién cua kiém sat vién, cdc quy dinh cua phap
luat.

[1] V& t6 tung:

[1.1] Ngay 29/5/2019 ba C nhan dugc Quyét dinh 470/QD-BHXH ngay
13/5/2019 cua Bao hiém xa hoi tinh T. Ngay 20/5/2020, ba C guri don khoi kién
dén Toa an va yéu cau huy Quyet dinh hanh chinh néu trén la trong thoi hiu khoi
kién quy dinh tai diém a khoan 2 Diéu 116 L}Jét To6 tung hanh chinh. Toa an nhan
dan tinh Thai Binh xét xr vu 4n la ding tham quyén theo quy dinh tai khoan 1
bicu 30, khoan 3 Diéu 32 Luat T6 tung hanh chinh.

[1.2] Ngay 27/11/2020, Toa an nhén dan tinh Thai Binh xét xur vu an, ngay
05/12/2020 ba C c6 don khang cdo. Xét thay ba C 1a ngudi co quyén khang céo,
don khang céo cua ba c6 ndi dung va hinh thuc phu hop va lam trong thoi han,
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phu hop v0i quy dinh tai cac Diéu 204, 205 va 206 Luat T tung Hanh chinh nén
duoc giai quyét theo thi tuc phiic tham.

[1.3] V& su c6 mit, vang mit cua cac duong su: Toa an nhan dan cép cao
tai Ha Noi da tri¢u tap hop 1€ cac duong su trong vu an lan thir hai.

- Nguoi khéi kién 1a ba C iy quyén cho ba N: Tai phién toa phiic tham,
nguoi dai dién theo uy quyén ctia ngudi khoi kién 1a ba Pham Thi N ¢6 mat tham
gia phién toa nhung sau d6 da tu y bo vé khong c6 1y do.

- Dai dién nguoi bi kién va nguoi co quyén loi, nghia vu lién quan trong vu
an c6 van ban dé nghi xét xtr ving mit.

Xet quan diém cua dai dién Vién kiém sat nhan dan cép cao tai Ha No1
tham gia phién toa vé vi¢c tién hanh xét xtr vu an phu hop véi quy dinh tai Diéu
225 Luat To6 tung hanh chinh nén HG1 dong xét xir chap nhan.

[2] Vé ndi dung:
[2.1] Can cir cac tai liéu c6 trong hd so vu an, Hoi dong xét xir xét thay:

Ba C 1a gido vién thudc dién hop dong lao dong tai Truong Mam non x4
M, huyén V, tinh Théi Binh tir ndm 1985, dugc tham gia dong bao hiém x4 hoi tir
thang 01/2002 theo quyét dinh sé 81/2002/QP-UB ngay 18/11/2002 va
84/2002/Qb-UB ngay 18/12/2002 cua Uy ban nhan dan tinh T. Mtrc luong dong
bao hlem xa hoi theo hé s6 1,4. Nam 2012, ba C duwoc UBND huyén V ra quyét
dinh tuyen dung vién chuc theo hinh thirc hop dong, ngach gido vién mam non,
mi s6 15115, hé s tién luong 2,66.

Thuc hién cong vin s6 3658/BHXH-BT ngay 17/9/2013 caa BHXH Viét
Nam huéng dan vé viéc cho ngudi lao dong tai co sé giao duc c6 thoi gian lam
viéc lién tuc tr trude hodc sau khi Chinh phi ban hanh Nghi dinh 73/1999 vé
chinh sach xa hoi hoa d6i véi cac hoat dong giao duc... nhung chua dugc dong
bao hiém x3 hoi bt budc thi dugc truy thu dong bao hiém thoi gian thuc té 1am
can cir huong ché d6 huu tri va tir tuat theo quy dinh ctia Luat Bao hiém x4 héi.
Cac truong hop lam truée nam 1995 thi duge dong bao hiém tir thang 01/1995.
Trén co s& quy dinh nhu vay, Bao hiém xa hoi huyén V da thuc hi¢n truy dong
bao hiém x3 hoi ciia ba C tir thang 01/1995 dén thang 12/2001, tong sd tién dong
13 6.174.000 dong.

Theo quyét dinh sé 1324/QD-UBND cua Uy ban nhan dan huyén V ban
hanh ngay 08/02/2018, ba C dugc nghi viéc dé huong ché do huu tri tir ngay
01/5/2018 (BL 55). Ngay 20/4/2018, Bao hiém xi hoi tinh T da ra Quyét dinh
417/QD-BHXH vé viéc huong ché d6 huu tri hang thang d6i véi ba C, theo do,
ba C da dong bao hiém xa hoi bat budc duoc 23 nim 04 thang, duoc hudng 62%
ciia mirc 3.992.444 dong - 1a mac binh quan tién luong, tién cong va thu nhap
thang tir 01/12/2017. Muc luong huu ba C nhan dugc hang thang 1a 2.475.315
ddng (BL 56).

Qua cong tac thanh tra, k,iém tra, BHXH,Viét Nam phét, hién sai pham cta
BHXH tinh T va BHXH mdt so tinh, thanh pho trong toan quoc nén da ban hanh
cong van s6 3085/BHXH-CSXH ngay 16/8/2018, yéu cau chan chinh cong tac


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20C%E1%BA%A7n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ng%E1%BA%A5n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20Ng%C6%B0%E1%BB%9Di%20%C4%91%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20C%E1%BA%A7n:%3C/b%3E%20Ph%E1%BA%A1m%20Th%E1%BB%8B%20Ng%E1%BA%A5n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201961%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20Th%C3%B4n%20%C4%90o%C3%A0i,%20x%C3%A3%20Th%E1%BB%A5y%20Tr%C3%ACnh,%20huy%E1%BB%87n%20Th%C3%A1i%20Th%E1%BB%A5y,%20t%E1%BB%89nh%20Th%C3%A1i%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20C%E1%BA%A7n
https://trolyao.toaan.gov.vn/l%20link/o%20Tr%C6%B0%E1%BB%9Dng%20M%E1%BA%A7m%20non%20x%C3%A3%20Minh%20Khai,%20huy%E1%BB%87n%20V%C5%A9%20Th%C6%B0,%20t%E1%BB%89nh%20Th%C3%A1i%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20Tr%C6%B0%E1%BB%9Dng%20M%E1%BA%A7m%20non%20x%C3%A3%20Minh%20Khai,%20huy%E1%BB%87n%20V%C5%A9%20Th%C6%B0,%20t%E1%BB%89nh%20Th%C3%A1i%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20t%E1%BB%89nh%20Th%C3%A1i%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20C%E1%BA%A7n
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20V%C5%A9%20Th%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20c%C6%A1%20s%E1%BB%9F%20gi%C3%A1o%20d%E1%BB%A5c%20m%E1%BA%A7m%20non
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20huy%E1%BB%87n%20V%C5%A9%20Th%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20C%E1%BA%A7n
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BB%A6y%20ban%20nh%C3%A2n%20d%C3%A2n%20huy%E1%BB%87n%20V%C5%A9%20Th%C6%B0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20C%E1%BA%A7n
https://trolyao.toaan.gov.vn/l%20link/o%20B%E1%BA%A3o%20hi%E1%BB%83m%20x%C3%A3%20h%E1%BB%99i%20t%E1%BB%89nh%20Th%C3%A1i%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20C%E1%BA%A7n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20C%E1%BA%A7n
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20C%E1%BA%A7n
https://trolyao.toaan.gov.vn/l%20link/o%20BHXH%20t%E1%BB%89nh%20Th%C3%A1i%20B%C3%ACnh

giai quyét ché do bao hiém xa hoi d6i v4i gido vién mam non... trong d6 c6 noi
dung “Khi ra sodt, kiém tra, doi chiéu phat hién sai sot thi phdi diéu chinh lai
theo ding quy dinh. Sai sot o khau nghiep vu thi Giam déc BHXH tinh chi dao
khdc phuc kip thoi... Thu hoi sé tién gidi quyét sai (néu c6) nép vao quy
BHXH...”. Trén co s& d6 Bao hiém xa hoi tinh T di ban hanh Céng vian sb
1860/ BHXH -QLT ngay 31/8/2018 chi dao Bao hiém xa hoi cac huyén, thanh pho
kiém tra, ra soat lai toan b qua trinh dong bao hlem xa hdi cua gido vién mam
non va thuc hién diéu chinh muc tién lwong ghi s6 bao hiém xa hoi ddi voi gido
vién mam non dang tham gia bao hiém xa hoi tir mtrc luong theo hé sb sang muc
lwong theo tién dong Viét Nam ddi véi thoi gian truy thu bao hiém xi hoi tir
thang 01/1995 dén thang 12/2001. Ngay 28/3/2019, Lién nganh S¢ Gido duc va
dao tao tinh T - Bao hlem xa hoi tinh T ¢6 cong van so 227/LN-SGDPT-BHXH
vé viéc bdo cao giai quyét ché do cho gido vién mam non ngoai bién ché nha
nudc.

Ngay 13/5/2019, Bao hiém xi hoi tinh T d3 ban hanh quyét dinh sb
470/QD-BHXH vé viéc diéu chinh lai ché d6 huu tri véi ba C. Ly do diéu chinh:
Theo cong van sd 3085/BHXH-CSXH cua B va cong van s 227/LN-SGDPT-
BHXH ngay 28/3/2019 cua lién nganh S& Gido duc va ddo tao tinh T - Bao hiém
xd hoi tinh T, diéu chinh tr mtc luong huu 2.746.857 ddng xudng mic
2.268.403 dong va thu hoi so tién lwong huu ba C dd hudng vuot qua tir thang
05/2018 dén thang 05/2019 14 6.584.112 dong.

[2.2] Xét khang cdo ctiia ba Nguyén Thi C vé viée dé nghi chép nhan toan
bd yéu cau khoi kién cta ba, Hoi dong xét xir s& danh gia toan dién vé tinh hop
phép, ¢6 cin ¢ vé hinh thtc, ndi dung cua Quyét dinh hanh chinh bi khéi kién,
cu thé nhu sau:

[2.2.1] V& hinh thire, trinh ty, thu tuc ban hanh Quyét dinh hanh chinh bj
khoi kién: Quyét dinh sd 470/Qb-BHXH ngay 13/5/2019 cua Bao hiém xa hoi
tinh T dugc ban hanh dudi thé thirc vin ban, do Giam ddc Bao hiém xa hoi tinh T
ky la dang chirc nang, nhi¢ém vu ctia Bao hiém xa hoi tinh quy dinh tai khoan 2,
khoan 3 Biéu 20, khoan 3 Piéu 23 Luat Bao hiém xa hoi ndm 2014; phu hop véi
quyét dinh s 1414/QD- -BHXH ngay 04/10/2016 cua BHXH Viét Nam quy dinh
chirc nang, nhiém vu, quyen han va co ciu to chic ctia Bao hiém x3 hoi dia
phuong va quyét dinh s6 03/QD-TCCB ngay 15/6/1995 ctia Tong Giam dbc B vé
viéc thanh 1ap Bao hiém x4 hoi tinh T. V& trinh tu, tht tuc ban hanh Quyét dinh
s0 417/QD-BHXH theo dung quy dinh tai Quyét dinh s6 166/QD-BHXH ngay
31/01/2019 cua BHXH Viét Nam ban hanh quy trinh gidi quyet huong cac ché do
Bao hiém xa hoi, chi tra ché d6 Bao hiém x4 hoi, Bao hiém that nghiép.

[2.2.2] Vé noi dung, tinh c¢6 cin cit ctia Quyét dinh:

- Theo Quyét dinh s6 417/QD-BHXH ngay 20/4/2018 ciia Bao hiém xa hoi
tinh T v€ viéc huong ché d6 huu tri hang thang, ba C dugc huong luong huu
bang 62% x 3.992.444 dong (binh quan luong cua 6 nam cudi) = 2.475.315 dong.

Song thyuc té ba C co giai doan truy dong Bao hiém xa hoi tur thang
01/1995 dén thang 12/2001 theo muc luong la tién dong Viét Nam. Tién luong
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trong giai doan nay do nguoi su dung lao dong quyét dinh. Diéu 62 ciia Luat Bao
hiém xa hdi nam 2014 quy dinh:

1. Newoi lao déng thudc doi twong thwe hién tién lwong do nha nwde quy
dinh co toan bo thoi gian dong bao hiém xd hoi theo ché do tién lwong nay thi
tinh binh quan tién luwong thang cua so nam dong bao hiém trudc khi nghi huu
nhu sau:

b) Tham gia dong bao hiém xd hoi trong khodn _thoi gian tir ngay
01/01/1995 den ngay 31/12/2000 thi tinh binh quan cua tién lvong thang dong
bao hiém xa hoi cua 6 nam cuoi truoc khi nghi huu.

2.

3. Nguwoi lao dong vira cé thoi gian déng bao hiém xd héi thudc doi tuwong
thiee hién tién lwong do nha nuedc quy dinh, vira cé thoi gian déng bdo hiém xa
héi theo ché dé tién hwong do nguoi sic dung lao déng quyét dinh thi tinh binh
qudn tién lrong thang déng bdo hiém xd hoi chung cua cdc thoi gian, trong doé
thoi gian dong bao hiém xa héi thudc doi twong thuc hién tién lwong do nha nuoc
quy dinh dwoc tinh binh qudn tién lwong thing déng bdo hiém xd héi theo quy
dinh tai khoan 1 diéu nay.

Péi chiéu véi quy dinh néu trén, thi viéc Bao hiém xa héi tinh T léy miurc
tién luong quy doi tir hé s6 1am can cir ghi s6 va tinh Bao hiém x4 hoi tai quyét
dinh s6 417/QD-BHXH ngay 20/4/2018 13 sai, tir 46 dan dén viéc giai quyét ché
d6 huu tri cho ba C tai theo diém b khoan 1 diéu 62 Luat Bao hiém xa hoi nam
2014 khong dung.

Can ctr quy dinh ctua Luat Bao hiém xa hoi va dién bién thuc té mic lvong
cua ba C theo cac giai doan, thi thay:

- Thoi gian ba C truy dong BHXH theo muc luong tiép déng Viét Nam do
nguoi sir dung lao dong quyet dinh la: 84 thang (7 nam). Tong so6 tién luong do
nguoi st dung lao dong quyét dinh: 140.649.600d.

- Thot gian ba C dong BHXH theo hé s6 luong do Nha nuéc quy dinh 1a:
196 thang (16 ndm 4 thang). Téng sd tién lwong do Nha nudc quy dinh 1a: (L
binh quan 6 nam cudi trude khi nghi huu = 3.992.444 dong) x 196 thang =
782.519.111 dong.

Tién lwong binh quén chung cua ca 2 qua trinh 1a: (140.649.600 dong +
782.519.111 dong) : (84 thang + 196 thang)= 3.297.031 dong

Ty 1€ % tinh luong huu hang thang cua ba C 1a 62%. L huu hang thang cua
ba C sau dieu chinh la: 3.297.031 dong x 62% = 2.044.159 dong, thoi diém
hudng tir thang 5/2018.

Nhu viy, sau khi diéu chinh, luong huu ctua ba C giam di 478.454
ddng/thang va sb tién chénh 1éch phai thu hoi tir thang 5/2018 dén thang 5/2019
13 6.584.112 déng.

Do d6, Bao hiém x3 hoi tinh T da ghi lai muc tién luong 13 tién dong trong
thoi gian truy dong Bao hiém x4 hoi tir d6 can ctr vao khoan 3 Diéu 62 Luat Bao
hiém x3 hoi dé tinh lai lvong huu cho ba C nhu trén 1a dang thuc té qua trinh
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dong Bao hiém xa hoi ciia ba C. Gidm doc Bao hiém x4 hi tinh T ra Quyét dinh
s0 470/Qb-BHXH ngay 13/5/2020 di€u chinh tién luong huu cua ba C 1a ¢6 co
sO va ding quy dinh tai khoan 3 Bi¢u 62 Luat Bao hiém xa hoi nam 2014.

[3] Hoi dong xét xtr con xét thdy: Mic du Cong vin sé 3085/BHXH-CSXH
ngay 16/8/2018 ctia BHXH Viét Nam va Cong van sé 227/LN-SGDPT-BHXH
ngay 28/3/2019 cia lién nganh S¢ Gido duc va ddo tao tinh T véi Bao hiém x4
hoi tinh T khong phai 1a van ban quy pham phap luat nhung c6 gia trj chan chinh,
huéng dan, don ddc, ra soat dé bao dam thuc hién ché d6 bao hiém xa hoi ding
phap luat. Viéc Bao hiém x4 hoi tinh T do truéc day hiéu sai quy dinh cua Luét
Bao hiém x4 hoi nén ghi sai thoi gian truy dong bao hiém xa hoi cia ba C tir murc
tién luong theo tién dong Viét Nam sang murc tién luong theo hé sd, nay can ctr
vao 02 van ban néu trén dé ra soat, quyét dinh diéu chinh luong huu ciia ba C Ia
phu hop, dam bao thyuc hién dung quy dinh tai khoan 3 Diéu 62 Luat Bao hiém x4
hoi va thuc té qua trinh dong bao hiém ctia ba C. Tuy nhién, thong qua vu an nay,
Hoi doéng xét xir dé nghi Bao hiém x3 hoi tinh Thai Binh can rat kinh nghiém
trong qua trinh thyc hién nhi€ém vy, cong vu theo quy dinh cua phap luat nham
tranh nhimg sai sot din dén birc xtic cho ngudi lao dong.

[4] Vo1 nhimg phan tich, nhin dinh néu trén, Hoi dong xét xir xac dinh:
Quan diém cua dai dién Vién kiém sat nhan dan cip cao tai Ha Noi vé viéc bac
khang cdo ctia ba C, giit nguyén ban an so tham la chinh xac, c6 cin ctr nén chap
nhan.

[5] V& 4n phi: Can cit quy dinh tai diém a khoan 1 Piéu 12 Nghi quyét sd
326/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Qudc hoi quy dinh vé
murc thu, mién, giam, thu, nop, quan 1y va str dung 4n phi, 1& phi Toa 4n, do khéi
kién vé Béo hiém x4 hoi nén nguoi khai kién khong phai chiu an phi hanh chinh
(so tham, phtc thém). Do d6, Hoi déng xét X1 s& sira ban 4n so thAm vé an phi,
hoan tra cho ngudi khoi kién tién tam tmg an phi so tham va phuc tham da nop.

Vi cac lé trén;
QUYET PINH:

Can ctr khoan 2 Diéu 241 Luat T tung hanh chinh; diém a khoan 1 Diéu
12 Nghi quyét sé 326/UBTVQH14 ngay 30/12/2016 cia Uy ban Thudong vu
Qudc hoi quy dinh vé mic thu, mién, giam, thu, ndp, quan 1y va sir dung an phi,
1€ phi Toa an.

Stra mot phan ban Ban an hanh chinh so tham sé 24/2020/HC-ST ngay
27/11/2020 cta Toa 4n nhan dan tinh Thai Binh nhu sau:

1. Khong chap nhan khang cdo ciia nguoi khoi kién 1a ba Nguyén Thi C.
Giit nguyén quyét dinh tai Ban an so tham vé viéc: Ap dung khoan 1 Diéu 30,
khoan 3 Piéu 32, diém a khoan 2 Piéu 116, khoan 1, 2 Diéu 158, diém a khoan 2
Diéu 193 Luét TH tung hanh chinh; diém d khoan 1 Diéu 4, Piéu 5, khoan 3 Diéu
23, Piéu 54, Piéu 56, khoan 3 DPiéu 62 Luat Bao hiém xa hoi; Nghi dinh s
01/2016/ND-CP ngay 05/01/2016 ctua Chinh phi; Quyét dinh s 03/QD-TCCB
ngay 15/6/1995; Quyét dinh sé 1414/QD-BHXH ngay 04/10/2016 va Quyét dinh
s6 166/QD-BHXH ngay 31/01/2019 ctia BHXH Viét Nam, xur:
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Béc don khéi kién ciia ba Nguyén Thi C vé& yéu cau huy Quyét dinh sb
47(,)/QD-BHXH,ngéy 13/5/201~9 cua Bao hiém xa hoi tinh T vé viéc diéu chinh
ché do huu tri doi véi ba Nguyén Thi C.

2. V& 4n phi: Mién 4n phi hanh chinh so thdm va phuc tham cho ba
Nguyén Thi C. Hoan tra cho ba C sé tién 300.000 dong tién tam tng an phi so
tham tai Bién lai s6 0009327 ngay 26/6/2020 va 300.000 dong tién tam Gng 4n
phi phiic thdm tai Bién lai s6 0009878 ngay 08/01/2021 ctia Cuc Thi hanh an dan
su tinh Thai Binh.

3. Cac quyét dinh khac cua ban an so tham khong c6 khang cdo khang nghi
c6 hi¢u luc phap luat ké tir ngay hét thoi han khang cédo khang nghi.

4. Ban an phtic tham c6 hiéu luc phéap luat ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSNDCC tai Ha Noi; Tham phan - Chu toa phién toa

- TAND tinh Thai Binh; -

- Cuc THADS tinh Théi Binh; (Da ky)

- Cac duong su (theo dia chi); .
- Luu HS, HCTP. Nguyén Hai Thanh
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