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TINH NGHE AN Doc 1ap — Tw do — Hanh phuc

Ban 4n s6: 56/2021/DS-PT
Ngay: 29 — 9 - 2021
“V/v tranh chdp vé phwong
hui”

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH NGHE AN

- THnh phdn Héi dong xét xa phic tham gém co:

Thdam phéan - Chui toa phién toa: Ong Pham Vin Ph

Céc Tham phén: Ong Nguyén Hitu H

Ba Tran Thi My H

- Thu ky phién toa: Ong H6 Ngoc M - Thu ky Toa an nhan dan tinh Nghé
An

- Pgi dign Vién kiém sat nhan dan tinh Nghé An tham gia phién toa: Ba
Nguyén Thj Tuyét L - Kiém sat vién.

Ngay 29 thang 9 nam 2021, tai Tru s& Toa an nhan dan tinh Nghé An xét xu
phlc tham cong khai vu an dan su thu ly s: 29/2021/TLPT-DS ngay 16 thang 3
nam 2021 vé viéc “Tranh chap vé phuong hui”.

Do Ban an dan sy so tham s6 16/2020/DS-ST ngay 06/10/2020 cua Toa &n
nhan dan D, tinh Nghé An, bi khang céo.

Theo quyét dinh dua vu an ra xét xtr phic tham sé 64/2021/QD-PT ngay 27
thang 5 nam 2021, gitra cac duong su:

- Nguyén don: Ba Pham Thi Q , sinh nam 1964. Dia chi: Xom V (nay la xom
V), xa L, huyén b, tinh Nghé An. Cé mat;

Nguoi bao vé quyén va loi ich hop phép cua ba Q : Ba Nguyén Thi Th, Luat
su Van phong luat su C — Poan luat su Nghé An. Co mat;

- Bi don: Ba Lé Thi V , sinh nam 1962. Bia chi: Xom V (nay la xém V 2), xa
V, huyén V, tinh Nghé An. C6 mat;

- Ngueoi c6 quyén loi, nghia vu L quan:

1. Ba Nguyén Thi Tuyét Nh , sinh nim 1964; dia chi: Xém V (nay la x6m
V), xa V, huyén B, Nghé An. Vang mit;



2. Ba L& Thi S, sinh nam 1980; dia chi: Xom V (nay la xom V), xa V,
huyén V, Nghé An. Hién dang chap Hnh &n tai Trai giam s6 6 — Bo Cong an. Véng
mat;

3. Ba Tran Thi Hong L , sinh ndm 1987; dia chi: Xém C (nay la xém V), xa
V, huyén C, tinh Nghé An. Vang mat;

- Nguroi khdng cdo: Nguyén don ba Pham Thi Q vabb donbaLé Thi V.

NOQID VU AN:

Theo Ban an so tham vu &n c6 ndi D nhu sau:

Trong don khoi kién dé ngay 0411012017, 1oi khai trong qud trinh thu thdp
chitng cit, hoa gidi va tai phién toa so tham, bd Pham Thi O trinh bay: Trong nim
2012 dén nam 2013, nguyén don c6 tham gia 34 ddy phuong do ba Lé Thi V lam
cha phuong. Sé tién phuong nguyén don da ndp 1a 824.200.000 dong; sb tién 1ai da
nhan 1a 244.220.000 dong; sb tién chu phudng ng 1a 519.300.000 dong; sd tién
nguyén don con ng chi phudng 1a 103.300.000 dong; so tién ba Lé Thi V da tra sau
khi ding phudng 1a 79.300.000 dong. Nguyén don yéu cau ba L& Thi V lam chu
phuong tra cho nguyén don tong so tién 1a 519.300.000 dong — (103.300.000 dong
+79.300.000 dong) = 336.700.000 dong, khong tinh 1di suat.

Ba Lé Thi V trinh bay: Tir ngay 15/01/2012 d&én nam 2013, ba V tHnh 1ap mot
s6 day phuong va lam chi phuong véi muc dich 13 ty nguyén gop tién gitp d&
nhau phat trién kinh té gia dinh. Chu phuong duoc trich hoa hong dé chi phi tién
dién, nudc, so sach. Trong thdi gian bi don 1a chii phudng, ba Pham Thi Q tham gia
39 day phuong. Tuy nhién, tai Co quan Coéng an C, ba Q ké khai 34 day phuong
nén ¢ su chénh léch vé s6 liéu. Tong so tién ba Q di dong trong 39 day phuong 1a
849.920.000 dong; sb tién 1ai duge hudng 1a 305.471.000 dong; sb tién ba Q bo ra
mua 14 67.925.000 dong; tong sb tién ba Q da nhan 1 529.588.000 dong; bi don da
tra cho ba Q s tién 1a 79.300.000 dong. S6 tien thuc nguyén don da ndp ma chua
nhan dugc tai phuong 1a (849.920.000 dong + 67.925.000 dong) - (305.471.000
dong + 529.588.000 dong + 79.300.000 dong) = 3.486.000 dong.

Ba Q thira nhan Bang ké sb tién no do choi hui, c¢6 chit ky ciia bi don do
nguyén don xuat trinh 13 dang. Tuy nhién, bi don khong chip nhan yéu cau tra no
vi bi don khong ng ma phuong ng. Bi don yéu cau triéu tap nhiing nguoi da nhan
tién phuong nhung khong ndp tién khi dén cac ky hop tiép theo gdm ba Lé Thi S,
ba Tran Thi Hong L, ba Nguyén Thi Tuyét Nh, ba Truong Thi Kim Th, ba Ding
Thi Kim D, ba Nguyén Thi Ngoc H dé nhiing ngudi ndy ¢ trach nhiém tra no.

Nhitng ngudi c¢6 quyén lgi, nghia vu L quan gdm ba Lé Thi S, ba Tran Thi
Hong L, ba Nguyén Thi Tuyét Nh thira nhan dang con no tién phuong do ba Lé Thi
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V lam chii phuong nhung sé& c6 trach nhiém thanh toan véi chii phuong néu co yéu
cau, khong tra truc tiép cho cac tHnh vién tham gia phuong chua dugc nhan tién
phuong nhu yéu cau cia bi don. Nhitng ngudi nay c¢6 don xin vang mait tai phién
hop kiém tra viéc giao ndp, tiép can, cong khai chimg ctr va hoa giai, dé nghi xét xt
Véng mat.

Véi noi D trén, tai Ban an dan sy so thdm sé 16/2020/DS-ST ngay
05/10/2020 ctia Toa an nhan huyén Nam Dan di quyét dinh: Cin cr vao Piéu 121,
Diéu 122, Diéu 123, khoan 1 Diéu 302, Diéu 304, Diéu 479 B luat Dan sy nim
2005; Diéu 4, Diéu 5, Diéu 6, Diéu 7, Diéu 8, Diéu 15, Diéu 17, Diéu 24, Diéu 25,
Piéu 26, Piéu 27, Piéu 28, Piéu 29 Nghi dinh s6 144/2006/ND-CP, ngay
27/11/2006 cua Chinh phii vé ho, hui, biéu, phudng. Piéu 147 Bo luat té tung dan
su; diém d khoan khoan 1, Diéu 12, Piéu 14, Diéu 15, khoan 4 Diéu 26 Nghij quyét
s6 326/2016/UBTVQH14, ngay 30/12/2016 ciia Uy ban Thudng vu Qudc hoi quy
dinh vé& mirc thu, mién, giam, thu, ndp, quéan 1y va sir dung an phi va 1€ phi Toa an.

Chép nhin mdt phan yéu cau khoi kién ctia ba Pham Thi Q. Budc ba Lé Thi V
phai tra cho ba Pham Thi Q sd tién phudng con no 13 92.480.000 dong (Chin muoi
hai triéu bbn tram tim muoi nghin dong), khong tinh 13i suat.

Khéng chip nhan yéu cau ctia ba Pham Thi Q ddi vé6i sb tién 13i dd nhan 1a
244.220.000 dong.

Ngoai ra ban 4n con tuyén vé an phi; nghia vu cta ngudi phai thi Hnh &n va
quyén khang cdo theo quy dinh ctia phap luat.

Ngay 21/10/2020, ba Pham Thi Q khang cao véi ndi D, dé nghi Toa an cép
phuc thim stra ban an so thdm theo hudng, chdp nhan toan bd yéu cau khoi kién
ctia nguyén don, budc ba Lé Thi V phai tra cho ba Pham Thi Q s tién ng phudng
14 336.700.000 dong.

Ngay 19/10/2020, ba Lé Thi V khang céo véi ndi D, dé nghi Toa an cap
phuc tham béac yéu cau tra no phuong ctia nguyén don voi bi don. Vi bi don khong
no ba Q, yéu cau nhitng ngudi co quyén loi va nghia vu L quan trong vu an tra no
phuong cho nguyén don (Ba Q).

Tai phién toa phuc tham ba Pham Thi Q va ba Lé Thi V gilr nguyén noi D
khang céo.

Pai dién Vién kiém sat nhan dan phat biéu quan diém: Viéc tuan theo phap
luat t6 tung cta nhitng ngudi tién Hnh t6 tung, nguoi tham gia t6 tung: Trong qué
trinh thu 1y vu an dén khi xét xir phuc tham va tai phién toa, Hoi dong xét xtr, Thu



ky phién toa da tuan theo dung trinh ty, thu tyc phién toa. Ngudi tham gia t tung
da chap Hnh dung quy dinh cta Bo luat to tung dan su.

Vé quan diém giai quyét vu an: Trong vu 4n nay, Toa &n cip so thdm chua
xac minh lam r6 nhitng nguoi con ng phuong la nhitng ai va chua lam rd khoan
tién 20.000.000 dong ba V cho rang di thanh toan cho ba Q qua ba S. Ngoai ra,
nguyén don c6 yéu cau vé sb tién 1ai suét tién phuong nhung chua duogc Toa &n cip
so thAm xem xét. Do d6, dé nghi HoO1 déng xét x\r can ¢t khoan 3 Piéu 308, DPiéu
310 Bo luat t6 tung dan su; huy ban 4n so thdm, giao hd so vu 4n cho Toa an cap so
tham giai quyét lai theo thi tuc chung.

NHAN PINH CUA TOA AN:

Sau khi xem xét cac tai liu co trong hd so vu an, 10i trinh bay cua cac
duong sy, ngudi bao vé quyén va loi ich hop phap cia ba Q d3 duoc tham tra, két
qua tranh tung va y kién cua dai dién Vién kiém sat nhan dan tinh Nghé An tai
phién toa, Hoi dong xét xir nhan dinh:

[1] V& tinh hop 1é ciia don khang cdo: Nguyén don ba Pham Thi Q va bi don
ba Lé Thi V 1am don khang céo trong thoi han luat dinh, ndp tién tam Ung an phi
phtc tham theo quy dinh nén Tda 4n nhan dan tinh Nghé An thu 1y vu 4n 13 ding
quy dinh phap luat.

[2] Vé noi D: Trong qua trinh giai quyét vu 4n tai Toa an cap so tham ciing
nhu tai TOa an cAp phuc thadm, ba Pham Thi Q va ba Lé Thi V déu xac dinh va thira
nhan: Tir ngay 15/01/2012 dén ngay 17/3/2013, ba Pham Thi Q tham gia 34 day
phuong do ba Lé Thi V lam chu phudng, tong cong ba Q da ndp tién cta 34 day
phuong cho chu phuong ba Lé Thi V 1a 824.200.000 dong. Theo d6, ba Q da nhan
370.800.000 ddng, tién 14i la 244.220.000 dong; sd tién ba Q no chi phuong
103.300.000 dong va ba V tra cho ba Q sau khi dimg phudng so tién 79.300.000
dong. Sau khi dimg phuong, giira ba Q va ba V di thong nhat 1ap Bang ké s tién
no do choi hui, da duoc xac nhan cua cac bén (BL, 01, 02).

[2.1] Xét ndi D khang cédo cua ba Pham Thi Q, thdy rang: Khi tHnh lap
phuong, giita cht phuong va ngudi choi phuong da xac dinh, théng nhat sb suét
phuong, gia tri mdi suat phuong, nén vé nguyén tic dén cac ky hop phuong cac
tHnh vién tham gia phai ndp du so tién phudng sau dé trich tién 14i va chia cho cac
tHnh vién; tién 13i nay co thé nhan trudc hodc nhan sau, tuy theo thoa thuan. Tuy
nhién, tai cac ky hop phuong da thoa thuan cac tHnh vién duoc chia 1ai trude va chi
ndp s6 tién mdi sudt phuong con lai sau khi trir 13i duwoc hudong. Ba Q thira nhan
tong s tién 13i d3 nhéan 1a 244.220.000 dong, dy 1a khoan tién 14i ba Q di nhan
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trude. Do do, viée ba Q ti€p tuc yéu cau nhan du so tién 13i da huéng (244.220.000
d6ng) 1a khong o cin cu.

Mat khac, can cir Bang ké (1ap khong ghi ngay, thang nam) duoc ba Q, ba V
cuing ky xé&c nhan (BL, 01, 02); theo d6, ba Q va ba V théng nhit cac khoan gom:
Chu hui no = 519.300.000 déng; nguoi tham gia ng = 103.300.000 dong; tong sb
tién 14i d3 dugc huong = 244.220.000 déng va ba Q, ba V ciing thira nhan sau khi
ding phudng, ba V da tra cho ba Q s tién 1a 79.300.000 dong. Boi vdy, Toa an cip
so thAm xac dinh cac day phudng do ba V 1am chi, con no ba Q sb tién 92.480.000
ddng va budc ba V phai thanh todn cho ba Q 92.480.000 ddng 1a co can cir. Ngoai
ra, tai don khoi kién va qua trinh giai quyét vu an tai Toa an cdp so tham ba Q
khong yéu cau 13i suét ddi vé6i sb tién no phuong, hui. Do do, khong cé can ctr dé
chép nhan noi D khang cdo ctia ba Pham Thi Q.

[2.2] Xét noi D khang cdo cua ba Lé Thi V, thdy rang: Trong qua trinh giai
quyét vu an tai TOa an cap so thdm cling nhu tai cAp phuc thim, ba Lé Thi V thira
nhan, Bang ké vé cac khoan no do choi hui (khdng ngay, thang nam) (BL, 01, 02)
ma ba Q xuét trinh 12 do ba V, ba Q thong nhat ké va cung ky xac nhan, nhung s6
tién nay 1a do cac con phuong khac dang ng ba V, nén ba V yéu cau Toa an dua
cac ba Nguyén Thi Tuyét Nh, chi Lé Thi S, ba Tran Thi Héng L, Truong Thi Kim
Th, Pang Thi Kim D, ba Nguyén Thi Ngoc H vao tham gia té tung trong vu an dé
budc nhitng nguoi ndy cé trach nhiém tra no cho ba Pham Thi Q. Théy rang: Theo
quy dinh tai Diéu 5 Nghi dinh s6 144/2006/ND-CP ngay 27/11/2006 ctia Chinh
phu thi, cht ho 14 ngudi to chie ho thu cac phan ho va giao cac phan ho d6 cho cac
tHnh vién dugc linh ho trong mdi ky md ho cho dén khi két thuc ho. Cac day
phuong do ba V 1am chu 14 phuong (Ho) c6 14i, phuong (Ho) huong hoa hong (Ba
V duoc huong 1% hoa hong). Theo quy dinh tai Piéu 24 Nghi dinh s
144/2006/ND-CP cua Chinh phu quy dinh thi ba V la chu phuong (Ho) ¢ trach
nhiém thu phan ho cua cac tHnh vién gop ho dé giao cho nguoi linh ho. Ba V dugc
huong 1% so tién 13i ma nguoi mua duoc phuong tra va cd nghia vu thu tién
phuong cua cac tHnh vién choi phuong dé tra cho ngudi tring phudng. Mit khéc,
ba V va nhitng ngudi tham gia choi phuong gdm, ba Nh, ba S, ba L... ciing xac
dinh, cac tHnh vién trong cac day phuong do ba V lam chu khéng hoan toan quen
biét nhau; ba V va cac tHnh vién khac ciing khong c6 thoa thuan nao khac ma chi
thong qua ba V dé ndp va nhan phuong. Tai cac Phiéu ké khai thiét hai khi tham
gia choi hui gitra ba V véi cac ba L, ba Nh, ba S tai co quan Cong an huyén Nam
Pan, ba V va nhiig ngudi nay ciing cam két s& co trach nhiém thanh toan no
phuong cho ba V chu phuong. Hon nira, tai 101 khai ngay 26/10/2018 (BL, 113) ba
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V ciing xac dinh phudng con no ba Q 82.066.000 ddng. Do do, Tda an cap so tham
budc ba Lé Thi V phai tra cho ba Pham Thi Q tong sb tién 92.480.000 ddng 1a co
can cu.

Truong hop ba V cé can ctr chung minh nhitng nguoi tham gia choi phuong
khac con no tién phuong do ba V 1am cha phuong thi ba V ¢6 quyén 1am don khai
kién bang vu an dan su khéac theo quy dinh cua phap luat nén khéng 1am mét quyén
khoi kién ctuia ba V.

[4] V& an phi phuc thim: Ba Pham Thi Q va ba Lé Thi V khang céo khdng
dugc chap nhan nén phai chiu an phi dan sy phiic thAm theo quy dinh.

Vi cdc lé trén;

QUYET PINH

Can ctr khoan 1 diéu 308 Bo luat td tung dan su: Khong chép nhan ndi D
khang céo cua ba Pham Thi Q va khang cdo cua ba Lé Thi V; Giit nguyén quyét
dinh cua ban an so thim.

Ap dung Piéu 121, Piéu 122, Piéu 123, khoan 1 Diéu 302, Piéu 304, Piéu
479 B luat Dan sy nam 2005; Dicu 4, Diéu 5, Diéu 6, Diéu 7, Diéu 8, Dicu 15,
Piéu 17, biéu 24, biéu 25, Piéu 26, Piéu 27, Piéu 28, Piéu 29 Nghi dinh sd
144/2006/ND-CP, ngay 27/11/2006 ciia Chinh phu vé ho, hui, biéu, phudng; Nghi
quyét s6 326/2016/UBTVQH14, ngay 30/12/2016 ctia Uy ban Thuong vu Qubc hoi
quy dinh vé an phi va 1¢ phi Toa an. Tuyén xur:

1. Chap nhan mot phan yéu cau khai kién ciia ba Pham Thi Q.

Buoc ba Lé Thi V phai tra cho ba Pham Thi Q sb tién phuong con ng la
92.480.000 d6ng (Chin muoi hai triéu bén tram tim muoi nghin dong), khong tinh
14i suat.

Khéng chap nhan yéu cau cua ba Pham Thi Q dbi véi so tién 14i da nhan 1a
244.220.000 dong.

2. V& 4n phi dan sy so tham:

2.1. Ba Lé Thi V phai nop 4.624.000 dong (Bén triéu, sau trim hai muoi bén
nghin dong) an phi dan sy so tham.

2.2. Ba Pham Thi Q phai nop 12.211.000 dong (Mudi hai triéu, hai trim
mudi mdt nghin dong) 4n phi dan sy so tham, nhung dugc trir vao sd tién
10.300.000 dong tam tng da ndp tai Chi cyc thi Hnh an dan sy huyén Nam Dan,
Nghé An theo bién lai thu tién tam tmg an phi sé 0003592 ngay 17/10/2017. S tién
ba Q con phai nop 1.911.000 dong (Mot triéu, chin trim mudi mot ngan dong).

3. V& an phi déan sy phuc tham:
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3.1. Ba Pham Thi Q phai chju 300.000 dong (Ba trim nghin dong) an phi dan
su phuc thim, nhung dugce trir vao s tién 300.000 dong da ndp tai Chi cuc thi Hnh
4n dan sy huyén Nam Dan, tinh Nghé An theo bién lai thu tién tam Gng 4n phi sb
0003363 ngay 04/11/2020.

3.2. Ba Lé Thi V phai nép 300.000 dong (Ba tram nghin dong) an phi dan sy
phuc thim nhung dugce trir vao sé tién 300.000 ddng da ndp tai Chi cuc thi Hnh an
dan sy huyén Nam Pan, tinh Nghé An theo bién lai thu tién tam Gng an phi sb
0003358 ngay 27/10/2020.

Ké tir ngay c6 don yéu cau thi Hnh 4n ctia ngudi duoc thi Hnh an (ddi véi
cac khoan tién phai tra cho nguoi duoc thi Hnh an) cho dén khi thi Hnh an xong,
bén phai thi Hnh 4n con phai chiu khoan tién 14i cua sb tién con phai thi Hnh an
theo mirc 1ai suét quy dinh tai Diéu 357, Diéu 468 cua Bo luat Dan sy nam 2015,
tru truong hop phap luat c6 quy dinh khéc.

Truong hop ban an duoc thi Hnh theo quy dinh tai Pidu 2 cua Luat Thi Hnh
an dan sy nam 2008 (stra ddi, bd sung nam 2014) thi nguoi dugc thi Hnh an dan su,
nguoi phai thi Hnh an dan sy ¢ quyén thoa thuan thi Hnh 4n, quyén yéu cau thi
Hnh an, tu nguyén thi Hnh 4n hodc bi cudng ché thi Hnh an theo quy dinh tai cac
Diéu 6, 7, 7a va 9 ciia Luat Thi Hnh an dan sy nim 2008 (stra ddi, bo sung nam
2014); thoi hiéu thi Hnh an duoc thye hién theo quy dinh tai Diéu 30 caa Luat Thi
Hnh 4n dan sy ndm 2008 (stra doi, bo sung nam 2014).

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Ngh¢ An; Tham phan — Chiu tga phién toa

- VKSND, TAND D;
- Chi cuc THADS D;
- Cac dwong su;

- Luru ho so vu an.

Pham Van Ph



