TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Poc 1ap - Tu do - Hanh phiic

Bén 4n s6: 14/2019/ KDTM-PT
Ngay: 25/9/2019
V/v: “Tranh chap hop dong vay tai san
va tranh chap gitra cong ty voi thanh
vién cbng ty”
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phdn Hpi dong xét xvw phuc tham gom co:

Tham phan - Chii toa phién toa: Ong Nguyén Cwong

Cdc Tham phdn: Ong Lé Tu

Ba Lé Thuy Cau

- Thuw ky phién toa: Ba Nguyén Thi Phwong Lién — Thu ky Toa an
nhan dan cip cao tai Pa Nang.

- Pai dién Vign kiém sdt nhan dan cdp cao tai Pa Ning: Ong Pinh
Vin Chanh — Kiém st vién.

Ngay 25 thang 9 nam 2019, tai Tru s& Toa an nhan dan cap cao tai Pa
Ning, xét xir phlic tham céng khai vu 4n kinh doanh thwong mai thy ly so:
12/2019/TLPT-KDTM ngay 11 thang 3 nam 2019 vé viéc: “Tranh chdp hop
dong vay tai san va tranh chap giiza cong ty véi thanh vién cong ty”.

Do Ban 4n kinh doanh thuong mai so thim s 03/2018/KDTM-ST ngay
23/11/2018 cua Toa an nhan dan tinh Pak Lak bi khang cdo. Theo Quyét dinh
dua vu &n ra xét xir phic tham sé: 1118/2019/QD-PT ngay 03 thang 9 nam 2019
gitra cac duong su:

1. Nguyén don: Ong BUi Quéc L; dia chi: sé 35A duong Tr, thanh phé
B, tinh bak Lik. C6 mit.

Nguoi dai dién theo iy quyén cia nguyén don: Ong Hoang Ngoc T; tri
tai: Khéi 7, phuong T3, thanh phé B, tinh Dik Lak. C6 mat.

2. Bi don: Cong ty c6 phan 6 t6 Y Pik Lik; dia chi tru so: s6 90 duong
N, thanh phé B, tinh Dik Lak.

Nguwoi dai dién theo phap lugt cia bi don: Ba Pd Thi Phong L1 - Chuc
vu: Giam doc Cong ty. C6 mat.



Nguoi dai dién theo iy quyén cua bi don: Ong Lé Vin T1; dia chi: s6
66/8 duong L2, thanh phd B, tinh Dak Lik. C6 mit.

3. Ngwoi c6 quyén lgi, nghia vu lién quan:

3.1. Ong Vii Trung T2; dia chi: s6 03 duong Trl, phuong T3, thanh phé
B, tinh Pak Lik. Ving mit.

3.2. Ong Lwong Vin S; dia chi: s6 60 dudong D1, phuong T4, thanh ph
B, tinh Pak Lik. C6 mit.

3.3. Ong Lé Kim H; dia chi: s6 119/35 dudng M1, phuong T5, thanh phé
B, tinh Pdk Lik. Ving mit.

3.4. Ong Thai Vin V; dia chi: S6 48 duong N1, phuong T6, thanh phd B,
tinh Bak Lak. Vang mat.

3.5. Ba H6 Thi My V1; dia chi: s6 116/29/8 duong N, thanh phé B, tinh
Pik Lik. Vang mat.

3.6. Ong L& Trong M; dia chi: s6 142/90 duong Y1, phuong T7, thanh
phd B, tinh Bk Lik. Ving mat.

3.7. Ong Nguyén Son B; dia chi: s6 137 duong N2, phuong T4, thanh
phd B, tinh Pak Lik. Vang mit.

4. Ngwoi khang céo: Ong Bui Quéc L 14 nguyén don; 6ng Hoang Ngoc T
1a nguoi dai dién theo uy quyén cia nguyén don; Cong ty cb phan 6 td Y Pak
Lik 1a bi don.

NOQI DUNG VU AN:

Theo don khdéi kién, don bé sung yéu ciu khéi kién va qud trinh tham
gia o tung, nguyén don 6ng Bui Quéc L va nguwoi dai dién theo iy quyén
trinh bay co ngi dung nhw sau:

Ong Bui Quéc L nguyén 1a Chu tich Hoi dong quan tri, kiém Giam déc
Cong ty co phan 6 t0 Y Pak Lak. Trong thoi gian tir ngay 10/12/2009 dén ngay
24/6/2011, Cong ty c6 phan 6 t0 Y Pak Lik (Sau day viét tat 1a Cong ty) da ky
18 Hop dong vay cua 0ng L sé tién 1a 2.586.239.000 dong, cu thé: Hop dong
ngay 10/12/2009, sb tién vay 1a 220.000.000 dong, thdi han 12 thang, 13i suat
1,5%/thang; hop dong ngay 14/12/2009, sd tién vay 30.000.000 dong, thoi han
vay 12 thang, 1ai suat 1,5%/thang; hop dong ngay 12/01/2010, sé tién vay
100.000.000 dong, thoi han vay 12 thang, 13i suat 1,5%/thang; hop dong ngay
01/02/2010, s tién vay 80.000.000 dong, thoi han vay 12 thang, 13i suét
1,5%/thang; Hop dong ngay 09/02/2010, sd tién vay 50.000.000 ddng, thoi han
vay 12 thang, 13i sudt 1,5%/thang; Hop dong ngay 18/03/2010, s tién vay
120.000.000 dong, thoi han vay 12 thang, 13i sudt 1,5%/thang; hop dong ngay
02/4/2010, s6 tién vay 115.000.000 dong, thoi han vay 12 thang, 13i suét
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1,5%/thang; hop dong ngay 06/5/2010, sb tién vay 200.000.000 dong, thoi han
vay 12 thang, 13 sudt 2%/thang; hop ddng ngay 20/5/2010, sb tién vay
75.000.000 ddng, thoi han vay 12 thang, 14i suat 1,5%/thang; hop dong ngay
25/5/2010, sb tién vay 75.000.000 ddng, thoi han vay 12 thang, 13i suat
2%/thang; hop dong ngay 03/6/2010, sb tién vay 100.000.000 dong, thoi han vay
12 thang, 13i suat 2%/thang; hop dong ngay 08/7/2010, sd tién vay 50.000.000
d6ng, thoi han vay 12 thang, 13i suat vay 2%/thang; hop déng ngay 24/7/2010, s6
tién vay 100.000.000 dong, thoi han vay 12 thang, 13i suat 2%/thang; hop dong
ngay 01/10/2010, sé tién vay 175.000.000 dong, thoi han vay 12 thang, 14i suat
2%/thang; ciing trong ngay 01/10/2010, cho Céng ty vay 181.239.000 dong, thoi
han vay 12 thang, 13i sudt 2%/thang; hop ddng ngay 20/5/2011, sé tién vay
200.000.000 ddng, thoi han vay 02 thang 11 ngay, 13i suat 2%/thang; hop dong
ngay 27/5/2011, sé tién vay 300.000.000 dong, thoi han vay 02 thang 04 ngay,
141 suét 2%/thang; hop dong ngay 24/6/2011, sd tién vay 420.000.000 dong, thoi
han vay 02 thang, 13i suat 2%/thang. Qua trinh thuc hién hop dong 6ng L da giao
cho Cong ty tong s6 tién 13 2.586.239.000 déng nhung dén thdi han tra ng theo
hop dong, Cong ty khong tra cho ong sd tién ng gbc va tién 13i theo thoa thuan,
mic du 6ng L di doi nhiéu lan.

Ngay 06/01/2011, Cong ty da ky Hop dong giao nhan khoan s6 01/HPGK
véi Ong L, theo do giao cho O6ng L nhéan khoan xuéng xe 6 t6 du lich cua Cong
ty, sau khi hop dong dugc ky két, ong da tmg trudc cho cong ty s tién 1a
387.917.396 dong, dé Cong ty trir dan vao so tién thué khoan hang thang ma 6ng
phai tra, tinh dén khi cham dt hop dong, Cong ty con ng ong L s tién 1a
66.182.119 dong. Ngoai ra, Cong ty con ng 6ng L cic khoan sau: Trong thoi
gian ong nhan khoan xudng xe 6 t6 cia Cong ty, khach hang dén sira chira xe 6
t6 nhung da nham 1an chuyén tién sta chita xe vao tai khoan ciia Cong ty
12.885.100 dong va Cong ty chua tra lai sd tién nay; trong thoi gian 1am Giam
dbc Cong ty 6ng L da chi tién ctia minh dé mua may chdm cong cho Cong ty 1a
6.389.999 dong va chup hinh Showroom Céng ty 2.024.000 dong, nhung Cong
ty chua thanh toan so tién nay cho 6ng L.

Ong L xéac dinh chil truong huy dong von, vay tién dé dau tu xay dung
xuong sta chita xe tai va Showroom béan xe 6 t6 con da dugc thong qua Hoi
dong quan tri, cac thanh vién Hoi dong quan tri déu nhét tri cha truong nay,
duoc thé hién qua cac bién ban hop Ho1 déng quan tri. Mac du viéc vay tién, huy
dong von dé xay dung chua thong qua Dai hoi cd dong, nhung chu truong nay
d3 duogc thong béo tai try sé Cong ty, nén cac cd dong déu biét va tién vay duoc
str dung dang muc dich. Do d6, viéc 6ng L cho vay tién 1a hop phap, nén Cong
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ty phai ¢ trach nhiém tra no gbc va tién 1ai cho ong theo ding hop dong di ky
két.

Ong Bui Quédc L khoi kién yéu cau Toa an giai quyét: Bude Cong ty cd
phan 3-2 Pik Lik phai tra cho 6ng s tién no gbc theo 18 hop ddng vay tién 1a
2.586.239.000 dong va tién 14i tinh dén ngay 10/10/2012 1a 1.538.334.042 dong;
tién nodp thira cho Cong ty theo hop dong giao nhan khoan 13 66.182.119 dong,
tién khach hang stra xe 6 t0 chuyén nhim vao tai khoan cua Cong ty la
12.885.100 dong, tién mua may chdm cong cho Cong ty 13 6.389.999 dong va
tién chup hinh Showroom Céng ty 1a 2.024.000 dong.

Ngay 30/9/2018, 6ng Bui Quéc L ¢6 don thay d6i, bd sung ndi dung khoi
kién va tai phién tda 6ng L yéu cau bd sung phan 14i suét trong han va lai suat
qua han cua tién vay tinh tir ngay vay dén ngay 22/11/2018 1a 7.210.750.564
d6ng va no gdc 2.586.239.000 dong, tong gdc va 13i 12 9.796.989.564 ddng (theo
Bang ké tinh 14i ngay 22/11/2018). Tai phién toa 6ng L xac dinh khoan tién nop
cho Cong ty theo hop dong khoan, sau khi tinh toan thi con thira 12 66.182.119
dong va khoan nay da c6 trong yéu cau khai kién. Tuy nhién, do tinh toan nham
1an nén tai Bang ké ngay 22/11/2018, 6ng L c6 ké khai yéu cau thém khoan tién
108.307.119 dong 1a khong dung, nén ong khong yéu cau giai quyét d6i voi sb
tién ké khai thém 1a 108.307.119 dong.

V& yéu cau phan t6 ciia Cong ty, 6ng L xac dinh: Trong thoi gian lam Chu
tich Hoi dong quan tri, kiém Giam ddc Cong ty c¢b phan 6 t0 Y Dik Lik, 6ng da
thue hién ddy du cac quyén va nghia vu ctia minh theo ding quy dinh cta phap
luat va DPiéu 1é cua Cong ty, cac hoat dong, phuong an kinh doanh ciia Cong ty
déu duoc thong qua Hoi dong quéan tri va khong c6 c6 dong nao ciia Cong ty
phan d6i. Do d6, yéu cau phan t6 ciia Cong ty budc dng phai boi thudng thiét hai
1a khong dung va khong c6 co so, nén dé nghi Toa an khong chap nhan yéu cau
phan tb ciia Cong ty.

Theo don phan té ngay 20/3/2013, don bé sung Yéu Cdu phdan té va qud
trinh t6 tung, nguoi dai dién theo ity quyén cia bi don Céng ty ¢6 phan 610 Y
Pak Lak 1a 6ng Lé Van T1 trinh bay cé ni dung nhw sau:

Cong ty théng nhit véi phan trinh bay ctia ong Bui Quéc L vé 18 Hop
d6éng Cong ty vay tién ctia 6ng L. Tuy nhién, trong thoi gian tir thang 5/2009 dén
thang 8/2011, 6ng L 1a Chu tich Hoi dong quan tri kiém Giam déc Cong ty, 6ng
L d3 tu y cho Cong ty vay tién va vay ctia cic ca nhan khac bang hinh thic cho
vay ning 1di dé dau tu xay dung xuodng stra chita xe tai va Showroom ban xe 6
t6, ma khong thong qua Pai hoi dong ¢ dong cua Cong ty theo quy dinh. Ong L
da giao cho 6ng Vii Trung T2, 1a Phé giam ddc ky vay ciia ca nhan dng L sé tién
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1a 2.586.239.000 ddng. Trong khi Piéu 1¢ Cong ty quy dinh ké hoach phat trién
dai han ctia Cong ty va ké hoach huy dong vén phai trinh Dai hoi ¢d dong xem
xét, quyét dinh va Piéu 1é Cong ty ciing quy dinh: Hoi dong quan tri quyét dinh
dau tu cac du an phat sinh khong vuot qua 30% von diéu 18. Vén diéu 1é cua
Cong ty 1a 2,1 ty dong, nhung 6ng L quyét dinh cha truong Cong ty vay tién dé
xay dyng du 4n vuot qua von diéu 18 va ca nhan 6ng cho Cong ty vay tién ma
khong duoc Dai hoi cd6 dong thong qua va quyét dinh, nén cic cd dong khong
biét gi vé khoan vay nay, viéc ndy di vi pham Piéu 1é Cong ty va Luat Doanh
nghiép. Do d6, cac Hop ddng vay tién gitra Cong ty v6i 6ng Bui Quéc L 1a vo
hiéu, Céng ty chi chap nhén tra no gbc 1a 2.586.239.000 dong va khoéng dong y
tra tién 13i. Di v6i cac khoan khac gdm: Khoan tién 6ng L tam Gmg cho Cong ty
con thira theo hop dong giao nhin khoan sé 01/HPGK ngay 06/01/2011 1a
66.182.119 ddng; tién khach hang sira xe 6 t6 chuyén nham vao tai khoan cia
Cong ty 1a 12.885.100 dong; tién mua may chim cong 13 6.389.999 dong va tién
chup hinh Showroom Cong ty 1a 2.024.000 dong, thi Cong ty ddng ¥ tra lai cho
6ng Bui Qudc L. Tong cong cac khoan tién Cong ty chap nhén tra lai cho 6ng L
la 2.673.720.218 dong.

Trong thoi gian dng Bui Quéc L lam Chu tich Hoi dong quan tri kiém
Giam dbc Cong ty (Tur thang 5/2009 dén thang 8/2011) di vi pham Luét doanh
nghiép va Diéu 1é Cong ty, cu thé cac viéc 1am nhu sau:

Thir nhat, khong t6 chirc Pai hoi ¢6 dong thuong nién va dai hoi nhiém ky
theo quy dinh, ddn dén Cong ty bi thua 16 ma khong c6 bién phap khic phuc. Ké
tir ngdy 6/5/2009 dén ngay 31/8/2011 (02 nam 04 thang) vdi cuong vi 1a Chu
tich Hoi dong quan tri Cong ty, ong Bui Qudc L da ¢ tinh khong to chirc Pai
hoi c6 dong thudng nién sau khi két thic cac nam tai chinh 2009 va 2010, vi
pham nghiém trong Luat Doanh nghiép va Diéu 1& Cong ty. Tir d6, ddn dén céac
cd dong khong c6 bat cr mot thong tin gi vé tinh hinh tai chinh ciia Cong ty va
cling ddng nghia véi viée cac co dong khong duoc quyén tham gia ban bac, biéu
quyét bat c mot ndi dung gi. Hon nita 6ng L dd vi pham Piéu 1& Cong ty khi
khong t6 chtrc Pai hoi dé bau ra Hoi dong quan tri nhiém ky III, khi Hoi dong
qua nhiém ky I da két thac vao thang 04/2010. Pén ngay 15/8/2011, sau khi co
kién nghi cia Ban kiém soat va ctiia mot sd cd dong dé nghi t6 churc Pai hoi, thi
moi tién hanh Pai hoi dong c6 dong bau ra Hoi dong quan tri va Ban Kiém soat
nhiém ky III. Nhitng vi pham trén ddy dan dén Cong ty bi thua 13, cu thé: Nam
2009 bi thua 16 496.536.209 dong; nam 2010 bi thua 15 1.001.871.312 dong. V&i
vai trd 1a Chu tich Hoi dong quan tri kiém Giam ddc Cong ty 6ng L da khong co
bién phap khic phuc thua 15, khong t6 chic Pai hoi cd dong, khong thong qua
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Béo c4o tai chinh nim 2009 va nim 2010 dung theo quy dinh din dén 15 cua 02
nam (2009 va 2010) 1a 1.498.407.521 dong.

Thir hai, trong thoi gian 1a Chu tich Hoi déng quan tri kiém Giam dbc
Cong ty dng L di tu y quyét dinh dau tu xdy dung xudng sira chira xe tai va
Showroom ban xe 6 t6 bang hinh thic di vay nang 1ii ma khong thong qua Dai
héi dong cb dong. Ong L d3 ky hop dong vay von véi 5 ca nhan va giao cho ong
Vii Trung T2, Pho giam déc ky vay ciia ong Bui Quéc L, véi tong sb tién vay 1a
3.802.448.000 dong, trong d6: Phan vay cta 6ng L 1a 2.586.239.000 dong; vay
cac c4 nhan khac 1a 1.216.209.000 dong, vé phan tién 141 vay ciia cac c4 nhan
(khong tinh 13i vay ctia 6ng L, vi Cong ty khong chap nhan tra 13i), tinh dén ngay
31/10/2018 14 2.258.816.494 dong. Nhu vay, phan thiét hai do viéc tu ¥ vay tién
dé dau tu xay dung xudng stra chira xe tai va Showroom béan xe 6 t0 bao gdm
tién vay gdc va tién 1di clia cdc ca nhan khac 1 6.061.264.949 ddng. Pong thoi,
ong L tu y quyét dinh ddp pha toan bd ddy ctra hang trung bay san pham va kinh
doanh ctuia Cong ty dé léy d4t 1am Showrom dan dén thiét hai, cu thé thu nhap 01
thang cua day ki 6t 1a 20.000.000 dong, nén tong thiét hai tir thang 6/2009 dén
31/12/2012 (30 thang) 1a 600.000.000 dong.

Thir ba, 6ng L véi tu cach 1a Cha tich Hoi dong quan tri kiém Giam doc
Cong ty da ty quyén cho 6ng Vi Trung T2 - Phé giam dbc dé ky Hop dong sb
01/HPGK-CT ngay 06/01/2011 gitta Cong ty voi ca nhan 6ng Bui Quéc L, vé
viéc khoan xudng sira chira xe 6 t6 du lich cho dng L. Hop dong nay da vi pham
diém b khoan 1 Piéu 120 Luat Doanh nghiép khi khong thong qua Pai hoi dong
¢ dong, dan dén Cong ty bi thiét hai do mirc khoan thap, cu thé: Thoi gian 6ng
L nhan khoan tir ngay 12/01/2011 dén ngay 06/9/2011 1a 07 thang 25 ngay (7,83
thang), s tién giao khoan thu duoc 13 92.500.000 dong. Trong khi néu khoan
dung, khoan du thi muc khoan phai 1a 40.000.000 dong/thang, thi méi du tra mot
phan tién thué dat ciing nhu cac chi phi quan 1y doanh nghiép va dam bao Cong
ty c6 14i. Céc chi phi nay chi tam tinh bang 1/3 cac chi phi chung cua Cong ty, vi
linh vuc sira chita xe 6 t6 du lich 1a linh vuc san xuit kinh doanh chinh, mang lai
loi nhuan chil yéu cho Cong ty; chi phi thuc té Cong ty nam 2011 1a: Tién thué
dat: 674.877.000d/3 = 224.959.000 ddng; chi phi quan ly doanh nghiép la
507.983.755d/3 = 169.327.918 dong; chi phi khau hao tai san cb dinh Ia
125.699.521d/3 = 41.899.840 dong; chi phi dich vu mua ngoai 91.422.761d/3 =
30.474.253 dong; tong cong: 466.661.011 dong.

Doanh thu khoan dung la: 40.000.000 d/thang x 12 thang = 480.000.000
d6ng, nén tién 13i ca nam 1a: 480.000.000d - 466.661.011 ¢ = 13.338.989 dong.



Nhu vay, thiét hai tir viéc ky hop dong sai tham quyén 1a: (40.000.000d x
7,83 thang) - 92.500.000 ddng = 220.700.000 dong.

Cong ty yéu cau Toa an giai quyét budc 6ng Bui Qudc L phai bdi thudng
thiét hai cho Cong ty cac khoan gdm: Khong td chirc Pai hoi ¢ dong dan dén
thua 16 nam 2009 va 2010 1 1.498.407.521 ddng; tu ¥ vay tién dau tu xay dung
xudng sua chita xe tadi va Showroom ban xe 6 td6 gdy thiét hai cho Cong ty la
6.061.264.949 dong; mat thu nhap ctia Cong ty trong thoi gian 30 thang, do cta
hang trung bay san pham va kinh doanh ctia Cong ty bi dap pha 1a 600.000.000
d6ng; thiét hai do ky hop ddng giao khoan xudng stra chita xe 6 t6 ctia Cong ty
1a 220.700.000 ddng; tong cong 1a 8.380.372.015 ddng.

Tai don phan t& Cong ty co yéu cau budc 6ng L bdi thuong sd tién thiét
hai do dap pha ctra hang 1a 471.229.000 dong. Sau d6, Cong ty di co don xin rit
yéu ciu nay va tai phién toa dai dién Cong ty dong y viéc rit yéu cau vé khoan
bdi thudng nay.

Nhitng ngueoi c6 quyén loi, nghia vu lién quan la ong Vi Trung T2, Luong
Van S, L& Kim H va 6ng Thdai Van V trinh bay c0 néi dung nhuw sau.:

Thoi gian tir ndm 2009 dén nim 2011, 6ng T2 la Pho cha tich Hoi dong
quan tri, kiém Pho giam doc Cong ty, con éng S, dng H va 6ng V 1a thanh Hoi
d6ng quan tri. Trong thoi gian dng L 1am chu tich Hoi dong quan trj kiém Giam
dbc Cong ty da khong tién hanh Pai hoi c6 dong thudng nién, trach nhiém d6
thudc vé dng L, vi di co ¥ kién ctia Hoi ddng quan tri va Ban kiém soat dé nghi
triéu tap Dai hoi c6 dong thudng nién, nhung dng L chua tién hanh. Cong ty thua
16 vé tai chinh khong phai do khong tién hanh Pai hoi c6 dong thudng nién ma
do cach thtrc diéu hanh ctua Cong ty va do tinh hinh kinh té khé khan chung ciia
xd hoi. Viéc dau tu xdy dung Showroom va xudng xe tai dugc 4/4 thanh vién
Hoi dong quan tri nhat tri, con vé khoan xudng xe con di dugc Hoi dong quan tri
thong qua va nhat tri phuong an giao khoan.

Nhitng nguwoi ¢é quyén loi, nghia vu lién quan la ba Hé Thi My V1, dng
Nguyén Son D va dng Lé Trong M trinh bay c6 néi dung nhw sau:

Trong thoi gian ong L 1am Chu tich Hoi dong quan tri kiém Giam doc
Cong ty, thi ba V1 1a Truéng Ban kiém soét, con 6ng D va 6ng M 1a thanh vién
Ban kiém soat. Trong thoi gian nay ong L da khong to chic Pai hoi co dong
thuong nién va Pai hdi cd dong nhiém ky, mac du Ban kiém soat da lam don
kién nghi, vé khoan tién dng L cho Cong ty vay da dugc théng qua Hoi dong
quan tri va viéc Cong ty xay dung xudng xe tai va Showroom ban xe 6 t0 co
thong qua Hoi déng quan tri va khong c6 y kién gi. Viéc giao khoan xudng sira



chita xe du lich c6 thong qua Hoi dong quan tri va dd dugc nhat tri voi sb tién
giao khoan.

Tai phién toa dai dién nguyén don va nguoi bdo vé quyén va loi ich hop
phdp ciia nguyén don trinh bay ¥ kién:

Vé viéc 0ng L cho Cong ty vay tién dd duoc Hoi dong quén tri hop thong
nhat huy dong vén va duoc théng bao qua viéc niém yét tai tru s& Cong ty,
khong ai ¢ y kién gi. Pong thoi khi ban giao Cong ty cho Ban lanh dao méi co
thé hién khoan no vay cta 6ng L, viéc vay tién 1a dung quy dinh, tién vay duoc
st dung xay dung ctra hanh Showroom va xudng stra chita xe tai. Do do, Cong
ty phai co trach nhiém tra cho 6ng L khoan vay gdc va lai suit theo quy dinh, vé
yéu cau phan té ctia Cong ty thi thoi hiéu d3 qua 02 nam, nén da hét thoi hiéu
khai kién; vé noi dung phan t6: Ly do Cong ty khong Pai hoi co dong 1a do thoi
gian 46 Cong ty khong kiém toan duoc va viéc khong t6 chirc dai hoi khong phai
1 nguyén nhan dan dén thiét hai Cong ty thua 15, ma nguyén nhan la do Uy ban
nhan dan tinh Pak Lak yéu cau thu hoi lai cac ki 6t cho thué, nén viéc thua 15 13
khach quan; vé yéu cau boi thuong khoan tién 220.700.000 dong do ky hop dong
giao khoan xudng sura chita xe du lich, 1a khong c6 can ctr, vi viéc giao khoan da
dugc Hoi dong quén tri théng qua va nhat tri, nén viéc ky hop dong giao khoan
la hop phap; vé yéu cau boi thuong thiét hai cua khoan tién vay, thi c6 phan 15i
cia 6ng L da khong t6 chirc Pai hoi dong co dong dé thong qua, nhung cha
trrong ndy da niém yét tai tru s& Cong ty, moi ngudi déu biét va sd tién vay
dugc st dung dé xay dung cong trinh ciia Cong ty, do d6 yéu cau nay la khong
c6 can ctr. Nguoi bao vé quyén va loi ich hop phap ctia nguyén don dé nghi: Yéu
cau phan t6 cuia Cong ty da hét thoi hiéu khai kién, nén phai dinh chi tra lai don
khai kién; chdp nhan yéu cau khoi kién ctia ong L, budc Cong ty phai tra cho
ong L sb tién vay 13 2.586.239.000 dong va i suat; bac toan bd yéu cau phan t6
cua Cong ty.

Dai dién cua Cong ty trinh bay:

Ong L khoi kién dbi voi Cong ty vao thang 10/2012, thi Cong ty tién hanh
kiém tra va phat hién cic vi pham cua 6ng L trong thoi gian diéu hanh Cong ty
va c6 don phan té vao thang 03/2013, nén nguyén don cho rang hét thoi hiéu
khoi kién 1a khong dung; Cong ty khong dong y véi y kién ciia nguyén don va
van giit yéu cau phan t6.

Tai Ban 4n kinh doanh thwong mai so thim s6 03/2018/KDTM-ST
ngay 23 thang 11 nim 2018, Toa 4n nhan dan tinh Pik Lik di quyét dinh:

Can cr: Khoan 3 Diéu 26, khoan 4 Biéu 30, Diéu 37 Bo luat t6 tung dan
Su,



Ap dung: Piéu 128, Piéu 137 Bo luat dan sy nam 2005; Diéu 96, Piéu
97, Piéu 116, Diéu 120 Luat Doanh nghiép nim 2005 va Diéu Ié Coéng ty ¢
phan 6 t6 Y DPék Lik; 4p dung Phap 1énh &n phi, 18 phi Toa an.

Tuyén Xtr:

1. Chap nhan mot phan yéu cau khai kién cua dng Bli Quéc L.

Tuyén b 18 Hop dong vay tién duoc ky két tir ngay 10/12/2009 dén ngay
24/6/2011, gitra Cong ty ¢ phan 6 td Y Dak Lik voi dng Bui Qudc L, ddi véi s6
tién vay 2.586.239.000 dong, bi vo hiéu.

Budc Cong ty c6 phan 6 td Y Dak Lik c6 nghia vu hoan tra cho dng Buii
Quéc L sé tién 2.586.239.000 dong (Hai ty ndm trim tdm muoi sau triéu hai
trim ba muoi chin nghin dong).

Budc Cong ty co phan 6 t6 Y Pak Lik co nghia vu tra cho 6ng Bui Qudc
L cac khoan gom: Khoan tién 6ng BUi Québc L tng thira cho Cong ty theo hop
ddng thué khodn tai san 1 66.182.119 dong; tién khach hang tra tién stra xe cho
6ng L nhung chuyén nham vao tai khoan cua Cong ty 1a 12.885.100 dong; tién
6ng L mua may cham cong cho Cong ty 1a 6.389.999 ddng va tién chup hinh
Showroom 1a 2.024.000 dong.

Tong cong cac khoan Cong ty co phan 6 t6 Y DPak Lik co nghia vu tra
6ng Bli Quéc L 1a 2.673.720.218 dong (Hai ty sau trim bay muoi ba triéu bay
trim hai muoi nghin hai trim mudi tam dong).

2. Khong chap nhan yéu cau khai kién cua 6ng Bli Quéc L vé viéc budc
Cong ty cd phan 6 t6 Y Pak Lik phai thanh toan sé tién 1i 12 7.210.750.564
dong.

3. Chap nhan mot phan yéu cau phan t caa Cong ty c6 phan 6 t0 Y Pak
Lak.

Buoc 6ng Bli Qudc L c6 nghia vu bdi thuong thiét hai cho Cong ty ¢6
phan 6 t6 Y Dk Lak cac khoan gém: Thiét hai 6ng L vay tién, dau tu xay dung
xudng sira chira Xe tai va Showroom ban xe 6 t6 13 2.564.235.949 dong va thiét
hai do dng L dap pha cira hang cia Cong ty dé xay dung Showroom béan 6 t6,
gay mat doanh thu cho Cong ty 1a 600.000.000 ddng; tong cong sé tién boi
thuong 1 3.164.235.949 d¢éng (Ba ty mot trim sau muoi bon triéu hai trim ba
muoi 1am nghin chim trim bon muoi chin dong).

Péi trir nghia vu cho nhau, budc dng Bli Qudc L phai co nghia vu boi
thuong thiét hai cho Cong ty c6 phan 6 td Y Dik Lik sb tién 1a 490.515.731
dong (Bén trim chin muoi triéu ndm trim muoi 1am nghin bay trim ba muoi
mét dong).



Ap dung khoan 2 Diéu 468 cua Bo luat dan sy nam 2015, dé tinh 14 suét
trong giai doan thi hanh 4n khi duong su c¢6 don yéu cau thi hanh an.

4. Khdng chap nhan y&u cau phan té cua Cong ty ¢6 phan 6 t6 Y bak Lak
vé: Yéu cau buoc 6ng Bui Qudc L bdi thuong thiét hai cho Cong ty s tién
1.498.407.521 ddng, do khdng t6 chic Pai hoi co dong thudng nién va Dai hoi
cd dong nhiém ky, dan dén Cong ty kinh doanh thua 15 trong nim 2009 va nim
2010 va yéu cau 6ng L bdi thuong cho Cong ty sb tién 220.700.000 dong, do
6ng L tu v ky Hop dong giao nhan khoan xuéng stra chita xe du lich gay thiét
hai cho Cong ty.

5. Can ci khoan 2 Diéu 244 cua Bo luat té tung dan su.

Dinh chi xét xir d6i véi phan yéu cau phan té cua Cong ty c6 phan 6 td Y
Pik Lak, vé yéu cau budc dng Bli Qudc L bdi thuong thiét hai do 6ng L cho
dap pha toan bo day nha cira hang trung bay san pham va kinh doanh cua cong
ty, dé 1am Show room ban xe & t6 s tién 1 471.229.000 dong.

Ngoai ra, ban an so tham con quyét dinh vé chi phi dinh gia tai san, phan
an phi, quyén khang cao va thi hanh an theo quy dinh ciia phap luat.

Ngay 03 va ngay 07 thang 12 nam 2018, 6ng Bui Qudc L 1a nguyén don,
6ng Hoang Ngoc T 1a nguoi dai dién theo uy quyén cua nguyén don c6 don
khang co va don khang cao bd sung véi noi dung: Khang co toan bo ban an so
tham, d& nghi toa &n cap phic thim huy toan bo ban an so tham, chuyén hd so
vé Toa 4n nhan dan tinh Dak Lak giai quyét lai.

Tai phién toa phic tham, ngudi khang cdo yéu cau phai tinh 13i d6i voi
khoan tién vay va dng Bli Québc L cho rang 6ng khdng phai chiu trach nhiém
boi thuong thiét hai vi trach nhiém thuoc Hoi dong quan tri chir khéng phai ca
nhan ong.

Trong thoi han luat dinh, bi don - Céng ty c¢6 phan 6 t0 Y Pak Lik khéang
cédo, d& nghi Toa phic tham budc dng L phai boi thuong khoan tién thiét hai
1.498.407.521 ddng, yéu cau xem xét lai khoan boi thudng theo hudng ting 1én
do cap so tham tinh toan nham I4n, khong dung.

Tai phién toa phdc tham, dai dién Vién kiém sat nhan dan cap cao tai Pa
Ning khang dinh Tham phan chu toa phién toa va Hoi dong xét xar di chap hanh
dung phap luat t6 tung dan su trong giai doan xét xu phic tham va dé nghi Hoi
dong xét xur phlic tham ap dung khoan 3 Piéu 308 Bo luat t6 tung dan su: Huy
ban 4n so tham sé 03/2018/KDTM-ST ngay 23/11/2018 cua Toa &n nhan dan
tinh Dak Lik, chuyén hd so vu &n vé cho Toa &n cap so tham giai quyét lai theo
thu tuc so tham.

NHAN PINH CUA TOA AN:
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Can ctr vao cac chiing cw, tai liéu cd trong hd so vu an dd duogc tham tra
tai phién toa; cin ctr vao két qua tranh tung tai phién toa trén co s& xem xét day
du cac tai lieu chiing cr; quan diém cua Vién kiém sat, sau khi thao luan va nghi
an, Hoi dong xét xtr phlic thim nhan dinh nhu sau:

[1] Tai phién toa phic tham hém nay, nhitng ngudi c6 quyén loi nghia vu
lién quan: Vi Trung T2, Lé Kim H, Thai Van V, Ho6 Thi My V1, Lé Trong M,
Nguyén Son B déu ving mit mic du da dugc Toa n triéu tap hop 1€ lan tha hai
va xét thay viéc ving mat cua nhitng ngudi c6 quyén loi nghia vu lién quan nay
khong anh hudng dén viéc xét xir. Do d6, Hoi ddng xét xur tién hanh xét xir vu
an theo quy dinh tai Didu 296 B6 luat t tung dan su, nhu dé nghi cua cac duong
su ¢ mat va quan diém caa Vién kiém sat tai phién toa.

[2] Tai phién toa phic tham, nguyén don giit nguyén don khoi kién, nguoi
khang céo gitr nguyén noi dung khang céao, cac bén khdng thoa thuan dugc voi
nhau vé viéc giai quyét vu an, Toa an giai quyét vu 4n theo quy dinh cua phap
luat.

[3] Xét khang céo cua phia nguyén don cho rang Toa an cap so tham
khong chap nhan yéu cau tinh I3i suat trong cac hop dong vay 1a khong c6 co so
phap luat, phan t6 ciia Cong ty 3-2 con thoi hiéu 1a khong ding, Hoi dong xét xur
phlc tham thay rang:

[4] D6i véi noi dung khang cdo cua dng BUi Quédc L vé yéu cau tra tién
vay va tinh khoan l4i vay: Trong thoi gian tir ngay 10/12/2009 dén ngay
24/6/2011, 6ng L 1a Chu tich Hoi dong quan tri, kiém Giam déc Cong ty ¢
phan 6 t6 Y Pak Lik, 6ng L da uy quyén cho dng Vii Trung T2 1a Phé giam doc
cong ty ky 18 hop dong vai dng L vai noi dung: Cong ty co phan 6 t6 Y Pak
Lik vay 6ng L so tién 2.586.239.000 dong, véi di suat tir 1,5%/thang dén
02%/thang.

Xét tinh hop phap cua 18 hop ddng vay tién gitta Cong ty c6 phan 6 td Y
Pik Lak vai 6ng Bli Quéc L, thi thay tai thoi diém xéc 1ap hop déng nay éng
Bui Qudc L 1a Chu tich Hoi ddng quan tri kiém Tong giam ddc cong ty. Theo
quy dinh tai diém b khoan 1 Diéu 120 Luat Doanh nghiép nam 2005, thi hop
ddng, giao dich gitta Cong ty véi thanh vién Hoi dong quan tri, Giam dbc, Tong
giam doc phai duoc Pai hoi dong co dong hoac Hoi dong quan tri chap thuan;
tai Bién ban hop Hoi dong quan tri ngay 29/9/2009 thé hién noi dung: “Hgi dong
quan tri quyét dinh théng nhdt phwong dn: Héi dong quan tri cho Cong ty vay
Von va huy dong vén cua cé déng Cong ty”. Tuy nhién, tai diém b khoan 2 Diéu
34 Piéu lé Cong ty ¢ phan 3-2 ik Lik quy dinh: “Héi dong qudn tri chiu
trach nhiém truée Pai héi dong cé déng. Trinh Pai héi dong c6 dong quyét
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dinh:... ké hoach phat trién dai han cia Cong ty, ké hoach huy dong von (khdng
ké von vay ngan hang). Nhu vay, mic du Hoi dong quan tri di théng nhit,
nhung theo quy dinh cua Diéu 1& Cong ty thi viéc huy dong von cua cd dong
Cong ty phai dugc Dai hoi ddng c6 dong quyét dinh, nhung sau khi théng nhat
cha trwong trong Hoi dong quan tri, 6ng L véi tu cach 1a Cha tich Hoi dong
quan tri, kiém Giam déc Cong ty di khong thong qua Dai hoi ddng co dong va
khong dugc Pai hoi dong co dong chap thuan 1a vi pham Diéu 18 Cong ty va
diém b khoan 1 Piéu 120 Luat Doanh nghiép nam 2005. Bong thoi tai khoan 3
Diéu 34 Diéu 1&é Cong ty ciing quy dinh: “Hgi dong quan tri quyét dinh dau tw
cac du dn phat sinh khéng virot qua 30% von Diéu Ié... ”, trong khi vén diéu 1é
cua Cong ty 1a 2,1 ty ddng, 6ng L cho Cong ty vay 2.586.239.000 dong, nhung
khong dugc Pai hoi dong c6 dong thong qua, 1a khong dung quy dinh cua Diéu
lé Cong ty. Van dé nay ciing duoc 6ng Luong Van S, thanh vién Hoi dong quan
tri giai doan ndy thira nhan tai phién toa phuc tham: Mic du khdng théng qua
Pai hoi dong c6 dong nhung chu truong vay tién nay dwogc Hoi dong quan tri
nhét tri va théng bao rong rai trong cac co dong cong ty, c6 dan & bang thong
bao ciia cong ty. Nhu vay, viéc vay tién cia ong L (6ng L cho Cong ty vay tién)
mac du cac thanh vién cua Hoi dong quan tri ¢ biét va khdng phan doi, nhung
theo Piéu ¢ ciia Cong ty thi phai thong qua Pai hoi dong ¢ dong quyét dinh va
do khong thong qua Pai hoi ddng c6 dong, nén cac cd dong khong biét viéc vay
tién nay va khong duoc biéu quyét theo quy trinh Pai hoi dong cd dong theo
Piéu ¢ Cong ty va Phap luat quy dinh. Mit khac, chi truong dau tu xay dung
xudng stra chira xe tai va Showroom bén xe 6 t6, 1 ké hoach phét trién dai han
ciia Cong ty, theo quy dinh cia Piéu 1& Cong ty thi phai trinh Pai hoi dong co
dong quyét dinh, nén du tién vay duoc ding dé xay dung xudng sta chira xe tai
va Showroom bén xe 6 t0, nhung da khong duoc thong Pai hoi dong co dong, 1a
khong dung Diéu 1é Cong ty. Nhu vay, 18 hop dong vay tién duoc ky két giira
Cong ty véi dng Bui Qudc L, da vi pham Diéu Ié caa Cong ty va diéu cam cua
phap luat, nén 18 hop dong vay tién néu trén 1a vo hiéu. Do d6, can chap nhan
mot phan yéu cau khoi kién, bugc Cong ty hoan tra cho 6ng L s tién vay goc
2.586.239.000 d6ng 1a phi hop. Do hop dong vay tién vo hiéu, nén yéu cau caa
6ng L vé viéc budc Cong ty phai tra so tién 14i caa khoan vay 1a khong c6 cin cir
chap nhan. Toa an cap so tham khéng chap nhan yéu cau nay caa nguyén don la
ding.

[5] Di véi noi dung khang cdo ciia nguyén don cho rang yéu cau phan té
cua phia Cong ty c6 phan 6 t6 Y Pak Lik da hét thoi hiéu khai kién, thiy: Ban
lanh dao méi caa cong ty tiép nhan ban giao, quan ly Cong ty tir cudi thang
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8/2011, sau d6 méi kiém tra, phat hién ra cac thiét hai xay ra trong thoi gian 6ng
L diéu hanh cong ty va dén thang 3/2013 da c6 don khai kién phan t4 1a con thoi
hiéu khai kién theo quy dinh cua phap luat té tung dan su. V& thu tuc té tung:
Ngay 20/3/2013 Cong ty cb phan 6 t6 Y Pak Lik co don phan td, ngay
12/4/2013 nop tam @ng &n phi phan té theo cong vin cta Tod an va ngay
16/4/2013 Toa &n ra thong bao thu Iy phan t6. Nhu vay, viéc phan t6 trong thoi
hiéu va dam bao thu tuc tb tung.

[6] Xét noi dung khang cdo cuaa bi don cho riang 6ng Bui Qudc L huy
dong vén I&i suat cao, khong té chirc Dai hoi cd dong nén phai chiu trach nhiém
vé khoan 1.498.407.521 ddng, thay: Yéu cau cua Cong ty budc 6ng Bui Qudc L
phai bdi thuong thiét hai cho Cong ty s tién 1.498.407.521 ddng, do éng L
khéng t6 chizc Pai hoi c6 dong thuong nién va Dai hoi ¢6 dong nhiém ky, dan
dén Cong ty kinh doanh thua 15 trong nam 2009 va nim 2010. Xét thay: Trong
thoi gian l1am Chu tich Hoi dong quan tri, Kiém giam déc Cong ty, dng L khdng
triéu tap, té chic Pai hoi co dong thuong nién hoic bat thudng nim 2009 va
nam 2010, 1a vi pham khoan 1 Biéu 97 Luat Doanh nghiép nim 2005 va Diéu
25, Piéu 26 biéu ¢ cia Cong ty. Tuy nhién, nguyén nhan thua 15 cia Cong ty
theo cac thanh vién Hoi dong quan tri xac dinh 1 do cach diéu hanh Céng ty, do
d& bo toan bo cac gian ki 6t cho thué, nén mat ngudn thu va phai boi thuong do
cham dut hop ddng thué, dé Iy mat bang dé xay Showroom ban xe 6 t6 va mot
phan do tinh hinh kinh té kho khin chung cua xa hoi; vé chi truong xay dung
xudng sira chira xe tai va Showroom ban xe 6 0, thi da dugc Hoi dong quan tri
théng nhat. Nhu vay, nguyén nhan thua 15 1a do ké hoach san xuét kinh doanh
ciia Cong ty da dugc Hoi dong quan tri thdng qua, khdng phai la do 15i cua ca
nhan éng L khéng t6 chirc Pai hoi dong co dong. Do d6 yéu cau nay cia Cong
ty 1a khong diing va Toa an cap so tham khong chap nhan Ia phi hop.

[7] Vé noi dung khang céo vé khoan 2.585.239, thiy: Trong don khang
c4o phia bi don thtra nhan Ban an so tham budc Cong ty tra cho 6ng L 2.586.239
ddng 1a dang tuy nhién khau trir chua ding, thdy: Vé yéu cau dng L bdi thuong
cho Cong ty sb tién 220.700.000 dong do éng L tu y ky Hop dong giao nhan
khoan xuong sta chita xe du lich gay thiét hai cho Cong ty. Xét thay: Tai Bién
ban hop Hoi ddng quan tri ngay 23/11/2010 véi 4/4 thanh vién dy hop da chap
thuan phuong an khoan xuong sua chita xe 0 t6 du lich cia Cong ty. Do do,
ngay 06/11/2011, Cong ty da ky Hop ddng giao khoan cho éng L trong d6 cac
thanh vién ddng y véi mic gia khoan giéng nhu mac gia trong Hop dong giao
nhan khoan. Theo quy dinh tai Piéu 120 Luat Doanh nghiép nam 2005, thi Hop
d6ng giao nhan khoan chi can Pai hoi dong co dong hoic Hoi dong quan tri
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chap nhan. Nhu vay, Hop dong giao nhan khoan giita Cong ty va ong L da duoc
Hoi ddng quan tri chap nhan, nén co hiéu luc phap luat. Cong ty dua ra mic
thué khoan dua trén co so tinh toan cac chi phi chung ctia Cong ty va xac dinh
xudng sta chira xe du lich phai chiu 1/3 chi phi dé tinh toan muac giao khoan
40.000.000d/thang 1a khong c6 co sé, dong thoi Cong ty khéng chiing minh
dugc muc khoan theo hop dong thap 1a do 16i cua 6ng L. Vay Hop dong giao
nhan khoan la cé hiéu luc va phu hop vai quy dinh cta phép luat, nén viéc Cong
ty yéu cau 6ng L phai bdi thuong cho Cong ty s tién 220.700.000 ddng, 1a
khéng c6 can ctr chap nhan.

V& yéu cau cua Cong ty buoc 6ng L boi thudng cho Céng ty sb tién
6.061.264.949 dong do dng L vay tién, dau tu xdy dung xudng sua chita xe tai,
Showroom bén xe 6 td va sb tién 600.000.000 dong thiét hai vé thu nhap day
ctra hang trung bay san pham va kinh doanh cia Cong ty. Xét thay: Trong thoi
gian 6ng L 1am Chu tich Hoi dong quan tri kiém Giam déc Cong ty, 6ng L da tu
quyét dinh cha truong vay tién cua nhiéu ngudi, véi so tién 1a 3.802.448.000
dong, muc 3i suat tir 1,5%/thang dén 02%/thang, dé xay dung xudng sua chita
xe 0 t0 tai va Showroom bén xe 6 t0, ma khong thong qua Pai hoi dong c6 dong
cuia Cong ty, trong khi von diéu lé caa Cong ty chi 2,1 ty dong, 1a khong dung
va gay thiét hai cho Cong ty. Boi 1&: Tai khoan 4 Biéu 116 Luat Doanh nghiép
nam 2005 quy dinh: “Gidm doc hodc Téng gidm doc phdi diéu hanh cong viéc
kinh doanh hang ngay cia céng ty theo ding quy dinh cia phap ludt, Piéu 1é
cong ty, hop dong lao déng ky véi cong ty va quyét dinh cua Héi dong qudan tri.
Néu diéu hanh trai véi quy dinh nay ma gay thiét hgi cho cong ty thi Gidm déc
hodc Téng giam déc phai chju trach nhiém trieéc phap ludt va phdi boi thuwong
thiét hai cho cong ty ”. Theo Bién ban hop Hoi dong quan tri ngay 28/12/2009,
ngay 10/9/2010 va ngay 23/11/2010, thi Hoi dong quan tri thdng nhat xay dung
Showroom, nhung yéu cau tién hanh Dai hoi cd dong ban viéc huy dong vén
trudc khi tién hanh xay dung. Tuy nhién, 6ng L 1a Cha tich Hoi ddng quan tri
kiém Giam ddc Cong ty da khong chap hanh quyét dinh cua Hoi ddng quan tri,
khong tién hanh Pai hoi c6 dong ma tu y quyét dinh vay tién va xay dung cong
trinh néu trén, 1 vi pham diém & khoan 2 diéu 96 Luat doanh nghiép va biéu 1¢
cuia Cong ty. Do d6, 6ng L phai chiu trach nhiém theo quy dinh tai khoan 4 Diéu
116 Luat doanh nghiép nam 2005. Hau qua la viéc xay dung xudng stra chira xe
tai va Showroom ban xe 6 t6 khong duwoc xay dung hoan thién, con dang do
dang, gay thiét hai cho Cong ty 3.802.448.000 dong no gdc va tién 14 ma Cong
ty phai tra cho 05 ca nhan khac tinh dén ngay 31/10/2018 Ia 2.258.816.494
dong, tong cong la 6.061.264.949 dong. Tuy nhién, s6 tién vay dng L da sir dung
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xay dung xudng sua chira xe tai va Showroom ban xe 0 t6, hién nay Céng ty
dugc hudng phan tai san nay, qua dinh gia xac dinh gié tri tai san da xay dung
con lai c6 gi4 tri 12 3.497.029.000 ddng, do d6 phan thiét hai phai duogc trir di
phan gia tri tai san con lai. Nhu vay, sau khi duoc trir di phan tri gia tai san xay
dung con lai thi phan thiét hai duoc xé4c dinh 13 2.564.235.949 dong.

Viéc dau tu, xay dung xudng stra chira xe tai va Showroom ban xe 0 to, 1a
hoat dong san xuat kinh doanh va ké hoach phét trién dai han caa Coéng ty, theo
quy dinh cia Biéu 1¢ Cong ty, thi phai thong qua Pai hoi dong ¢ dong, nhung
6ng L di cho dap pha ctra hang trung bay san pham va kinh doanh caa Cong ty,
dé 1am Showroom ban xe 6 to, ma khong thong qua Dai hoi dong ¢ dong xem
xét, quyét dinh, 1a vi pham khoan 3 diéu 25 va khoan 2 Diéu 34 cua Diéu Ié cua
Cong ty. Viéc dap pha ctra hang da gay thiét hai cho Cong ty, theo s sach hach
toan kinh doanh ciia Cong ty thi doanh thu cua cira hang trung bay san pham va
kinh doanh ctua Cong ty trudc khi bi dap pha, mang lai loi nhuan méi thang 1a
20.000.000 dong, nén thiét hai vé doanh thu cua Cong ty do ctra hang cua cong
ty bi dap pha trong 30 thang 1a 600.000.000 dong.

Loi dan dén cac thiét hai nay 1a do 6ng L, 1a Chu tich Hai dong quan tri,
kiém Giam doc Cong ty da khong chap hanh quyét dinh cua Hoi dong quan tri,
khong tién hanh Dai hoi c6 dong dé ban bac ma tu y quyét dinh viéc vay tién va
dap phé cia hang dé xay dung cong trinh, gay thiét hai cho Céng ty. Vi vay, Toa
an cap so tham chap nhan mot phan yéu cau phan té caa Cong ty, budc dng Buii
Quéc L phai bdi thudng cho Cong ty cac thiét hai néu trén, tong cac khoan phai
boi thuong cho Cong ty la 2.564.235.949 ddng + 600.000.000 dong =
3.164.235.949 dong 14 co co so. Viéc tinh toan cua Toa an cap so tham 1a dung,
khong c6 sy nham lan nhu khang cdo cia bi don.

Nhu vay, trong vu an ndy cac yéu cau cia nguyén don co ban dugc Toa
an chap nhan, tong cac khoan tién ma Cong ty c6 phan 6 td Y Pak Lak c6 nghia
vu tra 6ng Bui Quéc L 1a 2.673.720.218 d6ng. Yéu cau phan té cua Cong ty ¢b
phan 6 t6 Y Dk Lik chi dugc Toa an chap nhan 3.164.235.949 va budc 6ng Bui
Quéc L boi thuong cho Cong ty sb tién nay. Ddi trir nghia vu, budc ong Bui
Quéc L phai c6 nghia vy bdi thuong thiét hai cho Cong ty c6 phan 6 t6 Y bak
Lak sb tién 14 490.515.731 dong, nhu ban 4n so tham tuyén 13 co can ci.

Tur nhitng phan tich 1ap luan trén, Hoi ddng xét xir phlic tham thay rang
khang céo cua nguyén don, khang céo cua nguoi dai dién theo uy quyén cua
nguyén don va khang céo cua bi don khéng c6 can ctt nén khéng dugc Hoi dong
Xét xtr phlic tham chap nhan, can giit nguyén Ban an so tham.
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Do khang cao khong duoc chap nhan nén nguoi khang céo phai chiu &n
phi kinh doanh thwong mai phlc thim theo quy dinh tai Nghi quyét 326/NQ-
UBTVQH K14 vé &n phi, I& phi Toa an. Riéng dng Hoang Ngoc T 1a ngudi dai
dién theo uy quyén cuia nguyén don khang cdo nén khong phai chiu an phi kinh
doanh thuong mai phic tham. Ong Hoang Ngoc T dwoc hoan lai sé tién
3.000.000 dong (ba triéu dong) tam tmg an phi da nop.

Cac quyét dinh khéac cia Ban an so tham khéng bi khang céo, khang nghi
(vé chi phi dinh gia tai san,vé an phi so tham) c6 hiéu luc phap luat ké tir ngay
hét thoi han khang céo khang nghi.

Vi cac I trén,

QUYET PINH:

Can ctr khoan 1 Diéu 308 Bo luat té tung dan su: Khdng chap nhan khang
c4o cta nguyén don 6ng Bui Qudc L, ngudi dai dién theo uy quyén cia nguyén
don 6ng Hoang Ngoc T va khang céo cua bi don Cong ty ¢ phan 6 td Y Pak
Lak, gitt nguy@n Ban an so tham.

Can cu: Khoan 3 Biéu 26, khoan 4 Piéu 30, Piéu 37 B6 luat t6 tung dan
Su,

Cin cir: Diéu 128, Diéu 137 B luat dan su nim 2005; Diéu 96, Diéu 97,
Piéu 116, Biéu 120 Luat Doanh nghiép nim 2005 va Biéu I¢ Cong ty ¢4 phan 6
t6 Y Dak Lak; &p dung Phép 1énh an phi, & phi Toa an.

Tuyén X

1. Chap nhan mat phan yéu cau khai kién cua dng Bui Quéc L.

Tuyén b 18 Hop dong vay tién duoc ky két tir ngay 10/12/2009 dén ngay
24/6/2011, gitta Cong ty co phan 6 t0 Y Pak Lak voi dng Bui Qudc L, doi véi s6
tién vay 2.586.239.000 dong, bi vo hiéu.

Budc Cong ty c6 phan 6 td Y Pak Lak co nghia vu hoan tra cho dng Bui
Quéc L sé tién 2.586.239.000 dong (Hai ty ndm trim tdm muoi sau triéu hai
trim ba muoi chin nghin dong).

Budc Cong ty co phan 6 t6 Y ik Lik co nghia vu tra cho 6ng Bui Qudc
L cac khoan gom: Khoan tién dng BUi Quéc L @ng thira cho Cong ty theo hop
d6ng thué khoan tai san 13 66.182.119 dong; tién khach hang tra tién sta xe cho
6ng L nhung chuyén nham vao tai khoan caa Cong ty 1a 12.885.100 dong; tién
6ng L mua may cham cong cho Cong ty 1a 6.389.999 ddng va tién chup hinh
Showroom 14 2.024.000 d6ng.

Tong cong cac khoan Cong ty c¢6 phan & t6 Y Dk Lik co nghia vu tra
6ng Bui Quéc L 1a 2.673.720.218 ddng (Hai ty sau trim bay muoi ba triéu bay
tram hai muoi nghin hai trim mudi tam dong).
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2. Khong chap nhan yéu cau khai kién cua 6ng Bli Quéc L vé viéc buoc
Cong ty c6 phan 6 t6 Y Dik Lik phai thanh toan sé tién I4i 1a 7.210.750.564
ddng.

3. Chap nhan mot phan yéu cau phan t cua Cong ty c6 phan 6 td Y Pak
Lik. Buoc 6ng Bui Quéc L ¢ nghia vu bdi thuong thiét hai cho Cong ty cb
phan 6 t0 Y Pik Lak cac khoan gom: Thiét hai 6ng L vay tién, dau tu xay dung
xudng sira chira xe tai va Showroom ban xe 6 t6 13 2.564.235.949 dong va thiét
hai do dng L dap pha cira hang cia Cong ty dé xay dung Showroom béan o to,
gay mat doanh thu cho Céng ty 13 600.000.000 ddong; téng cong sb tién boi
thuong 14 3.164.235.949 d¢dng (Ba ty mot trim sau muoi bon triéu hai trim ba
muoi 1am nghin chin trim bén muoi chin dong).

Déi trir nghia vu cho nhau, budc dng Bli Qudc L phai cd nghia vu boi
thuong thiét hai cho Céng ty c6 phan 6 t6 Y Dak Lik sb tién 1a 490.515.731
d6ng (Bén trim chin muoi triéu ndm trim muoi 1am nghin bay trim ba muoi
mét ddng).

Ap dung khoan 2 Diéu 468 ctua Bo luat dan sy nam 2015, dé tinh I3 suat
trong giai doan thi hanh 4n khi duwong su ¢6 don yéu cau thi hanh an.

4. Khdng chap nhan yéu cau phan té cua Cong ty co phan 6 t6 Y Pak Lak
vé: Yéu cau buoc 6ng Bui Qudc L bdi thuong thiét hai cho Cong ty sé tién
1.498.407.521 ddng, do khdng t6 chirc Pai hoi co dong thudng nién va Dai hoi
cd dong nhiém ky, dan dén Cong ty kinh doanh thua 15 trong nim 2009 va nim
2010 va yéu cau 6ng L bdi thuong cho Cong ty sb tién 220.700.000 dong, do
ong L tu v ky Hop dong giao nhan khoan xuéng sura chita xe du lich gay thiét
hai cho Cong ty.

5. Cin ctr khoan 2 Diéu 244 cua B6 luat tb tung dan su.

Pinh chi xét xir d6i v6i phan yéu cau phan to cua Cong ty c6 phan 6 td Y
Pik Lik, vé yéu cau budc dng Bli Qudc L bdi thuong thiét hai do 6ng L cho
dap pha toan bo ddy nha cira hang trung bay san pham va kinh doanh cua Cong
ty, dé 1am Showroom bén xe 6 t6 s6 tién 1a 471.229.000 dong.

6. Vé an phi phtc tham kinh doanh thuong mai: Cong ty ¢ phan 6 t6 Y
Piak Lak phai chiu 3.000.000 dong an phi nhung duoc khau trir vao so tién
3.000.000 dong da nop tai phiéu thu tam (ng &n phi phic tham s6 0011497 ngay
13/12/2018 ctia Cyc thi hanh &n dan sy tinh Dak Lak.

Ong Hoang Ngoc T khéng phai chiu an phi kinh doanh thuong mai phc
tham nén duoc hoan lai sb tién 3.000.000 dong tam ¢ng an phi phic thim da
nop tai phiéu thu sé 0011480 ngay 10/12/2018 caia Cuc thi hanh an dan sy tinh
Pak Lik.
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Ong Bui Qudc L phai chiu 3.000.000 ddng tién &n phi phic tham nhung
duoc trir vao sé tién 3.000.000 dong da nop theo bién lai thu tam ¢ng &n phi
phic thim sé 0011481 (do Hoang Ngoc T nop thay Bui Quéc L) ngay
10/12/2018 ctia Cuc thi hanh &n déan s tinh Dak Lak.

Cac quyét dinh khac caa ban an so tham (vé chi phi giam dinh, an phi so
tham, quyén yéu cau thi hanh an) khong bi khang céo, khang nghi c6 hiéu luc
phap luat ké tir ngay hét thoi han khang cao khang nghi.

Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

TM. HQI PONG XET XU PHUC THAM

Noi nhan: ) h Z b
° THAM PHAN - CHU TQA PHIEN TOA

- TANDTC;

- VKSNDCC tai Pa Ning;

- TAND tinh Bik Lik;

- VKSND tinh Pak Lak;

- Cuc thi hanh 4n dén sy tinh Dak Lik;
- Cac duong su;

Da ky)

- Luu ho so.

Nguyén Cwong
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