TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HAI PHONG Poc 1ap - Tw do - hanh phuc

Bén 4n s6: 08/2018/KDTM-PT
Ngay 01-02-2018
V/v tranh chap hop déng phan phéi
hang hoa

, _ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG

- Thanh phan Hpi dong xét xir phiic thdm gom cd:

Thdam phan - Chii toa phién toa: Ong Nguyén Vin Duong

Cdc Tham phan: Ong Vil Van Cuong

Ba Nguyén Thi Thu Thay

- Thu ky phién toa: Ong Nguyén Vian Han — Thu ky Toa an nhan dan thanh
ph6 Hai Phong.

- Dai dién Vién Kiém sdat nhin din thanh phé Hdii Phong tham gia phién
tda: Ba Ngo Kiéu Dang - Kiém sat vién.

Ngay 01 thang 02 ndm 2018 tai tru s& Toa an nhan dan thanh phd Hai Phong
xét xir phiic tham cong khai vu an thy 1y s6 21/2017/TLPT- KDTM ngay 20
thang 10 nam 2017 vé tranh chap hop dong phan phdi hang hoéa.

Do Ban 4n kinh doanh thuong mai so tham sé 08/2017/KDTM-ST ngay 15
thang 9 nam 2017 cua Toa an nhan dan quan Lé Chan, thanh phé Hai Phong bi
khang céo.

Theo Quyét dinh dua vu an ra xét xir phuc tham s6 90/2018/QD-PT ngay 19
thang 01 nam 2018 gitra cac duong su:

- Nguyén don. Cong ty Trach nhiém hiru han K; dia chi tru so: S6 32 dai 10
H, khu cong nghiép V, phuong B, thi xa T, tinh Binh Duong.

Nguoi dai dién theo 11y quyén ciia nguyén don: Chi Bui Thi L; dia chi cu tra:
S6 22, Ngach 1/32, Ngd 1 K, quan D, thanh ph6é Ha Noi (Puoc ty quyén theo
van ban uy quyén ngay 07/11/2016); c6 mit

- Bi don: Cong ty Trach nhi¢m hitu han Thuong mai Dich vu B; dia chi tru
s0: S6 682 N, phuong N, quan L, thanh phd Hai Phong.



Nguoi dai dién theo 1y quyén ciia bi don: Ba Hoang Thi T— Phé Giam déc
Cong ty Trach nhiém hitu han Thuong mai Dich vu D; dia chi cu tri: S6 106 16
09 mé rong, phuong D, quan H, thanh phd Hai Phong (Puoc ty quyén theo vin
ban oy quyén s6 02/UQ/2017 ngay 25/9/2017). c6 mit

- Nguoi khang cdo: Bi don Cong ty Trach nhi¢ém hitu han Thuong mai dich vu
b.

NOI DUNG VU AN:

Theo Pon khoi kién dé& ngay 15/3/2017 va trong qué trinh giai quyét vu an
ngudi dai dién hop phap ctia nguyén don — chi Bui Thi L trinh bay:

Cong ty Trach nhiém hitu han K (Sau day viét tat 1a KCV) da ky két hop
d6ng phan phéi hang hoa sé6 RR.34500055.KCV15 ngay 01/01/2015 véi Cong ty
Trach nhiém hitu han Thuong mai Dich vu B (Sau day viét tat 1a Cong ty D).
Theo d6 Cong ty B 1a nha phan phdi hang hoa cho KCV tir ngay 01/01/2015 dén
ngay 31/12/2016.

Trong qua trinh thuc hién hop dong, ngay 20/4/2015 KCV nhan dugc don
Xin ’chérn dat hop qd()ng cua Cong ty b, sau do KCV da thuc hién viéc ra soat, doi
chiét cong ng chuan bi cho viéc cham dat hop dong.

Theo bang cong no chi ‘giét gita KCV voi Cong ty D, tinh dén ngay
30/7/2015 Cong ty D con no tién hang cua KCV 1a 3.177.470.664 dong (Ba 1y,
mot tram bdy miroi bay triéu, bon tram bdy muoi nghin, sau tram sau tu dong) va
theo hop dong phan phdi thi Cong ty D dugc bu trir 2.383.888.557 dong (Hai ty,
ba tram tam muwoi ba triéu, tam tram tam muoi tdm nghin, nam tram nam bay
dong) trong dé bao gdbm cac khoan tién sau:

Tién dat coc ciia Cong ty P 1a: 683.000.000 dong (Sdu trdam tdm muoi ba
triéu dong);

Tién 14i cua s tien dat coc 1a: 13.660.000 dong (Muwoi ba triéu, sau tram sdu
muoi nghin dong),

Tién hd trg cac chuong trinh khuyén mai KCV chua thanh toan la:
1.257.256.091 dong (Mot ty, hai tram nam muoi bdy triéu, hai tram nam muoi
sau nghin, khong tram chin mot dong);

Tién Cong ty D thanh toan con thua cong don dén hét ngay 31/3/2015 la:
43.888.466 dong (Bon muoi ba trieu, tam tram tam muoi tam nghin, bon tram
sau sau dong),

Tién Cong ty D thanh toan tién hang ngy 28/4/2015, 06/5/2015 va ngay
12/5/2015 la: 386.084.000 dong (Ba tram tam muoi sau triéu, khong tram tam tw
nghin dong).

Sau khi bu trur 50 tiéq trén, Cong ty D con phai thanh toan cho KCV s6 tién
la: 793.582.107 dong (Bdy tram chin muwoi ba tri¢u, nam tram tam muoi hai
nghin, mot tram lé bdy dong) cuia céc hda don sau:



S6 hoa don Ngay hoa Ngay dén | Gidtrihdadon | Giatri | Gid tri phai
don han can tru thanh toan
HN-3113-15 | 31/3/2015 | 13/4/2015 | 233.396.263 | 824.047 | 232.572.216
HN-3115-15 | 31/3/2017 | 13/4/2015 | 113.904.063 0 113.904.063
HN-3116-15 | 31/3/2017 | 13/4/2015 44.508.464 0 44.508.464
HN-4442-15 | 29/4/2015 | 12/5/2015 87.959.649 0 87.959.649
HN-4613-15 | 07/5/2015 | 20/5/2015 96.746.212 0 96.746.212
HN-4886-15 | 13/5/2017 | 26/5/2015 | 207.694.878 0 207.694.878
HN-4885-15 | 13/5/2015 | 26/5/2015 10.196.625 0 10.196.625
Téng: 794.406.154 | 824.047 | 793.582.107

Ngay 07/9/2015, KCV gui van ban thong bao cho Cong ty D voi ndi dung
yéu céu Cong ty D thanh toan khoan n¢ trén. Nhung Cong ty D khong thyc hién
nghia vu cting nhu khong c6 sy phéan hoi.

Ngay 11/8/2016, KCV gui van ban thong bao cho Cong ty D voi ndi dung s&
yéu cau Toa an giai quyét néu Cong ty D khong thuc hién nghia vy thanh toan
trude ngay 25/8/2016. Sau d6 KCV nhan duoc vin ban sd 03 dé ngay 17/8/2016

ctia Cong ty D vé viéc dé nghi KCV thu hdi hang va cin trir cong no.

Ngay 31/8/2016, KCV giri vin ban sd: 47/FIN/16-KC bang EMS hoi béo va
Email cho Cong ty P v4i noi dung khang dinh rang cin ct theo thoa thuan tai
hop dong phan phdi thi KCV khong co trach nhiém thu hoi s6 hang ton kho ma
Cong ty D di mua tir KCV. Tuy nhién, trén tinh than thién chi, KCV s& xem xét
thu h6i hang cho Cong ty P néu trude ngay 05/9/2016, Cong ty P tién hanh kiém
ké, sip xép, phan loai hang hoa va thong bao cho KCV bang Email vé s luong
dap tng du 03 nguyén tic Ve viéc thu hoéi hang héa cia KCV. Sb hang thu hoi
(néu co) s& duoc trir vao sd no cua Cong ty b. Cong ty D phai thanh toan cho

KCV toan b khoan ng con lai sau khi bu trur tién thu hdi hang héa (néu cd) cham
nhat vao ngay 15/9/2016.

Tuy nhién, Cong ty D van khong thuc hién nghia vu thanh toan ng gbe va 1ai
cho KCV va ciing khong c6 phan hoi téi KCV vé viéc thu héi hang tén kho. Vi
vay, KCV khoi kién Cong ty P va yéu cau Toa an giai quyét budc Cong ty P
phai thanh toan mot 1an cho KCV sd tién 1.309.840.165 dong (M4t ty, ba tram 1é
chin trieu, tam tram bén muoi nghin, mot tram sau nam dong); trong d6 bao
gom: No goc 793.582.107 dong (Bay tram chin muoi ba tri¢u, nam tram tam
muoi hai nghin, mot tram lé bdy dong), tién lai tinh dén ngay 15/9/2017 1a
516.258.058 dong (Nam tram mueoi sau triéu, hai trdm ndm muoi tam nghin,
khéng tram nam tdm dong) va tiép tuc tra 1ai cho dén khi thanh toan xong no.

Tai cdc phién hoa gidi va trong qud trinh gidi quyét vu dn, dai dién theo iy
quyén cua bi don la ba Hoang Thi T trinh bay:



cong ty B va KCV ¢6 ky két hop déng phan phdi sé RR.34500055.KCV 15
ngay 01/01/2015. Tuy nhién, dén ngay 21/5/2015 KCV méi chuyén ban hop
dong trén qua mail cho Cong ty P in ra dé ky. Pén nay Cong ty B chwa nhan
duogc ban hop dong gbc tir KCV.

Ngay 15/4/2015, Cong ty P 1am don xin chdm dat hop dong trén va xin
khong hoat dong ké tir ngay 01/5/2015. Va 1y do Cong ty P ky hop dong sau khi
lam don xin cham dirt hop dong 1a thé hién tinh than hop tac ctia Cong ty P va dé
KCV tao diéu kién thu h6i hang tén kho cho Céong ty P.

Trong thoi gian tir ngay 01/4/2015 dén ngay 13/5/2015, Giam ddc ban hang
va phu trach ving ctia KCV c6 dé nghi Cong ty D tiép tuc hd trg 1am nha phan
phéi cho dén khi c6 nha phan phdi méi. Do vdy, Cong ty D van tiép tuc nhap
hang va thanh toan 07 hoa don tir 31/3/2015 dén 13/5/2015. S6 tién 793.582.107
dong (Bay tram chin muwoi ba triéu, nam tram tam muoi hai nghin, mot tram le
bay dong) 1a s tién con no ciia nhitng don hang truéc d6 (Thoi diém chua cham
dut hop dong).

Cong ty P xac nhan con ng KCV sd tién hang 1a 793.582.107 dong (Bdy
tram chin mwoi ba triéu, ndm tram tdm mueoi hai nghin, mét tram 1é bdy dong) 1a
ding. Tuy nhién, Cong ty D trinh bay ly do chua thanh toan la: Sau khi c6 don
xin chap dat hop dong, ngay 14/5/2015 Cong ty P da chu dong kiém ké hang ton
kho va giri thong bao s6 02 ngay 30/8/2015 cho KCV véi ndi dung thé hién rd s6
hang ton kho cua Cong ty D, tinh dén thoi diém ngay 14/7/2015 gia tri hang ton
1a 1.726.555.754 ddng (Mt 1y, bay tram hai muwoi sdu triéu, ndm tram ndm muwoi
nam nghin, bdy tram nam tw dong), trong khi Céng ty P con ng KCV sé tién 1a
793.582.107 ddng (Bdy trdm chin muoi ba triéu, ndm tram tdm muoi hai nghin,
mot tram le bay dong). Tai thoi diém trén néu KCV ctr ngudi dén tién hanh thu
héi hang ton kho thi Cong ty D khong nhimg thanh toan dugc ng ma KCV con
phai tra lai cho Cong ty P sb tién con thira 1a 932.973.647 dong (Chin tram ba
muoi hai triéu, chin tram bdy mwoi ba nghin, sdu tram bon bdy dong).

Sau khi Cong ty D gui thong bao s6 02 ngay 30/8/2015 khong thay KCV ¢6
y kién phan hoi nén Cong ty P da ban giam gia mot s6 san pham dé thu hdi von
cting nhu giam chi phi kho bai. Ngay 16/9/2015, Cong ty b nhéan dugc théng bao
80 43 cua KCV voi ndi dung yéu cau Cong ty D thanh toan ng gbc va dua ra 03
nguyen tac dé thu hoi hang ton, tai thoi diém nay thi Cong ty D da ban mot sO
hang, so con lai khong dap ing du cac nguyén tac cuia KCV dua ra de thu hoi
hang ton nén Céng ty P khong co y kién phan hoi theo thong bao sb 43 ngay
07/9/2015 va théng bao s6 47 ngay 31/8/2016 ctia KCV.

Do sy cham tré trong viéc tién hanh thu hoi hang tdn kho tir phia KCV dan
dén Cong ty D bi thiét hai nhu sau: Tién 131 Ngan hang véi s6 vén bi ton dong va
tién kho bai 1a 88.800.000 dong (Tdm muoi tdm triéu, tim trdm nghin dong);
thang 6/2015, KCV thay déi mau ma va lén gia san pham nén Cong ty B phai ban
giam gia cac san pham ton kho dé thu hoi vén thiét hai 378.000.000 dong (Ba
tram bdy muoi tam triéu dong). Tong thiét hai Coéng ty D phai chiu 1a
466.800.000 dong (Bon tram sdu muwoi sdu triéu, tdm tram nghin dong). Hién nay



Cong ty D con ton kho sd hang tri gia 300.000.000 dong (Ba tram triéu dong) hét
han str dung va khong ban dugc.

Cong ty B dé nghi KCV tao diéu kién thu hdi s6 hang ton kho trén dé bu trir
cong ng. Cong ty D dang gip kho khin vé tai chinh nén dé nghi KCV mién
khoan tién 13i cho nha phan phdi dé tao diéu kién cho nha phan phdi c6 kha ning
thanh toan ng gbc cho KCV.

Tai Ban 4n so thim s6 08/2017/KDTM-ST ngay 15/9/2017 ciia Toa 4n nhan
dan quan Lé Chan, thanh pho Hai Phong quyét dinh:

Cin cir khoan 1 DPiéu 30; diém b khoan 1 Diéu 35; Piéu 147 Bo luat TH tung
dan su;

Cin ci Diéu 166; Pidu 167; Piéu 176; Diéu 306 Luat Thuong mai;

Can cir khoan 4 Diéu 26 Nghi quyét s6 326/2016/UBTVQHI14 ngay
30/12/2016; x1r:

Budc Cong ty D phai tra cho KCV khoan tién: No gbc 1a 793.582.107 dong
(Bay tram chin mwoi ba triéu, ndm tram tdm muwoi hai nghin, mét tram 1é bdy
dong) va tién 13i do cham tra tinh dén ngay xét xur (Ngay 15/9/2017) la
267.404.435 déng (Hai tram sdu mwoi bdy triéu, bon tram 1é bon nghin, bon tram
ba lam dong). Tong cong 1a 1.060.986.542 dong (Mot ty, khong tram sau muoi
triéu, chin tram tam mwoi sau nghin, ndm trdm bon hai dong).

Bac yéu cdu cua nguyén don doi bi don phai tra so tién 14i 1a 248.853.623
dong (Hai tram bon mwoi tam tri¢u, tam tram nam muwoi ba nghin, sau tram hai
ba dong).

Ké tir ngdy c6 don yéu cau thi hanh an cua ngudi dugc thi hanh an cho dén
khi thi hanh an xong tat ca cac khoan tién, hang thang bén phai thi hanh an con
phai chiu khoan tién 1di cua sb tién con phai thi hanh an theo muc 1di suat quy
dinh tai khoan 2 Piéu 468 Bo luat Dan su tuong Ung voi thot gian chua thi hanh
an.

Ngoai ra, ban an con quyét dinh vé nghia vu chiu 4n phi, quyén khang céo
va quyén yéu cau thi hanh an ctia duong su theo quy dinh ctia phap luat.

Ngay 26/9/2017, bi don Cong ty B c6 don khang cao toan by ban an so
tham. Noi dung khang cao: Khong chap nhan viéc Toa an quan Lé Chan, thanh
phd Hai Phong budc Cong ty P phai tra khoan tién 1di cho KCV. Véi 1y do 1a
KCV khong hd tro thu hoi hang ton kho dan dén hang hét han sir dung khong ban
dugc gay thiét hai cho Cong ty P va dé nghi KCV phai mién 1ai cho Cong ty P.

Tai phién toa phuc thélmz dai dién cua nguyén don van giit nguyén yéu cau
khoi kién, nguoi khang cao van gitr nguyen ndi dung khang cao va cac duong sy
khong théa thuan duoc véi nhau veé vigée giai quyét vu an.

Pai dién cuia bi don la chi Hoang Thi T trinh bay:

Ba thira nhan Céng ty D c6 ky hop dong phan phéi s6 RR.34500055.KCV15
ngay 01/01/2015 véi KCV va con ng KCV s6 tién 793.582.107 dong (Bdy trdm



chin muwoi ba triéu, nam tram tam muwoi hai nghin, mot tram le bay dong). Nhung
dé nghi KCV mién tién 14i cho Cong ty B va thu hdi sé hang ton kho véi giatri
khoang 300.000.000 ddng (Ba tram triéu dong) dé bu trir ng. Ba cho rang tir
trudce téi nay va trén toan qubc KCV déu thu hoi hang tdn kho cua cac nha phan
phéi. Vi vay, KCV ciing phai thu hdi hang cho Cong ty .

Pai dién ctia nguyén don la chi Bui Thi L trinh bay:

KCV c6 thu hdi hang cho cac nha phéan phéi trong d6 c6 ca nha phan phdi-
Cong ty D. Nhung hang hoa ma KCV thu hoi tir cac nha phén phéi phai dap tng
cac diéu kién ma KCV dua ra. Cling nhu cac nha phan phéi khac, KCV di gui
van ban ti Cong ty D vé cac diéu kién thu hoi hang nhung Cong ty D khong tra
10i. Va Trong hop dong phan phdi dugc cac bén ky két khong quy dinh trach
nhiém KCV phai thu hdi hang cho Cong ty . Do hang ton kho ctia Cong ty P
khong dap tmg du cac didu kién cia KCV nén KCV khong dong ¥ thu hdi hang
ctia Cong ty P va ciing khong dong ¥ voi dé nghi mién 13i ciia Cong ty P.

Pai dién Vién kiém sat nhan dan thanh phd Hai Phong phat biéu y kién:

Tir khi thu 1y vy 4n dén phién toa ngay hom nay, Tham phan, Hoi dong xét
xt, Thu ky va nhiing ngudi tham gia to tung da chap hang dung quy dinh cua
BLTTDS. Don khang cao phu hgp véi quy dinh cua phap luat. Vé duong 16i giai
quyet vu an: Khong chap nhan khang céo cua Cong ty D vi trong hop dong phan
ph01 duogc cac bén ky két khong quy dinh KCV phai c6 trach nhiém thu hoi hang
ton cua Cong ty B. Toa an cap so tham ap dung Piéu 306 Luat Thuong mai dé
chap nhan mot phan 14i suét cta sb tién cham tra 1a ding voi quy dinh cua phap
luat. Vi vay, can ctr khoan 1 Piéu 308 BLTTDS dé nghi Ho1 dong x¢&t x1r bac don
khang céo, gilt nguyén Ban an s6 08/2017/KDTM-ST ngay 15/9/2017 ctia Toa an
nhan dan quan Lé Chan.

NHAN PINH CUA TOA AN:

[1] V& t6 tung:

Theo nhan dinh ctia Toa an cip so tham thi quan hé tranh chép giita KCV
va Cong ty D 1a tranh chip hop dong dai 1y 1a chua chinh xac. Bdi 18, theo DPiéu
166 Luat Thuong mai nam 2005 quy dinh: “ Dai Iy thuwong mai la hoat dong
thwong mai, theo do bén giao dai ly va bén dai ly thoa thuan viéc bén dai ly nhan
danh chinh minh mua, ban hang hoa cho bén giao dai ly hodac cung ung dich vu
ciia bén giao dai 1y cho khdch hang dé hwéng thir lao”.

Theo Piéu 170 Luat Thuong mai nim 2005 quy dinh: “ Bén giao dai Iy la
chii s hivu doi véi hang héa hodc tién giao cho bén dai 1y

Nhu véy, chu thé ciia hop dong dai 1y bao gom “ Bén giao dai Iy” va “ Bén
dai 1y”” va quyén sé hitu hang hoa khong chuyén giao cho bén dai 1y.



Theo Hop dong phan phdi s6 RR.34500055.KCV15 ngay 01/01/2015 thi
KCV 14 “ Nha cung cap” va Cong ty D 1a “Nha phan phdi”. Tai Diéu 12 ciia hop
déng quy dinh: “ Quyén sé hitu va rii ro déi véi tat ca cac san pham dwge mua
ban theo hop dong nay sé chuyén sang cho Nha phén phéi ngay khi cdc san pham
dwoc giao cho Nha phdn phoi. Nha phdn phéi sé chiu moi rii ro ¢é thé xdy ra
cho cdc san pham ké tir khi san pham dwoc giao cho Nha phan phéi...”. Nhu vay,
quyén s& hiru hang hoa duoc chuyén giao tir khi Cong ty B nhan hang cua KCV.

Vi vy, quan hé tranh chap gitta KCV véi Cong ty D trong truong hop nay
1a tranh chdp hop dong phan phdi hang héa, nhung van dé nay khong lam anh
huong dén viéc giai quyét vu an.

[2] Vé ndi dung:

[2.1] Xét Hop dong phan phdi s6 RR 34500055.KCV15 ngay 01/01/2015.

Hoi dong xét xtr thay rang cac bén c6 ky hop dong sau ngay c6 hiéu luc
ctia hop ddng (Ngay 01/01/2015), nhung viée ky két hop ddng trén tinh than tu
nguyén, hinh thirc va ndi dung ctia hop dong khéng vi pham diéu cam caa phap
luat, khong trai dao dirc xa hoi. Mat khac, cac bén da thuc hién hop déng thong
qua vi¢c giao nhan hang hoa theo cac hoa don, xuét hoa don, thanh toan tién hang
cho cac hoa don va d6i chiéu cong no. Nhu vay, thé hién Cong ty b da chép nhan
101 d& nghi, dong ¥ giao két va da thuc hién hop dong trén thuc té voi nha cung
cap KCV. Hon nita, ngay 15/4/2015 Cong ty B ¢6 don xin chdm dit hop dong va
nguyén don chap nhan viéc chim dat hop dong ctia Cong ty . Do d6, Toa an
cap so thim nhan dinh hop dong phan phédi phat sinh hiéu luc 14 ¢6 cin ci.

[2.2] Béi v6i yéu cau thanh toan sb tién 793.582.107 ddng (Bdy tram chin
muoi ba triéu, ndm tram tdm muwoi hai nghin, mét tram 1é bay dong) cua 07 hoa
don trén va khoan 516.258.058 déng (Nam tram muwoi sau triéu, hai tram nam
muoi tam nghin, khéng tram ndm tam dong) tién 13i phat sinh tinh dén ngay
15/9/2017.

Trong qué trinh giai quyét vu 4n va tai phién toa dai dién cua Cong ty D
thira nhan con ng KCV sd tién 793.582.107 dong (Bdy trdam chin muweoi ba triéu,
ndam tram tam muwoi hai nghin, mét tram 1é bay dong) cta 07 héa don nhu phia
nguyén don trinh bay. Toa an cap so thim cin cir khoan 2 Piéu 92 Bo luat TS
tung dan su (Sau day viét tit 1a BLTTDS) quyét dinh budc Cong ty D tra sb tién
trén cho KCV 1a c6 can cur va dang quy dinh cua phap luat.

Vé khoan tién 1ai 516.258.058 dong (Ndam tram muwoi sdu triéu, hai tram
ndam muoi tdm nghin, khong tram nam tém dong) Toa an xét thay:

Theo thoa thuan tai khoan 9.3 Piéu 9 cua hop dong phan phdi quy dinh: «
Trieong hop thanh todn tré han qud thoi han 13 ngdy tir ngay Nha cung cdp phat



hanh héa don Gid tri gia ting, Nha cung cdp c6 quyén tinh ldi trén so tién ng véi
mure lai suat 2.25% moi thang tinh tw ngay den han phai tra dén ngay thanh
toan...”.

Theo quy dinh tai Piéu 306 Luat thwong mai thi: « Truong hop bén vi
pham hop dong chdm thanh todn tién hang hay chdam thanh todn thit lao dich vu
va cdc chi phi hop 1y khdc thi bén bi vi pham hop dong cé quyén yéu cau tra tién
lGi trén sé tiéen cham tra dé theo ldi sudt no qua hagn trung binh trén thi truong tai
thoi diém thanh todn twong vmg véi thoi gian chdm trd, trir truong hop c6 thoa
thuan khac hodc phdp ludt co quy dinh khadc”.

Toa an cdp so tham ap dung murc 13i sudt 14%/mnam - Nog qua han trung
binh cua 03 (Ba) ngan hang la Ngan hang TMCP Ngoai thuong Vi¢t Nam (lai
suit no qua han 12%/nam), Ngan hang Nong nghiép va phat trién Nong thon Viét
Nam (13i suit ng qua han 14.25%/nim) va Ngan hang TMCP Céng thuong Viét
Nam (13i sudt 15.75%/nam) dé ap dung cho trudng hop cham thanh toan tién
hang cta 07 hoéa don trén d6i véi Cong ty D 1a phu hop véi quy dinh cta phap
luat. Toa an cip so tham chp nhan sd tién 13i 267.404.435 ddng (Hai tram sdu
muoi bdy triéu, bon tram 1é bon nghin, bén tram ba nam dong) va khoéng chap
nhan phan vuot qua 248.853.623 dong (Hai tram bon mueoi tam triéu, tam tram
ndam muoi ba nghin, sau tram hai ba dong) 1a dung.

Tai phién toa phuc tham, dai dién cua nguyén don la chi Bui Thi L khdng
d6ng ¥ mién, giam lai sut cho Cong ty D nén Hoi dong xét thiy khong c6 co sd
dé chip nhan dé nghi cta bi don va giit nguyén phan 1ai suat nhu an so thAm.

[2.3] Pbi v6i yéu cau thu hdi hang ton kho ciua Cong ty D:

Tai Hop dong phan phdi s6 RR 34500055.KCV15 ngay 01/01/2015,
khong quy dinh KCV phai c6 trach nhiém thu hoi hang ton kho ctia Cong ty D.
Tuy nhién, sau khi nhan dugc van ban xin chAm dat hop dong dé ngay 15/4/2015;
van ban sd 02 dé ngay 30/8/2015 va vin ban sb 03 dé ngay 17/8/2016 cia Cong
ty B, KCV di gui cac vin ban sé 43 ngay 07/9/2015; 46 ngay 11/8/2016; 47 ngay
31/8/2016 voi ndi dung yéu cau Cong ty D thanh toan tién hang con thiéu va
kiém keé, sap xép phan loai va théng bao cho KCV vé sb luong hang con dép ung
da 03 nguyén tac dé thyuc hién viéc thu hoi hang ton kho ctiia Cong ty B nhung
Cong ty D khong tra 161. Va theo dai dién cia Cong ty D thi do su cham tré trong
viéc thu hdi hang cua KCV va Cong ty dang gip kho khin nén Cong ty da ban 15
mot s6 san pham, sb con lai khong dap tmg du 03 nguyén tic cia KCV dua ra
nén da khong tra 161 KCV.

Mit khéc, theo quy dinh Piéu 12 cta hop dong phan phéi thi: “ Quyén sé
hitu va rii ro doi véi tat cd cdc san pham dwoc mua ban theo hop dong nay
chuyén sang cho Nha phdn phéi ngay khi cdc san pham dwoc giao cho Nha phdn



phoi...”. Nhu vy, viéc ban hoic sir dung san pham nhu thé nao thudc quyén cua
Cong ty b.

Va tai phién toa phic tham, dai dién cua KCV khong dong y voi dé nghi
thu héi hang ton kho dé bu trir nghia vu ctia Cong ty P. Vi vay, Toa an khong c6
co s& chap nhan khang céo cua bi don.

[3] Vé an phi: Do Tda an cép phuc tham khong chip nhan khang cdo va
giit nguyén ban an so thim nén Cong ty D phai chiu an phi phic tham theo khoan
1 Dicu 148 ctia BLTTDS.

Vi cac 1€ trén,
QUYET PINH:

Can clr vao khoan 1 Piéu 308 B¢ luat T6 tung dan su;

Ap dung khoan 1 Diéu 30, Diéu 147, Piéu 148 B¢ luat T tung dan su; Diéu
176, Piéu 306 Luat Thuwong mai; Diéu 26 va Piéu 29 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban Thuong vu Qudc hoi;

- Giir nguyén Ban an so thim s 08/2017/KDTM-ST ngay 15/9/2017 cia
Toa 4n nhan dan quan Lé Chan, thanh phd Hai Phong.

Budc Cong ty Trach nhiém hitu han Thuong mai Dich vu P phai tra cho
Cong ty Trach nhiém hitu han K khoan tién: No gbc 793.582.107 dong (Bdy tram
chin mwoi ba triéu, ndm tram tam mueoi hai nghin, mét tram 1é bay dong) va tién
1i tinh dén ngay xét xtr so tham (Ngay 15/9/2017) 1a 267.404.435 dong (Hai tram
sdu muwoi bdy triéu, bon tram 1é bon nghin, bon tram ba lim dong). Tong cong ca
gbe va 1ai 1a: 1.060.986.542 ddng (Mot ty, khong tram sdu muwoi triéu, chin tram
tam muwoi sdu nghin, nam tram bon hai dong).

Bac yéu cau cta nguyén don doi bi don phai tra s6 tién 13i 1a 248.853.623
dong (Hai tram bon muweoi tam triéu, tam tram ndm muwoi ba nghin, sdu trdm hai ba
dong).

Ké tir ngay c6 don yéu cau thi hanh an ctia ngudi dugc thi hanh an cho dén
khi thi hanh 4n xong tat ca cac khoan tién, hang thang bén phai thi thanh an con
phai chiu khoan tién 14i ciia s tién con phai thi hanh an theo muc 13i suat quy dinh
tai khoan 2 Diéu 468 B luat dan sy nam 2015 tuong Ung vaéi thoi gian chua thi
hanh an.

- V& 4n phi:

An phi so tham:

Cong ty Trach nhiém hiru han K phai chiu 12.442.681 dong (Muoi hai triéu,
bén tram bén muwoi hai nghin, sdu trdm tdm mot dong) an phi so thim nhung dugc



trir vao sb tién tam tng an phi dd ndp theo Bién lai thu tién tdm tmg s6 0004306
ngay 19/4/2017 cua Chi cuc thi hanh an dan sy quan Lé Chéan, thanh phé Hai
Phong. Hoan tra 11.557.319 dong (Mwoi mét triéu, nim tram ldm muwoi bdy nghin,
ba tram muoi chin dong) cho Cong ty Trach nhiém hitu han K.

Cong ty Trach nhiém hitu han Thuong mai Dich vu P phai chiu 43.829.596
dong (Bon muoi ba triéu, tdm tram hai mwoi chin nghin, ndm tram chin sdu dong)
tién an phi so tham.

An phi phiic tham:

Cong ty Trach nhiém hitu han Thuong mai Dich vu B phai chiu 2.000.000
dong (Hai triéu dong) tién an phi phiic thAm nhung dugc trir vao sd tién tam tGng
an phi phuc tham da nop theo Bién lai thu tién tam mg an phi phuc tham s
0004699 ngay 29/9/2017 ctua Chi cuyc thi hanh an dan sy quan Lé Chan, thanh phé
Hai Phong.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan sy thi nguo1 dugce thi hanh an, nguoi phai thi hanh an dan su co
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6,7 va Diéu 9 cta Luat
thi hanh an dan sy; thoi hi€u thi hanh an dugce thuc hién theo quy dinh tai Piéu 30
Luat thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND TP Hai Phong; THAM PHAN - CHU TQOA PHIEN TOA
- Chi cuc THADS quén Lé Chan;

- Cac du:qng su;

- Luu: HO so vu an, HCTP, TKT.

Nguyén Vin Dwong
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