TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH D(’jc ]z.'ip - Tw do - Hanh ph[’lc

Ban 4n s: 735/2021/LD-PT
Ngay: 28-12-2021
V/IV: Tranh chap don phuwong chim
dut hop dong lao dong.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xvr phiic thdm gom co:
Thim phdn - Chii toa phién toa:  Ba V3 Thi Sang
Cdc Tham phén: 1. Ba Lé Thi Hoang Hoa
2. Ba Nguyén Thi Thoa

- Thuw ky phién toa: Ba Tang Thi Hong Thanh — Thu ky Toa an nhan dan
Thanh phé H6 Chi Minh.

- Pai di¢n Vién Kiém sdt nhin dan Thanh phé Ho Chi Minh tham gia
phién toa: Ba Tran Thi Thiy Ai — Kiém sat vién.

Trong c&c ngay 14 va ngay 28 thang 12 nam 2021, tai Toa an nhan dan
Thanh phé H6 Chi Minh, di mo phién toa xét xtr cong khai d6i véi vu 4n lao
dong phtc tham thu 1y s6: 24/2021/TLPT-LD ngay 15 thang 6 nim 2021 vé viéc:
“Tranh chdp don phuong chim dit hop dong lao dong”.

Do ban an lao dong so tham s6 14/2021/LD-ST ngay 30 thang 3 nam 2021
ctia Toa an nhan dan Quan M, Thanh ph6é H6 Chi Minh bi khang céo.

Theo quyét dinh dua vu an ra xét xt phuc tham s6 4640/2021/QD-PT ngay
06 thang 12 nam 2021 ctia Toa an nhan dan Thanh phé HO Chi Minh, gitta cac
duong su:

Nguyén don: Ba Pham Kiéu T, sinh nam 1984.

Pia chi thuong tri: 112A, Phuong B, Quan A, Thanh phd Ho Chi Minh; dia
chi tam tra: S6 125K T, phuong N, Quan M, Thanh phé H6 Chi Minh.

Ngueoi dai dién hop phdp cia nguyén don: Ong HO6 Nguyén L , sinh nim
1970; dia chi: 384/8B N, Phuong T, Quén S, Thanh phé HO Chi Minh. Theo Vin
ban Gy quyén ngay 01/7/2020 (vang mat khi tuyén an).

Bi don: Cong ty Trach nhiém hiru han E ; Tru sé: S6 68 duong V, phudng D,
Quan M, Thanh phé H6 Chi Minh.



Nguoi dai dién hop phdp cia bi don: Ba Lé Thiéu H — Chtrc vu: Giam ddc —
La nguoi dai dién theo phap luat.

Nguoi dai dién theo 1ty quyén ciia bi don: Ba Vii Thuy Diém C , sinh nim
1991; dia chi: 81/92 V , Phuong B, quan T, Thanh phé HO Chi Minh (Véng mat
khi tuyén an).

NOI DUNG VU AN:

Theo don khéi kién ngay 26/5/2020, don khéi kién bé sung ngay 20/7/2020
va trong qud trinh gidi quyét vu dn, nguyén don ba Pham Kiéu T do nguoi dai
dién theo 1y quyén la 6ng Hé Nguyén L trinh bay:

Ngay 03/8/2019, ba Pham Kiéu T va Cong ty Trach nhiém hiru han E (sau
day goi tat 1a Cong tyE ) ky két Hop ddng lao dong sé 31/HPLD véi chic danh 13
Trudng phong Marketing, loai hop dong c6 thoi han, thoi gian lam viéc 1a 43
gid/tudn, cong viéc phai 1am theo chuyén mon duéi su diéu hanh ctua Ban giam
dbc, lwong trong hop dong 13 4.480.000 dong/thang, luong thuc 1anh 18.000.000
d6ng/thang.

Trong khi moi viéc dang thuc hién binh thuong thi bat ngd dau thang
9/2019, ba Lé Thiéu H — Giam ddc cong ty thong qua bd phan ké toan kéu ba T
nghi va ban giao cong viéc, bd T yéu cau cho biét Iy do nhung khong ai 6 trach
nhiém gidi thich. Trudc tinh hinh nhu vdy, ba T van di 1am binh thudng, tuy
nhién khi ba T thuc hién cac thao tac trén may va bao cao hang ngay thi email ca
nhan ciia bd T d3 bi khoa. Ba& T d& nghi gip Ban giam dbc dé yéu cau lam rd
moi chuyén nhung ba Hanh tim cach trdnh né va thong qua bd phan ké toan thong
bdo ba T phai ban giao cong viéc cho nguoi khac. Sau nhiéu lan yéu cau, Cong ty
gui cho ba T quyét dinh théi viéc vao ngay 30/9/2019 nhung dé ngay 31/8/2019.
Quyét dinh ciing khong néu Iy do cho théi viéc ma chi ghi ba T c6 thé nghi ngay
khi ban giao cong viéc, thang lwong con lai s& chuyén vao ngay 30/9/2019.

Nhan thay, quyén va loi ich bi xdm pham nén ba T khdi kién yéu cau Toa
an xem xét giai quyét cac yéu cau:

- Hay Quyét dinh cho théi viée s6 06/2019-QDTV ngay 31/8/2019 vi don
phuong chdm dut hop dong lao dong trai phap luat;

- Thanh toan s6 tién luong trong thoi gian nghi viéc tam tinh dén ngay
26/5/2020 1a 18.000.000 x 8 thang = 144.000.000 (tir thang 10/2019 dén théng
5/2020);

- Tiép tuc dong bao hiém 21% trong thoi gian nghi viéc 1a 30.240.000 dong;
- Nhan ba Pham Kiéu T tré lai lam viéc theo diing quy dinh;

- Budc bdi thuong 02 thang tién luong do don phwong cham dirt hop dong
lao dong trai phap luat 36.000.000 dong.



Téng cong so tién ba T yéu cau 1a 210.240.000 dong.

Bi don Céng ty Trdach nhiém hitu han E do ngwoi dai dién theo ity quyén la
ba Vii Thuy Diém C trinh bay:

Ngay 03/8/2019, Céng tyE vaba T c6 ky Hop dong lao dong sé 31/HDLD
theo d6 ba T duoc tuyén dung vao lam viéc tai phong Marketing, mirc lwong
chinh 14 4.480.000 dong/thang. Ngoai ra tily vao cong viéc hang thang ba T s&
dugc nhan thém khoan tién tinh trén két qua coéng viéc cta thang hoic mot ky
nhat dinh, khoan nay khong c¢6 dinh.

Sau mot thoi gian lam viée, ba T va Coéng ty cung nhan thiy 13 cong viéc
khong phu hop vé6i kha niang va tinh cach caa ba T ciing nhu yéu cau caa Cong
ty. Vi vay, ba T va dai dién Cong ty di cung nhau trao doi nhitng van dé khong
pht hop nay, sau d6 ca hai bén thong nhat cham dat hop dong lao dong vao ngay
31/8/2019.

Khi c4c bén chdm dat hop dong lao dong, hai bén da théng nhat thanh toan
thém sd tién 15.550.000 dong (twong dwong 03 thang tién luong co ban). BA T da
nhan tién va khong co bat ctr tranh luan hay bat ddng nao vé viéc chidm dut hop
ddng nay vao ngay 30/9/2019. BA T ciing di tich cuc ban giao cong viée, tai liéu,
thong tin lai cho nhan vién Cong ty. Pong thoi, do hai bén cing dong y cham dit
hop dong nén Cong ty khong yéu cau ba T 1am don xin thoi viéc.

Vi vay, Cong ty cho ba T thoi viéc 1a ¢ su thoa thuan gitra cac bén nén viéc
ba T khoi kién Cong ty vé viéc don phuong cham dut hop dong trai phap luat
cling nhu cac yéu cau vé boi thuong ctia ba T 1a khong ¢6 cin ctr. Cong ty khong
chap nhan cac yéu cau ba T dua ra va dé nghi Toa an bac toan bd yéu cau khoi
kién ctia nguyén don.

Tai phién toa so tham:

- Nguyén don van giit nguyén yéu cau khai kién, budc bi don thanh toan céc
sb tién cu thé nhu sau:

Huay Quyét dinh cho théi viéc s6 06/2019-QDTV ngay 31/8/2019 vi don
phuong chdm dut hop dong lao dong trai phap luat;

Thanh toan sé tién luong trong nhitng ngay khoéng dugc lam viée tam tinh
dén ngay 30/3/2021 1a 18.000.000 x 18 thang = 324.000.000 dong (tir thang
10/2019 dén thang 30/3/2021);

Thanh toan tién bao hiém 21% trong trong nhitng ngay khong duoc 1am viéc
la 68.040.000 dong;

Budc boi thuong 02 thang tién luong do don phuwong chim dat hop dong lao
dong trai phap luat 1a 36.000.000 dong.



Truong hop Cong ty khong nhan ba Pham Kiéu T trd lai lam viéc thi phai
bdi thudng 06 thang tién lwong 1a 108.000.000 dong;

Tong cong sd tién nguyén don yéu cau 1a 536.040.000 dong.
- Bi don van giir nguyén v kién da trinh bay: khong ddng ¥ véi cac yéu cau
khoi kién va dé nghi bac toan bo yéu cau khai kién ciia ba Pham Kiéu T.

Tai Bdn dén lao déng so tham so 14/2021/LP-ST ngay 30 thdng 3 nam 2021
ciia Toa Gn nhan dan Qudn M, Thanh phé Hé Chi Minh, tuyén xik:

1. Chép nhan mot phﬁn yéu cau khoi kién ctia ba Pham Kiéu T;
- Huy Quyét dinh cho théi viée s6 06/2019-QDTV ngay 31/8/2019;

Budc Cong ty Trach nhiém hiru han E tra tién lwong nhiing ngay ba Pham
Kiéu T khong dugc 1am viée tir thang 10 nam 2019 dén thang 3 nim 2021 1a
324.000.000 (Ba tram hai muoi bon triéu) dong; Budc bdi thuong 02 thang tién
luong do don phuong chdm dut hop dong lao dong trai phap luat 1a 36.000.000
(Ba muoi sau triéu) dong; Boi thuong 02 thang tién lwong 1a 36.000.000 (Ba
muoi sau tri¢u) déng do Cong ty Trach nhiém hitru han E khong nhan ba Pham
Kiéu T trd lai lam viéc. Tong cong s6 tién Cong ty Trach nhiém hitu han E phai
thanh toan 13 396.000.000 (Ba trim chin muoi sau triéu) dong nhung dugc trir
vao s6 tién 15.550.000 (Muoi lam triéu nim trim nim muoi nghin) dong ma
Cong ty Trach nhiém hiru han E di boi thudng trude ddy. Nhu vy tong sb tién
Cong ty Trach nhiém hitu han E phai thanh toan cho ba Pham Kiéu T la
380.450.000 (Ba tram tam muoi triéu bon trim nam muoi nghin) déng.

Viéc thanh toan tién duge thuc hién mot 1an ngay khi ban an co6 hiéu luc
phép luat. Ké tir ngay c6 don yéu cau thi hanh an ctia nguoi duoc thi hanh 4n cho
dén khi thi hanh 4n xong tat ca cac khoan tién, hang thang bén phai thi hanh an
con phai chiu khoan tién 13i cta sb tién con phai thi hanh theo mirc 13i suit quy
dinh tai khoan 2 Diéu 468 Bo luat dan su nim 2015.

- Buoc Cong ty Trach nhiém hitu han E (nguodi st dung lao dong) va ba
Pham Kiéu T (ngudi lao dong) phai thuc hién viéc dong bao hiém bat budc thoi
gian tir thang 10/2019 dén thang 3/2021 theo quy dinh cta phap luit tai co quan
bao hiém co6 tham quyén.

2. Khong chap nhan mot phan yéu cau khoi kién cua ba Pham Kiéu T vé
viéc bugc Cong ty Trach nhiém hitu han E boi thuong 04 thang tién lvong do
khong nhan ba Pham Kiéu T lai lam viéc va budc Cong ty Trach nhi¢m hitu han E
thanh toan tién bao hiém 21% trong nhimg ngay khong dwoc lam viéc 1a
68.040.000 dong.

3. Vé 4n phi dan su so tham: Ba Pham Kiéu T khong phai chiu an phi dan su
so tham. Cong ty Trach nhiém hiru han E phdi chiu an phi dan sy so tham
11.880.000 (Mudi mot triéu tam trim tdm muoi nghin) dong.



Ngay 14/4/2021, Cong ty Trach nhiém hiru han E ¢6 don khang cao toan bd
ban 4n so tham.

Tai phién toa phiic tham:

Nguyén don ba Pham Kiéu T c6 nguoi dai dién 1a dng H6 Nguyén L , khdng
rat don khoi kién, bi don 1a Coéng ty Trach nhiém hiru han E ¢6 ngudi dai dién
theo Uy quyén 1a ba Vii Thuy Diém C khong rut don khang cdo. Cac duong su
khong thoa thuan dugc véi nhau veé viée giai quyét vu an.

Ngueoi khang cao la bi don Cong ty Trdch nhiém hitu han E €O nguoi dai
dién theo 1ty quyén la ba Vii Thuy Diém C trinh bay:

Cong ty Trach nhiém hitu han E khang cdo toan bo ban 4an so tham sb
14/2021/LBST ngay 30/03/2021 ciia Toa an nhan dan Quan M, Thanh phd Ho
Chi Minh. Ly do Céng ty ki hop dong lao dong véi ba Pham Kiéu T s6 31/HPLD
1a loai hop dong c6 thdi han 12 thang, khi lam hop dong do so suat nén khong ghi
thoi han trong hop dong. Mirc luong trong hop dong 1a 4.480.000 dong. Do cong
viéc khong phu hop véi tinh cach cua ba T nén ngay 31/8/2019 Cong tyE ban
hanh Quyét dinh théi viéc sé 06/2019-QDTV. Trude khi cho théi viée, Cong ty
c6 thoa thuan voi ba T va duoc ba T dong y. Cong ty da tra luong day du va hai
bén thong nhat thanh toan cho ba T thém sb tién 15.550.000 dong (Tuong duong
ba thang luong co ban). Khi ba T nhan tién, ban giao cong viéc, va nhan quyét
dinh bad T dd khong thic mac hodc khiéu nai. Nhu vy 1a Cong ty va ba T da
théng nhét thoa thuan cham dut hop ddng lao dong. Toa 4n cap so tham cho ring
hop ddng lao dong ky két giita Cong ty v6i ba T 1a hop dong khong xéac dinh thoi
han véi mérc luong 13 18.000.000d/thang, va cho ring Cong ty Trach nhiém hiru
han E di don phuong cham dit hop dong lao dong trai phap luat vai ba T va
budc Cong ty phai bdi thuong cho ba T 1a khong c6 can cir. DBé nghi Hoi dong
xét xtr chdp nhan yéu cau khang cao ctia Cong ty Trach nhiém hitu han E va
khong chap nhan yéu cau khoi kién coa bad T . Sta ban an so tham sé
14/2021/LD-ST ngay 30/03/2021 cta Toa an nhan dan Quan M, Thanh ph Ho
Chi Minh.

Nguyén don ba Pham Kiéu T ¢6 nguoi dai dién theo ity quyén 1a 6ng Ho
Nguyén L trinh bay:

Bi don xac dinh khong khang cdo ban 4n so tham s6 14/2021/LD-ST ngay
30/03/2021 cta Toa 4n nhan dan Quan M, Thanh phd H6 Chi Minh. Toa an cip
so tham tuyén xtr ban an sd 14/2021/LD-ST ngay 30/03/2021 14 c6 cin clr va
dung phap luat. Tuy khong khang cdo, nhung bi don dé nghi xem xét budc Cong
tyE bdi thuong cho ba T cho dén ngay xét xir phiic tham.

Pai dién Vién kiém sdt nhan dan Thanh pho H6 Chi Minh phat biéu y kién vé
viéc tudn thii phdp ludt trong qud trinh gidi quyét vu dn & giai doan phiic tham:



V& hinh thirc: Nhitng nguoi tién hanh t6 tung va nhitng nguoi tham gia t6
tung trong qua trinh giai quyét vu 4n & giai doan phiic tham da tuan thi theo cac
quy dinh cua phép luat.

Vé noi dung: Can cr vao DPiéu 3 ctua Hop dong lao dong sé 31/HPLD ngay
03/8 2019 va bang luong thang 8/2019 do bi don cung cap tai Toa, thiy c6 du co
s dé xac dinh hop dong lao dong co6 thoi han tir 12 dén 36 thang, mic luong
chinh truéc khi ba T nghi viéc 1a 4.480.000 dong/thang 1am can ctr dé giai quyét
tién luong nhitng ngay nguyén don khong duoc 1am viée 13 phu hop véi quy dinh
khoan 1 Diéu 90 B luat lao dong, khoan 1 Bidu 21 Nghi dinh sb 05/2015/ND-CP
ngay 12/01 2015 ctia Chinh Phu.

Vién kiém sat nhan dan Thanh phé H6 Chi Minh dé nghi Toa an nhan dan
Théanh phd H6 Chi Minh chdp nhan mét phan khang co cta bi don Cong ty Trach
nhiém hitu han E . Stra Ban 4n lao dong so tham s6 14/2021/LB-ST ngay
30/3/2021ctia Toa an nhan dan Quéan M, Thanh phé H6 Chi Minh.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u, chirng ctr ¢6 trong ho so vu an, qua tham van
cong khai tai phién toa va can ctr vao két qua tranh luan, Hoi dong xét xtr phuc
tham nhan dinh:

[1]. V& hinh thtrc: Pon khang céo ctia bi don Cong ty Trach nhiém hitu han
E trong han luat dinh nén duogc Chép nhan.

[2]. V& noi dung: Cén clr VA0 céc tai lidu, chimg ctr co trong hd so vu an va
161 khai cling nhu 161 trinh bay cta cac duong su tai phién toa, Ho1 dong xét xur
phtc tham cé du co so dé xac dinh:

Nguyén don ba Pham Kiéu T va bi don Cong ty Trach nhiém hitu han E ¢
ky Hop dong lao dong sé 31/HPLD ngay 03/8/2019 ndi dung 14 Hop dong lao
dong c6 thoi han; Chic danh chuyén moén: Truéng phong Marketing, cong vigc
phai lam thyc hién theo dting chitc danh chuyén mon dudi sy quan 1y, diéu hanh
ciia Ban giam dbc; Mirc luong chinh hodc tién cong: 4.480.000 ddong/thang.
Ngoai ra tiy vao cong viéc hang thang ba T s& dugc nhan thém khoan tién tinh
trén két qua cong viée cua thang hodc mot ky nhat dinh, khoan tién nay khong cd
dinh nhu thu nhap cong thém tuy theo ning suit lao dong ca nhan, phu cap tién
an giita ca, dong phuc, tién thuong.

Ngay 30/8/2019 Cong tyE ban hanh Quyét dinh s 06/2019-QDTV ngay
31/8/2019 cho ba T théi viéc va thdng bao Hop ddng lao dong giita Cong ty va
ba T s& chAm dut ké tir ngdy 30/9/2019. Ba T cho rang Cong ty cho ba T thoi
viéc khong c6 ly do chinh dang, khong béo trude 1a trai voi quy dinh ctia phat luét
nén ba T khoi kién yéu cau Cong tyE phai boi thudong cho ba T do don phuong
chdm dut Hop dong lao dong trai phap luat.



Toda 4n cdp so tham xac dinh Cong ty Trach nhiém hitu han E don phuong
cham dirt Hop dong lao dong trai phap luat voi ba T nén chap nhan mot phan yéu
cau khoi kién ciiaba T .

Phia bi don Cong tyE cho rang Cong ty cho ba T théi viéc 1a ¢ sy thoa
thuan gitra cadc bén theo khoan 3 Diéu 36 Bo luat Lao dong nam 2012, viéc thoa
thudn nay dugc ghi trong Quyét dinh thoi viéc sé 06/2019-QDTV ngay
31/8/2019. Do d6, viéc ba T khoi kién yéu cau Cong ty boi thuong do don
phuong chidm dut hop dong lao dong trai phap luat 1a khong dung. Toa an cip so
thAm chdp nhan mot phan yéu cau khoi kién cua ba T 1a khong c6 cin ctr nén
Cong tyE khang cao toan bo ban an so tham.

[3]. Xét khang cdo ctia bi don Cong tyE , Hoi dong xét xir nhan thay:

Bi don Cong tyE cho r::fmg viéc cho ba T  thoi viéc 1a theo thoa thuan cua
hai bén. Sau thoi gian 1am viéc Cong ty va ba T thay cong viéc khong phu hop
v6i kha nang caa ba T nén hai bén cling trao doi thoa thuan va thong nhat cham
dit hop dong lao dong vao ngay 31/8/2019, do ba T dong ¥ nén cong ty khong
yéu cau ba T 1am don xin thoi viéc. Cong ty di thanh toan tién lwong cho ba T
day du, ngoai ra Cong ty con thanh toan thém cho ba T 15.550.000 dong twong
duong 3 thang tién luong co ban. BA T d3 nhan tién va ban giao cong viéc, tai
lidu, thong tin lai cho Cong ty mot cach nhiét tinh vui vé khong thac mac khiéu
nai gi. Ngoai ra viéc chAm dut hop dong lao dong véi ba T ¢6 trao d6i qua email
ma bi don da cung cdp cho Toa an. Nhu vy, Cong ty cho ba T thoi viéc theo
thoa thuan dugc quy dinh tai khoan 3 diéu 36 Bo luat Lao dong nam 2012.

Xét thay, viéc bi don trinh bay cho nguyén don nghi viéc di dugc cac bén
thoa thuan véi nhau bang miéng nhung khong dugc phia nguyén don thira nhan.
Pbi voi email do bi don cung cdp ndi dung email khong thé hién viéc ban giao
cong viéc dé cham dat hop dong lao dong theo thoa thudn hay lam cong viéc
khac, hinh thtrc email khong dugc lap vi bang theo phéap luat quy dinh nén khong
duoc xem 1a ching cir dé xem xét.

Tai Diéu 1 Quyét dinh théi viéc sd 06/2019/QDTV ngay 31/8/2019 thé
hién: “Nay thoa thudn cho ong (ba) co tén sau day dwoc nghi viéc tai Cong Ty
TNHHE ké tir ngay 30 thang 09 ndm 2019 va dwoc hwéng cdc khodn tro cdp théi
viec, BHXH theo ludt dinh: Ong (Ba): Pham Kiéu T: Sinh ngay. 03/08/1984 Churc
vu: Truéng phong Marketing”. Noi dung Quyét dinh khong néu 15 1y do thoa
thuan thoi viéc.

Cin clr vao céc tai liéu ching cir néu trén thi viéc Cong tyE cham dut hop
dong lao dong ba T 1a trai quy dinh cua phap luat. Do d6 ba T khéi kién yéu cau
Cong ty phai bdi thuong do don phuwong chdm dut hop dong lao dong trai phap
luat 1a ¢6 co so. Do Cong ty da don phuong chdm dut hop dong lao dong trai



phap luat nén phai boi thuong cho ba T theo Diéu 42 cua Bo luat Lao dong nim
2012.

[3.1] Vé thoi han hop dong lao dong

Hop ddng lao dong s6 31/HDLD ngay 03/8/2019 c6 ghi loai hop dong cd
thoi han nhung khong ghi thoi han 13 bao nhiéu thang 13 c¢6 thiéu s6t nhung khong
anh hudng dén quan hé lao dong, phu hop véi Diéu 15, Dicu 23 Bo luat Lao
dong nam 2012 nén phat sinh hiéu luc.

Hop ddng ma hai bén ky két 13 hop dong lao dong c6 thdi han duoc xac dinh
thoi diém chidm dat hiéu luc cua hop ddng trong khdng qué 36 thang theo quy
dinh tai diém b khoan 1 Diéu 20 B6 luat Lao dong nim 2012. Tda an cip so tham
xac dinh Hop dong lao dong khong xac dinh thoi han 1a khong phu hop véi phap
luat, nén can phai sira phan nay.

Do nguoi lao dong va ngudi sir dung lao dong khdng théng nhét vé thoi han,
ba T lam viéc cho Cong ty tir ngay 03/8/2019 dén 31/8/2019 chi dugc 01 thang
thi nghi nén chua dong gop duoc gi cho Cong ty. Trong thoi gian nay dich bénh
Covid -19 dang hoanh hanh trén ca nudc, Cong ty ciing bi tam dung hoat dong
theo chi thi s6 16/CT-TTg ctia Thu twéng Chinh phi vé viéc thuc hién cac bién
phap cap bach phong, chdng dich Covid-19 , do d6 Cong ty khong c6 doanh thu,
rat kho khan vé kinh té.

Tir nhitng phan tich trén, Hoi dong xét xtr xac dinh Hop dong lao dong sb
31/HPLD ngay 03/8/2019 duoc ky két giita nguyén don va bi don 1a hop dong
lao dong c6 xac dinh thoi han 1a 12 thang.

[3.2] Vé mirc luong: Nguyén don cho rang luong thuc lanh 1a 18.840.000
d6ng nhung chi yéu cau bi don tra tién boi thuong theo murc lwong 13 18.000.000
d6ng va can clr vao khoan 1, khoan 3 Diéu 41 B luat Lao dong nam 2012.

Theo Hop ddng lao dong s 31/HPLD ngay 03/8/2019, Cong ty va ba T
thoa thuan murc lvong chinh hodc tién cong 1a 4.480.000 dong/thang.

Can clr vao S6 BHXH sb 0205212803 thi tién dong cho BHXH cho ba T 1
4.480.000 d6ng/thang.

Theo Khoan 1 Piéu 21 Nghi dinh 05/2015/ND-CP hudng dan chi tiét mot sd
ndi dung cua Bo luat lao dong 2012 quy dinh tién thudng, tién n giira ca, cac
khoan ho tro, trg cép cua nguoi su dung lao dong khong lién quan dén thuc hién
cong viéc hodc chirc danh trong hop dong lao dong khong phai 14 can ci dé tinh
tién lwong nghi viéc.

Nhu vay, mirc lwong dé tra cho ba T trong nhiing ngay khong duoc lam viéc
theo hop dong lao dong khong tinh phu cip, tién in gitta ca, dong phuc la
4.480.000 ddng/thang méi phu hop v6i quy dinh cta phap luat. Toa an cip so



tham budc bi don phai tra cho nguyén don muc luong 18.000.000 dong/thang Ia
khong chinh xac nén can phai sira phan nay.

[3.3] V& Bao hiém:

Can cr vao cong van sé 4368/BHXH-QLT ngay 20 thang 12 nim 2021 cua
Bao hiém x3 hoi Thanh phé HO Chi Minh, Hoi déng x¢ét xur nhan théy sau khi
nghi viéc tai Cong ty Trach nhiém hitu han E tir thang 9/2019 thi dén thang
8/2020 ba T lam viéc va tham gia bao hiém xa hoi bao hiém y té bao hiém that
nghiép tai Cong ty TNHH | Viét Nam. Do d6 chi can budc ngudi lao dong va
nguoi sir dung lao dong dong BHXH, BHYT, BHTN cho ba T tir thang 10/2019
dén thang 7/2020. Toa an cip so thdm budc Cong ty Trach nhiém hitu han E va
ba Pham Kiéu T phai thuc hién viéc dong bao hiém bat budc thoi gian tir thang
10/2019 dén thang 3/2021 1a khong c6 cin ¢t nén can phai sta.

[3.4] Vé yéu cau bdi thuong 06 thang tién luong do khong mubn nhan ngudi
lao dong trd lai lam viéc.

Theo khoan 3 Diéu 41 B luat Lao dong nam 2012 quy dinh: “Trwong hop
nguoi s dung lao déng khéng muédn nhdn lai ngwoi lao dong va nguoi lao dong
dong y thi ngoadi khodn tién nguweoi sir dung lao dong phdi tra theo quy dinh tai khodn
1 Piéu nay va tro cd’p thoi viéc theo quy dinh tai Pieu 46 cua Bé ludt nay, hai bén
théa thudn khodn tién boi thuong thém cho ngwoi lao déng nhung it nhat bang 02
thdng tién luong theo hop dong lao dong dé cham dirt hop dong lao dong”.

Xét thay, khi Cong ty cho ba T thoi viéc hai bén khong thoéa thuan boi
thuong thém. Hién nay ba T dang c6 viéc 1am 6n dinh tai Cong ty TNHH DVBV
S . Do d6, yéu cau ctia ba T budc Cong ty boi thuong 6 thang tién lwong theo hop
dong lao dong 1a khong co can cir nén hoi dong xét xir khong chap nhan. Toa an
cap so thim budc bi don bdi thudng cho nguyén don 02 thang tién luong do
khong nhan bi don tr¢ lai 1a khong ding véi quy dinh cua phép luat.

[3.5] Vé sb tién 15.550.000 dong, twong duong 03 thang luong co ban Cong
ty cho rang 1a dé hd tro cho ba T trong viéc thoa thuan thi viéc.

Pai dién nguyén don cho rang sb tién 15.550.000 dong 1a tién Cong ty tra
lwong thang 9/2019 cho ba T , dé chirg minh cho 10i trinh bai ctia minh, phia
nguyén don cung cap cho Hoi ddng xét xir bang sao ké tai khoan thang 9/2019
ciabaT.

Xeét bang sao ké tai khoan thang 9/2019 cua ba T ma phia dai dién nguyén
don cung cap. Hoi dong xét xir nhan thiy bi don c6 chuyén vao tai khoan cho
nguyén don sb tién 15.500.000 dong, ndi dung 1a tra lwong thang 9/2019. Nhu
vy so tién 15.550.000 dong 1a tién bi don tra lwong thang 9/2019 cho nguyén
don, khong phai 13 tién hd trg cho nguyén don dé thoa thuan thoi viéc nén khong
dugc tra lai cho bi don. Pong thoi, trong qua trinh giai quyét vu 4n cling nhu tai
phién toa so thdm, bi don ciing khdng cd yéu cau doi lai sd tién nady ma Toa &n
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cap so thAm budc nguyén don phai tra lai sb tién 15.550.000 dong cho bi don 1a
khong dung, can phai rat kinh nghiém.

Do don phuong chim dut hop dong lao dong trai phap lut nén bi don phai
thanh toan cho nguyén don cac khoan sau:

Tién lvong cho nhirng ngay khong duoc lam viée tinh tir thang 10/2019 dén
thang 7/2020 1a: 4.480.000 dong x 10 thang = 44.800.000 dong;

Thanh toan 02 thang tién luong do cham dat hop dong lao dong trai phap
luat 13 4.480.000 ddng x 2 thang = 8.960.000 ddng;

Téng cong sb tién bi don phai thanh toan cho nguyén don 1a 53.760.000 dong.

Do bi don phai boi thuong cho nguyén don 53.760.000 dong nén can phai
sira lai phan nay va phan an phi so tham.

Xét, dai dién Vién kiém sat nhan dan Thanh phd HO Chi Minh dé nghi chép
nhan mot phan khang cdo cta bi don Cong ty Trach nhiém hitu han E . Sira Ban
an lao dong so tham s 14/2021/LD-ST ngay 30/3/2021ctia Tda an nhan dan
Quan M, Thanh ph H6 Chi Minh 14 ¢6 cin ctr nén Hoi dong xét xtr chap nhén.

[4]. V& an phi:

[4.1]. An phi lao dong so thdm: Céng ty Trach nhiém hiru han E phai chiu
an phi lao dong so tham trén so tién phai tra cho nguyén don.

[4.2]. An phi lao dong phuc thim: Do khéng céo ciia bi don Cong ty Trach
nhiém hitu han E duoc chdp nhin mot phan nén khong phai chiu an phi phuc
tham. Hoan lai tién tam ndp an phi phic tham cho bi don.

Vi cac lé trén,

QUYET PINH:

Can ct vao cac khoan 2 Diéu 308 va Piéu 309 cua Bo luat T tung dan su
nam 2015;

Can cit vao Diéu 15, 20, 23, 36, 42 cua B0 luat Lao dong nam 2012;

Can ctr Piéu 21 Nghi dinh 05/2015/ND-CP ctia Chinh phi huéng dan chi
tiét mot sb noi dung cua B0 luat lao dong 2012;

Cin clr vao Nghi quyét sd 326/2016/UBTVQHI4 ngay 30 thang 12 nim
2016 cua Uy ban thuong vu Quéc Hoi1 quy dinh vé muirc thu, mién, giam, thu, nop,
quan ly va st dung an phi va 1€ phi Toa an;

Cian ¢t vao cac diéu 2, 6, 7, 9, 30 Luét Thi hanh 4n Dan sy nam 2008;

Chap nhan mét phan khang céo ciia bi don Cong ty Trach nhiém hiru han E .
Stra Ban 4n lao dong so thAm s 14/2021/LD-ST ngay 30 thang 3 nim 2021 cua
Toa an nhan dan Quan M, Thanh phé H6 Chi Minh.
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Tuyén xu:
1. Chap nhan mot phan yéu cau khoi kién cta ba Pham Kiéu T.

- Tuyén b Quyét dinh thoi viéc sd 06/2019/QDTV ngay 31/8/2019 cua
Cong ty Trach nhiém hitu han E cham dut hop dong lao dong v6i ba Pham Kiéu
T la trai phap luat.

- Budc Coéng ty Trach nhiém hitu han E tra tién luong cho nhitng ngay ba
Pham Kiéu T khong duoc 1am viéc 44.800.000 (Bon muoi bdn triéu tam tram
nghin déng; Bdi thuong 02 thang tién luong do don phuong chdm dut hop dong
lao dong trai phap luat 1a 8.960.000 (Tam triéu chin trim sdu muoi nghin) dong.
Tong cong sb tién CoOng ty Trach nhiém hiru han E phai thanh toan cho ba Pham
Kiéu T 14 53.760.000 (Nam muoi ba triéu bay trim sau muoi nghin) dong.

Ké tir ngay ba Pham Kiéu T c¢6 don yéu cau thi hanh an cho dén khi thi hanh
an xong cac khoan tién noi trén, hang thang Cong ty Trach nhiém hiru han E con
phai chiu khoan tién 14i cta sb tién con phai thi hanh an theo murc 13i suat quy
dinh tai khoan 2 Diéu 468 ctia Bo luit Dan sy nim 2015.

- Budc Cong ty Trach nhiém hitu han E va ba Pham Kiéu T phai thuc hién viéc
dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép, bao hiém tai nan lao
dong — bénh nghé nghiép ddi véi thoi gian tir thang 10/2019 dén thang 7/2020 theo
quy dinh phap luat tai co quan bao hiém c6 thAm quyén.

2. Khong chép nhan yéu cau khoi kién cua ba Pham Kiéu T vé viéc bude
Cong ty Trach nhiém hiru han E bdi thuong 06 thang tién lwong do khong nhan
ba Pham Kiéu T lai lam viéc.

3. Khong chip nhan yéu cau khoi kién ciia ba Pham Kiéu T vé viéc budc
Cong ty Trach nhiém hitu han E thanh toan tién bao hiém 21% trong nhiing ngay
khong duoc 1am viéc 1a 68.040.000 dong.

4. Vé an phi:

4.1 An phi lao dong so tham: la 1.612.800 (Mot tridu sau trim mudi hai
nghin tam trim) dong do bi don Cong ty Trach nhiém hitu han E phai ndp cho co
quan thi hanh an c6 tham quyén.

4.2. An phi lao dong phtc thadm: Céng ty Trach nhiém hiru han E khéng
phai chiu an phi lao dong phuc tham. Hoan lai sé tién 300.000 (Ba trim ngan)
dong tién tam ung an phi Cong ty Trach nhiém hitu han E d3 nop theo bién lai
thu tién s6 AA/2019/0030677 ngay 16/4/2021 cta Chi cyc Thi hanh an dan su
Quan M, Thanh phé H6 Chi Minh.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh an
dan su thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh 4n dan su c6 quyén
théa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh &n hodc
cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat thi hanh 4n dan
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su; thot hi€u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luét thi hanh
an dan sy. Thi hanh tai co quan thi hanh 4n déan sy c6 tham quyén.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TPHCM,;
- Vién kiém sat nhan déan cap cao tai TPHCM;
- Vién kiém sat nhan dan TPHCM;
- Tda an nhan dan Quin M, TPHCM;
- Chi cuc Thi hanh 4n dan sy Quan M, TPHCM,;
- Céc duong sy (dé thi hanh);
- Luu: VP, HS.
Vo Thi Sang
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