TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH DPoc lap — Tw do — Hanh phuc

Ban 4n sb: 202/2021/HS-PT
Ngay: 13 - 4 - 2021

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm gém co:

Tham phan — Chu toa phién toa: Ong Tran Vin Muoi
Céac Tham phan: Ong V& Vin Khoa
Ong Phan T6 Ngoc

- Thu ky phién toa: Ong L& D6 Hong Quan — Thu ky Toa an nhan dan
cap cao tai Thanh pho H6 Chi Minh.

- Pai di¢n Vién kiém sdt nhan dén cép cao tai Thanh phé Ho Chi Minh
tham gia phién toa: Ong Diang Qudc Viét - Kiém sat vién.

Trong cac ngay 12 va 13 thdng 4 nam 2021 tai try s¢ Toa an nhan dan
tinh Ca Mau, Toa an nhan dén cép cao tai Thanh phd HO Chi Minh xét xir phuc
thim cong khai vu an hinh su phac tham thy 1y sé: 152/2020/TLPT-HS ngay 28
thang 4 nam 2020 d6i v4i cac bi cao S Minh T, Phan Phuong B do c6 khang
céo cla cac bi cdo, khang cdo cua nguoi ¢ quyén loi nghia vu lién quan ddi véi
Ban 4n hinh su so tham sd: 09/2020/HS-ST ngay 23 thang 3 nam 2020 cta Toa
an nhan dan tinh Ca Mau.

- Bi cao co khang cao:

1/P6 Minh T, sinh nim 1978, tai huyén T1, tinh Ca Mau;Thuong tra:
Khém 1, thi trén S, huyén T1, tinh Ca Mau; Nghé nghi¢p: Cén bd cong chirc;
Chuc vu: Nguyén Ké toan Phong kham da khoa khu vyc S — T1; Trinh d6 hoc
van : 12/ 12; Dan tdc: Kinh; Giéi tinh: Nam; Ton gido: Khong; Quéc tich: Viét nam;
bang vién Dang cong san Viét Nam (Dlnh chi sinh hoat dang ngay 07/01/2019);
Con 6 ong: D6 Minh T2, con ba: Nguyen Ngoc N; Anh chi em rudt 07 nguoi; Vo
Nguyén Thi Q; Con: 02 nguoi con; Tién an, tién su: Khong; Bi cdo bi tam giam
ngay 06/01/2019 cho dén nay (cO mat).

Nguoi bao chita cho bi cdo T: Luat su Nguyén Vin P — Poan luat su
Thanh ph H6 Chi Minh (c6 mat)

Pia chi: Khu M, Phudng X3, quan B, Thanh phd H6 Chi Minh.

2/Phan Phwong D, sinh nam 1964, tai xa K, huyén T1, tinh Ca Mau.
Thuong tra: Khom 2, thi tran S, huyén T1, tinh Ca Mau; Nghé nghiép: Béc si,
Chtrc vu: Nguyén Truong Phong kham da khoa khu vuc S — T1; Trinh d6 hoc
van : 12/12; Dan téc: Kinh; Gii tinh: Nam; Ton gido: Khong; Quéc tich: Viét nam;
bang vién Bang cong san Viét Nam(Pinh chi sinh hoat dang ngay 07/01/2019); Con



ong: Phan Van L (hy sinh 1965), con ba: Nguyén Thi Ut L1 (Me Viét Nam Anh
Hung, chét nam 2002); Anh chi em rudt 04 nguoi; Vo Nguyén Hong C1; Con:
02 nguoi con; Tién an, tién su: Khong; Bi cdo bi tam giam ngay 06/01/2019 cho
dén nay (c6 mat)
Nguwoi bao chita cho bi cdo D: Luat su Nguyén Hai V —Doan Luat su
tinh Ca Mau (c6 mat)
bia chi Van phong: T, Khom x8, Phuong x5, thanh phé C, tinh Ca Mau.

- Nguroi bi hai: Phong kham da khoa khu vuce S;

bia chi: Khém 1, thi tran SZ huyén T1, tinh Ca Mau;

Ngueoi dgi dién hop phdp: Ong L& Hiru B2 — Truédng Phong kham da khoa
khu vuc S 1a nguoi dai dién theo phép luat (c6 mat)

- Ngueoi ¢é quyén loi, nghia vu lién quan:

1/0Ong Nguyén Minh T2, sinh nim 1972 (c6 mit)

Dia chi: Khom 4, thi trin S, huyén T1, tinh Ca Mau.

2/0Ong H6 Minh K2, sinh nim 1972 (c6 mit)

Dia chi: Khom 1, thi trin S, huyén T1, tinh Ca Mau.

3/0Ong Nguyén Vin D3, sinh nam 1967 (c6 don xin xét Xt ving mit)

Pia chi: Ap R, xd K, huyén T1, tinh Ca Mau.

4/Ba La Bich L2, sinh ndm 1970 (c6 mat)

Dia chi: Khém 6A, thj tran S, huyén T1, tinh Ca Mau.

5/0ng Pham Vin D4, sinh nam 1963 (c6 mit)

bia chi: Khém 7, thi tran S, huyén T1, tinh Ca Mau.

6/Ba Pham Cam L4, sinh nim 1986 (c6 mit)

bia chi: Khém 3, thi tran S, huyén T1, tinh Ca Mau.

7/0Ong Db Vin K3, sinh nam 1963 (c6 don xin xét xir vang mat)

Dia chi: Khom 8, thi trin S, huyén T1, tinh Ca Mau.

8/Ba Duong Diém T3, sinh nim 1978 (c6 mit)

Dia chi: Khom 9, thi trin S, huyén T1, tinh Ca Mau.

9/Ba Nguyén Thi Hai A, sinh nim 1986 (ving mit)

Dia chi: Khom 7, thi trin S, huyén T1, tinh Ca Mau.

10/Ong Nguyén Phuong Q, sinh nim 1968 (c6 mit)

bia chi: Khém 7, thi tran S, huyén T1, tinh Ca Mau.

11/Ong Tran Van V1, sinh nim 1967 (c6 mit)

bia chi: Khém 7, thi tran S, huyén T1, tinh Ca Mau.

12/Ong Pham Minh T8, sinh nim 1980 (c6 mat)

bia chi: Khém 2, thi tran S, huyén T1, tinh Ca Mau.

13/0Ong Lam Chi C7, sinh nam 1980 (ving mit)

bia chi: Khém 7, thi tran S, huyén T1, tinh Ca Mau.

14/Ong Nguyén Hong V2, sinh nim 1955 (vang mit)
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bia chi: Khém 3, thi tran S, huyén T1, tinh Ca Mau.

15/Ba Tran Hong L6, sinh ndm 1981 (c6 mit)

bia chi: Khém 1, thi tran S, huyén T1, tinh Ca Mau.

16/Ong V& Nhat T9, sinh nam 1983 (c6 mit)

bia chi: Khém 3, thi tran S, huyén T1, tinh Ca Mau.

17/Ba Tran Thanh L7, sinh ndm 1971 (c6 mit)

bia chi: Khém 1, thi tran S, huyén T1, tinh Ca Mau.

18/Ba Nguyén Thi Q, sinh nim 1975 (c6 mit)

Dia chi: Khom 1, thi trdn S, huyén T1, tinh Ca Mau.

NOI DUNG VU AN:

Theo cac té}i liéu c6 trong hd so vu an va dién bién tai phién toa, ndi dung
vu an duogc tom tat nhu sau:

Thang 3/2016, Chu tich Uy ban nhan dan (UBND) huyén T1 ra Quyét
dinh thanh 1ap Doan thanh tra tién hanh thanh tra viéc quan 1y va stir dung tai
chinh tai Phong kham Pa khoa Khu vuc S (Phong kham), nién do 2006 — 2010
va nién do 2011 — 2015. Ngay 20/3/2017, Chu tich UBND huyén T1 ban hanh
Két luan thanh tra s6 02/KL-UBND, két luan Phong kham khong tuan thu dung

quy dinh cua phap luét, vi pham nguyén tac quan 1y tai chinh vé cic ngudn tién
qua cic ndm véi tong sd tién 1a 5.320.412.6414, cu thé:

Ke toan Do Minh T nhén tién vé khong nhap quy, chiém doat va chi tra
thira tién thuoc so tién 1.945.473.0564;

D4 Minh T nhan 3.215.143.151d vé don vi khong nhap quy nhung c6 1én
chi va da thanh todn xong;

P4 Minh T nhan tién vé khong nhap quy nhung chua c6 co s két luan T
chiém doat s6 tién 159.796.4344;

Ngay 17/4/2017, Chi tich UBND huyén T1 ¢6 Vin ban s6 973/UBND-
VP va chuyén hd so vu viée co du hiéu t6i pham sang Co quan CSPT — Cong
an huyén T1 dé giai quyét theo quy dinh ctia phap luat;

Ngay 05/5/2017, Co quan Canh sat diéu tra — Cong an huyén T1 c6 Bao
c40 s6 54/BC-CSPT va chuyén kién nghi khoi t6 vu viéc néu trén dén Co quan
Canh sat diéu tra — Cong an tinh Ca Mau (viét tit Co quan diéu tra tinh) giai
quyét theo tham quyén.

Ngay 13/9/2017, Co quan diéu tra tinh khoi t6 vu an hinh sy vé toi Tham
6 tai san va ngay 12/12/2018 ra quyét dinh khai t6 bi can.

Tir ndm 2006 — 2008, Phong kham tryc thuéc Phong Y t& huyén T1 (viét tat
Phong Y té), tir nam 2009 — 2017 tryc thudc Trung tim Y té huyén T1 (viét tit
Trung tam Y té). Phong kham 1a don vi sy nghiép c6 thu, ddm bao mét phén chi
phi hoat dong thuong xuyén, phan con lai duoc Ngan sach Nha nudc (viét tat
NSNN) cép, cu thé:



- Kinh phi ngan sach cap: Luong can bo, tién truc, lvong y té khom (ap)
kinh phi hoat dong, bao hiém vy té, kinh phi tir cac chuong trinh muyc ti€u quoc
gia vé y té, phu cip cong tac vién dan sd, dinh dudng.

- Kinh phi tu thu: Vién phi, loi nhuan tir kinh doanh quiy duogc va cac
khodan thu khac.

Tinh d&n ndm 2015, Phong kham c6 30 bién ché, 50 giwdong bénh; Phan
Phuong P lam Trudéng Phong kham (chu tai khoan) tir nim 1992 dén thang
11/2017; D3 Minh T 1am ké toan tir nam 1999 dén thang 11/2017; Nguyén Minh
T2 1am thu quy tir nam 2006 — 2010; Tran Thanh L7 1am thu quy tir ndm 2011 —
2017.

Nguén thu ctua Phong khdm gdém: Kinh phi hoat dong, lwong hop dong,
tién truc; Tién vién phi; Tién kinh doanh quﬁy duoc; Tién tiém ngtra, kham chira
bénh ngoai gid; Tién dugc cip cho chuwong trinh dinh dudng, dan sb, stc khoe
sinh san; Tién luong y té Tién hoan tmg; Tién Bao hiém y té (BHYT); Tién tiém
viém ngira Nhat Ban, tién gidy chung sinh, tién diét lang quang; Tién dién, cho
thué can tin va cho thué hoi truong. Tat ca cac ngudn thu trén P4 MinhT khong
phan nguon cu thé ma nhdp chung va sir dung chi cho toan b hoat dong cua
Phong kham.

Két qua giam dinh tai chinh, giam dinh b sung thu - chi va quyét toan
cac ngudn kinh phi tai Phong kham tir ngay 01/01/2006 dén ngay 31/12/2015,
nhu sau:

- S6 du kinh phi ddu ndm 2006: 70.752.299d;

- Téng thu tir ndm 2006 dén hét nam 2015: 15.014.303.350a (gom: Tién
vién phi 1.990.969.172d: Tién ban thuéc 3.212.813.691d: Tiém ngira, khdm
chita bénh ngodi gio 537.638.553d; Churong trinh dinh dwdng, dan sé, sirc khoe
sinh san 565.885.000d: Lwong y t6871.539.000d; Kinh phi hoat dong, lwong
hop dong, truc 3.851.255.391d; Thu hodn vmg 73.750.000d: Thu Bdo hiém y té
3.263.292.271d; Thu Viém ndo Nhdt Ban, Gidy chitng sinh, diét lang qudng
97.415.400d; Thu dién, can tin, thué hoi truong 549.744.8724d).

- Tong chi tir 2006 dén hét nam 2015: 14.936.582.274d (gom. Lirong hop
dong, phu cap triee 1.009.785.410d; Lwong y té khom 898.135.000d; Chi hé tro
A B, C ho tro khac va phuc loi tdap thé 774.575.313d: Chi boi duong X quang,
xét nghiém ngoai gio... 467.411.095d; Nhién liéu, dién, nudc, thong tin tuyén
truyén lien lac 1.024.007.057d; Chi chuwong trinh dadn s6, cham séc sire khée
sinh san, dinh duong 672.890.400d; Chi cong tac phi, thué muwon 858.229.616d;
Chi Bdo hiém y té - tré em, cong kham, ngp 30% trdi tuyén 105.256.067d; Mua
thuéc ngua, thuéc kinh doanh, chuyén thuée 6.033.851.625d: Mua héa chat, vat
tey té 899.313.670; Van phong pham, vt ré tién mau héng, mua sam sira chita
tai san 1.419.728.124d; Chi cdp do chuyén mén, tiép khdch, khac 691.276.036d;
Tam ung 81.523.2014).

- S6 du kinh phi con lai: 148.472.9754.
‘ Két luan giam dinh: D4 Minh T khong nhdp quy tiép mat 251.085.4434 tu
nguodn kinh phi hoat dong dugc thanh toan; Thanh toan tién dau khong theo lich
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cat dién 138.11.900d; Phan Phuong P phai chiu trach nhiém lién d6i véi Do
Minh T véi hai khoan tién trén.

Pbi voi nguon luong y té khom DS Minh T ¢6 trach nhiém hoan tra
50.611.000d do c6 hanh vi vi pham phap luat vé tai chinh, ké toan.

Pbi voi ngudn thu vién phi B Minh T va Phan Phuong P khong trich
ndp 35% theo quy dinh gay thiét hai cho ngdn sich Nha nudc (NSNN)
370.334.3804;

DPdi vai nguén kinh doanh dugc Pd Minh T c6 trach nhiém ndp tra lai
362.745.272d do gay thiét hai.

Hanh vi cia P6 Minh T khong nhip quy, thanh toian khong cac
khoan tién.

Niam 2006, Phong Y té cdp tam tng kinh phi 52.000.000d, T nhan va
nhap quy 49.000.000d; khong nhip quy 3.000.000d (tién diét ling quing). T 1ap
chtng tir thanh todn dugc 95.331.608d; d6i trr tién tam Gng 52.000.000d, chi
3.000.000d tién diét ling quang, chi 3.121.608d mua van phong pham; con lai
40.210.0004 tién truc khong nhdp quy. T cho riang trong 40.210.000d c¢6 chi cho
can bo truc 12.359.000d nhung hién da that lac chung tir chi. Ly do chi
12.359.000d 14 do Lanh dao Phong kham phan cong truc cho hau hét Can bo, Y
- Bac sy ctua Phong kham T da chi tién tryc theo thuc té so tién 27.851.000d
bang ngudn quy Phong kham nay thanh toan dugc 40.210.000d nén chi du sb
tién theo dinh muc (04 nguoi/thang =40.210.0004).

Tién bao hiém y t& (BHYT), T nhap quy tong s6 336.911.014d; Trong do,
Bénh vién da khoa nam 2005 cap 150.000.000d nhung chwa nhap quy, Phong Y
té cap BHYT 131.146.380d, Phong kham thu chénh 1éch tién BHYT 5.764.6344;
Nhu vay, T nhap quy nhiéu hon tién duge cap 50.000.000d.

Nim 2007, Phong Y té cdp tam tng kinh phi 107.977.000d, T nhan vé
nhap quy 107.977.000d; Lap ching tir thanh toan duoc 161.387.370d, dbi trir
tién tam tmg, chi diét ling quing 2.000.000d, con 51.410.370d khong nhap quy.

Tién BHYT, Phong Y té cap 160.000.000d, Bénh vién da khoacép
243.000.000d, T nhan nhép quy 320.000.000d, chi tra tién thude cho Hiéu thube
Trung tim huyén T1 (viét tat Hiéu thuoc Trung tam huyén)60.000.000d, con lai
23.000.000d khong nhap quy; Tong hai khoan khong nhap quy 74.410.370d.

Niam 2008, Phong Y té cip tam Gng kinh phi 130.000.000d, T nhan vé
nhap quy du; Lap chimg tir thanh toan duoc183.267.057d,d4i trir tién tam Gng
130.000.000d, chi tap hudn chuong trinh sdt rét 1.700.000d, con lai 51.267.0574d
khong nhép quy.

Phong Y t& cdp 21.600.000d luong y té khém, T nhan va nhap quy
19.800.000d, khong nhap quy 1.800.000d.

Tién BHYT cép 358.279.075d, T nhdn nhung nhdp quy chi c6
277.911.159d va tra cho Hiéu thudc Trung tAm huyén 20.000.000d tién thudc;
Con lai 60.367.916d khong nhdp quy; Toéng ba khoan khong nhip quy
113.434.973d.



Nim 2009, Trung tdm Y té cap tam tng kinh phi hoat dong 283.000.000d,
nhung chimg tir Phong kham thanh toan dwgc 297.560.011d, ddi trir tién tam
ung 283.000.0004, con lai 14.560.011d T nhan nhung khong nhap quy.

Trong sd tién 297.560.011d, co tién ké thém tién dau chay mdy phét dién,
cu thé: T va D ban bac, T nhat ké tién dau chay may phat dién tir thang 7/2009
dén thang 12/2009 dé nghj thanh toan 17.507.520d, trong khi lich cét (cup) dién
cua Pi¢n lyc Ca Mau chi c6 105,5 gio= 2.698.6444d (105,5 gio x 02 lit/gio x
12.789.781d/lit); T va B thanh toan khéng14.808.8764.

Trung tAim Y té cdp 65.250.000d luong y té khoém (lwong 24.300.000d.
truy lanh lwong 40.950.000d) T nhan va nhép quy 24.300.000d, khong nhép quy
40.950.000d. T cho rang, 40.950.000d da chi cho nguoi thu huéng va co ghi s6
tay, nhung bi that lac. Qua diéu tra xac minh dir liéu may tinh cua Phong kham
va nhitng can bo y t& khom ho khai ¢ nhan tir thi quy Nguyén Minh T2 chi vao
niam 2010. S tién khong nhap quy, T c6 chi tra Cong ty Tin Nghia tién mua hoa
cht 15.126.878d.

Tién BHYT cép 728.235.444d, T nhan vé nhap quy 728.134.000d, con lai
101.444d khong nhdp quy. Nhu vay, bi cao T khong nhap quy 40.484.577d va
thanh toan khéng tién dau 14.808.876d.

Nim 2010, Trung tim Y té cAp tam tng kinh phi 187.800.000d (Kinh phi
hoat dong 137.740.000d, swa chita 9.800.000d, truc 40.260.000d), T nhan vé
nhap quy 178.000.000d, khong nhap quy 9.800.000d; Lap chung tir thanh toan
207.579.909d(Kinh phi hoat déng 153.687.609d, lwong hop dong 13.632.300d.
triee 40.260.000d), d6i trir tién tam tngkinh phi hoat dong 178.000.000d T nhan
dugc 29.579.909¢ nhung c6 chi 2.268.000d mua vat ré tién mau hong, cho
Nguyén Minh T2 (Thua quy) muon 14.000.000d, con lai 23.111.909d khong
nhép quy.

Trong sd tién 207.579.9094, c6 tién ké thém tién dau chay méy phét dién,
cu thé: T va D ban bac, T nhat dé nghi thanh toan 38.762.603d tién dau chay
may phat di¢n, trong khi lich cat dién cta Pién luc Ca Mau chi ¢6 977,83 gio =
34.722.315d (977,83 gio x 2 lit/gio x 17.754,781d/lit); T va D thanh toan khong
4.040.288d.

Trung tim Y té cdp 91.540.000d luwong y té khom, T nhan va nhdp quy
90.335.000d, khong nhap quy 1.205.0004.

Tién BHYT, Trung tim Y té cip 599.174.468d, Bénh vién da khoa cip
10.000.000d; Thu tién bdi chi BHYT 767.485d, T nhan vé nhap quy
350.767.4854, tra tién thuc cho Hiéu thudc Trung tam huyén 210.000.000d tra
tién thuéc Cong ty Vinh Tuong Phéat 41.690.000d, con lai khong nhap quy
7.484.4684. Nhu vay, T khong nhap quy cia ba khoan tién 1a 31.801.377d va
thanh toan khéng tién dau 1a 4.040.288d.

Nim 2011, Trung tdm Y té cap tam tmg kinh phi 388.500.000d, T nhan
vé nhip quy du; lap chung tir thanh toan 435.961.437d,d6i trir tién tam
ung388.500.000d, con lai 47.461.437d, T nhap quy 50.275.000d, thura
2.813.563d.



Trong sd tién 435.961.4374, co tién ké thém tién dau chay mdy phat dién,
cu thé: T va D ban bac, T nhat dé nghi thanh toan 63.406.065d tién dau chay
may phat dién, trong khi lich cit dién cta Dién lyc Ca Mau chi ¢ 910,5 gid =
39.430.980 dong (910,5 gio x 02 lit/gic x 20.526,623 dong/lit = 37.378.980d +
2.052.000d tién nhét); T va D thanh toan khdng 23.975.085d, ddi trir tién nhap
quy thira 2.813.563d,tién thanh toan khéng con lai 1421.161.5224.

Trung tim Y té cap 108.845.000d luong y té khém, T nhan va nhap quy
111.054.000d, nhép thira2.209.0004.

Nim 2012, Trung tm Y t cap 130.165.000d luong y té khém, nhap quy
129.600.000d, khong nhap quy 565.000d.

Trung tdm Y té cdp kinh phi 896.372.000d (Kinh phi hoat déng
800.300.000d,svra chita 96.072.000d). T nhap quy kinh phi hoat dong
800.300.000d va 40.338.108d tién stra chira, con lai 55.733.892d tién stra chira
khong nhap quy,lap chung tir thanh todn kinh phi hoat dong dugc 761.471.8924.

Tién 55.733.892d khong nhap quy, T ndp hoan tam tmg lai cho Trung tim
Y té 38.828.108d, chi mua hoa chat 15.947.500d, mua gon, alcol 805.000d, con
lai 153.284d khong c6 chimg tir chi; Tong hai khoan khong nhip quy la
718.284d.

Trong sd tién 761.471.892d, c6 tién ké khéng tién dau chay may phat dién,
cu thé: T va D ban bac, T nhat dé nghi thanh toan 64.145.0004 tién dau chay
may phat dién, trong khi lich cit dién ctia Pién lyc Ca Mau chi c¢6 164 gio =
7.025.760d (164 gio x 02 lit/gio x 21.420 d&/lit); T va D thanh toan khong
57.119.2404.

Song, sd tién thanh toan khéng T co chi tra tién lam moi hé T éng nudc
sinh hoat 15.947.5004, chi lién hoan cho ba Van 3.750.000d, chi tra 9.600.000d
tién mua qua tét (khé muc), chi tra 15.000.000d tién mua may phat dién D22, chi
tra 5.245.000d tién hoa don do Pham Vian D4 (Phé phong kham) tiép khach,
785.000d tién hoa don La Bich L2 tiép khach, 1.540.000d tién héa don Duong
Diém T3 tiép khach, 1.596.0004 tién héa don Hd Minh K2 tiép khach nén duoc
d6i trir s6 tién thanh toan khéng con lai 13 3.655.740d.

Ngoai ra, trong ndm 2012 Phong kham c6 sura chira — xay moi 13 cong
trinhdd duoc thanh toan s sd tién 196.729.500d, gdbm: Stra chita nang cip nha xe;
Nang cép va 16 hong 16i di; Lam hang rao san Phong kham; Lam méi ctra cho
Phong kham; Mua chau canh cho Phong kham; Stra chita givong bénh nhan;
Stra chira chong dot cac khoa; Stra chirah¢ T nudc; Sta chita quay dugc; Sua
chira, nang cap khu sinh hoat cho bénh nhén; Stra chira, nang cap vuon thude nam;
Stra chita, ndng cAp bon bong; Lam bd rao cira bén hong Phong kham.

Toan bo 13 cong trinh, P giao cho T toan quyén quyét dinh; T khong lam
hop ddng thi cong theo dung quy dinh ma tw mua vat tu, kéu tho lam tra cong
nhat. T ty 1ap cac hop ddng stra chita, bién ban nghiém thu, thanh 1y hop dong,
dwa cho V5 Nhat T9 (can bd Phong kham) ky vao vi tri bén B (lay tén cta chi co
s Ut Vinh), dua D ky dai dién bén A (Phong kham), xin hoa don thanh toan véi
Kho Bac, nhd Pham Minh T8 ky cac phiéu chi.

7



Ngay 11/3/2019, Co quan diéu tra tinh ra Quyét dinh trung ciu Trung tim
Quy hoach va Kiém dinh xay dung — S¢ xay dung tinh Ca Mau (viét tit Trung
tam kiém dinh), giam dinh gia tri 05 cong trinh (du diéu kién giam dinh) da
dugc thanh toan téng sb tién 96.072.000d, gdm: Sua chita quay dugc (quay
thuc dat chuan GPP) 19.512.000d; Sira chita, nang cp khu sinh hoat cho bénh
nhan (mit bang phia trude khu vé sinh khoa san) 19.200.000d; Sira chira, ning
cap vuon thudc nam 19.440.000d; Stra chira, nang cdp bdn bong 19.920.000d;
Lam bg rao ctra bén hong Phong kham 18.000.0004.

Ngay 24/4/2019, Trung tam kiém dinh, xac dinh gia tri 05 cong trinh trén
vao thoi diém nam 2012 gia tri giam dinh sau thué 13 69.184.000d, gdm:Stra
chira quay duoc 19.048.000d; Sua chira, nang cap khu sinh hoat cho bénh nhan
13.150.000d; Swra chira, nang cap vuon thubc nam 8.370.000d; Stra chira, ning
cap bon bong 25.436.000d; Lam bo rao cira bén hong Phong kham 3.180.000d.
Nhu vay, s6 tién T duoc thanh toan 05 cong trinh so voi két qua giam dinh,
chénh I¢ch ting 26.888.000d.

Nim 2013, Trung tim Y té cAp tam tng kinh phi 638.054.742d (Kinh phi
hoat ddng 555.924.533d. lwong hop dong 62.370.000d, tién truc 40.280.0004),
T nhén vé nhip quy du; Lap ching tir thanh toan dugc 658.574.533d (Kinh phi
hoat déng 555.924.533d; tien truc 40.280.000d: lwong hop dong 62.370.0004),
d6i trir tién tam tng 638.054.742d, T nhap quy 15.567.993d, con lai 4.951.798d
khong nhap quy.

Trong sb tién 658.574.533d, c6 tién ké khéng tién dau chay may phat dién,
cu thé: T va D ban bac, T nhat dé nghi thanh toan 35.784.0004 tién dau chay
may phat dién, trong khi lich cit dién ctia Pién lyc Ca Mau chi c6 232 gio =
10.238.930d (232 gio x 02 lit/gio x 22.066,660 d/lit); T va D thanh toan khdng
25.545.070d.

Trung tdm Y té cAp 145.200.000d luong y té khom, T nhan va nhap quy
138.050.000d, khong nhap quy 7.150.0004.

Nim 2014, Trung tdm Y té cap tam tng kinh phi 616.518.000d, T nhan
vé nhap quy du; Lap chung tir thanh toan duoc 778.239.475d (hoat déng
616.518.000d. tién chénh léch phu cdp truc 161.721.475@), dbi trix tién tam Gng,
con lai 161.721.475d, T nhap quy 86.220.000d, chi tra tién chénh léch phu cip
truc 74.819.584d, con lai 681.891d thu quSI Tran Thanh L7 quan 1y.

Trong s6 tién 778.239.4754, co tién ké khéng tién dau chay may phat di¢n,
cu thé: T va D ban bac, T nhat dé nghi thanh toan 18.476.000d tién dau chay
may phat dién, trong khi lich cit dién cua Dién lyc Ca Mau chi c6 224 gio =
10.174.080d (224 gio x 02 lit/gio x 22.710 d@/lit); T va P thanh toan khdng
8.301.920d.

Nim 2015, Trung tim Y té cip tam tng kinh phi 463.084.548& (Kinh phi
hoat dong 366.750.000d; kinh phi bé sung 17.224.548d; tién true 33.570.0004;
lwong hop dong 45.540.000d), T nhan vé nhdp quy du; Lap chimg tir thanh
toandugc 469.824.548d (Kinh phi hoat déng 383.974.548d: tién truc



40.310.000d: lwong hop dong 45.540.000d), d6i trir s6 tam Gng, T nhan
6.740.000d nhu’ng nhép quy 4.520.000d, con lai khéng nhép quy 2.220.000d.

Trong sd tién 469.824.548d, c6 tién ké khéng tién dau chay may phat dién,
cu thé: T va D ban bac, T nhat dé nghi thanh toan 7.248.500d tién dau chay may
phat di€n, trong khi lich cat dién cua Pién lyc Ca Mau chi co6 196 gio =
6.303.360d (196 gio x 02 lit/gio- x 16.080 d@/lit); T va P thanh toan khdng
945.140d.

Trung tdm Y t& cp 162.150.000d luong y té khém, T nhan va nhip quy
161.000.000d, khong nhap quy 1.150.0004d.

Tém lai: Tir ngay 01/01/2006 dén ngay 31/12/2015 T nhan khong nhap
quy 264.322.379d (kinh phi hoat déng 172.757.551d + tién BHYT 40.953.828d
+ lwong y té khém 50.611.000d) nhung khong co ching tir chi hop phép;Thanh
toan khong tién diu 134.735.619d nhung c6 ching tir chi thuc t& duge ddi trir
56.277.063d, con lai 78.458.556d; Thanh toan chénh I¢ch stta chita 05 cong
trinh 26.888.000d; Tong cong cac khoan tién 13 369.668.935d.

Hanh vi vi pham ciia Pd Minh T d6i véi kinh phi kinh doanh dwge:

Viéc kinh doanh dugcva mua thuéc BHYT tai Phong kham dugc Phan
Phuong P giao cho Pd Minh T thuc hién; Phong kham sir dung quy chung tra
tién. Viéc kinh doanh duge c6 2 giai doan.

Giai doan 2006 — 2010: Chi mua thuéc BHYT va kinh doanh dugc thé
hién trén s6 quy tong 4.150.255.1584; Trong d6 tién thuéc BHYT
2.013.723.658d con lai tién thude kinh doanh dugc 2.136.531.590d; Doanh thu
cua quéy duoc 2.553.099.021d, ddi trir tra tién mua thude, con lai thu duge tir
kinh doanh duoc 416.567.4314.

Pbi voi tién thubc BHYT mic du T khong tach ngudn nhung day la
ngué)n tién do 3 don vi (Phong Y té, Trung tam Y té, Bénh vién da khoa) cép
nén hang nim déu dugc quyét toan; Néu Phong kham chi khong dung 1a bi xuat
toan.

Theo s6 quy ciia Phong kham thé hién: Tong sb tién chi mua thuéc BHYT
va thudc kinh doanh ghi trong s6 quy la: 4.150.255.158d; Tong sd tién thude
BHYT dugc T nhap quy 1a 2.013.723.658d; Nhu vdy, tién chi mua thudc kinh
doanh 13 2.136.531.590d. Doanh thu tir kinh doanh dugc ghi trén so quy la
2.553.099.021d, trong d6 so tién 13i 416.567.431d.

Giai doan tir ndm 2011 dén nam 2015: BHYT duoc cép thude truc tiép
bang thubc nén quiy duoc chi con thu chi tir tién kinh doanh dugc (T con luu
giit chimg tir ); S6 liéu cu thé nhu sau:

Nim 2011, Chi tra tién mua thudc 485.353.221d; Tién thudc thuc nhap
260.539.864d; Chénh 1éch giira tién chi tra voi thude thuc nhap 224.813.357d;
Doanh thu tién ban thudc 349.981.984d, trong d6 13i 48.360.610d.

Nim 2012, Chi trd tién thuoc 273.632.850d; Tién thudc thuc nhép
216.936.416d; Chénh léch gitta ti€n chi tra voi tién thudc thuc nhép
56.696.434d. Doanh thu tién ban thudc 254.336.484d, trong d6 13i 37.400.068d.



Nim 2013, Chi tra tién thuoc 326.128.200d; Tién thudc thuc nhép
44.574.5984; Chén,h 1&ch gitra tién chi trd véi tién thudc thuc nhap281.553.602d;
Doanh thu ban thuoc 1a 55.575.8004d, trong d6 1ai 11.001.2024.

Nam 2014, Viéc kinh doanh duoc chuyén cho Coéng doan cua Phong
kham quan 1y tir thang 8/2013 nhung T van lap chimg tir xuat quy chi tra tién
thude 92.000.000d.

Nim 2015, T 1ap chimg tir xudt quy chi tra tién thudc 412.519.466d.

Tén thudc nim 2010 chuyén sang 41.081.520d; Tong sb tién chi mua
thude 1.589.633.737d; Thudc thuc nhap 522.050.868d; Chénh léch giita tién chi
mua thudc va tién thudc thuc nhap 1.067.582.860d; Tong doanh thu tién thude
659.734.8704d, 1ai 96.761.880d.

S6 tién 1.067.582.860d chi tra tién thudc vuot duge ddi trir cac khoan hop
Iy gdm: Thudc hét han str dung, hu bé do van chuyén, thude cip cho ngudi nghéo
55.071.322d, tién thudc BHYT bi xuat toan 62.005.335d, tra tién 1ai 36.556.000d
vay cua Dang Thi B2 va Lam Hong V3 dé kinh doanh thudc, chi tra 83.318.169d
tién thudc mua cua Hiéu thubc Trung tam T1 (Chi nhanh Cong ty Dugc M1) do
Bénh vién T1 du tru khéng da co sb thubc BHYT cia nim 2011; Con lai
830.632.034d T cho rang do 1a s tién chi tra tién thudc Phong kham ng tir nim
2010 tro vé trude.

Hanh vi vi pham cua Phan Phuwong D.

Dé ¢o tién chi tlep khach (khong ding quy ché chi tiéu nodi bo) T da ban
bac v6i D thanh toan khong tién dau chay may phét dién tir ndm 2009 - 2015 1a
134.735.619d. Ngoai ra, nam 2012 Phong khédm sura chita — x4y md&i 13 cong
trinh, P giao cho T toan quyén thuc hién. T mua vat liéu va thué tho hd sta
chita — xdy mdi, sau d6 xin hoa don, 1ap cac hop dong khdng thanh toan 5 cong
trinh. B biét viéc 1am cta T nhung van dong y ky cac thu tuc dé nghi thanh toan
cac hop dong dé T thanh toan 5 cong trinh ctia Phong kham. Két qua giam dinh
05 cong trinh T thanh toadn chénh léch vuot so véi kiém dinh thyc té
26.888.000d.Tong sb tién thanh toan khéng tién dau chay may phat dién va tién
chénh léchsua chita 5 cong trinh ndm 2012 1la 161.623.619d nhung T dachi
56.277.063d@ c6 chung tr hop phap dugc chip nhan ddi trir, con lai
105.346.556d, D phai chju trach nhiém cung v6i T. Qua trinh diéu tra P d3 nhin
nhdn hanh vi sai pham phap luat cia minh va da tic dong gia dinh nop
70.000.000d khic phuc hau qua; Cac ngudn khac T pham toi D khong biét va
khong tham gia nén khong phai chiu trach nhi¢ém hinh sy cung véi T.

Hanh Vl vi pham qui dinh vé ké toan ciia Phan Phwong P va P6 Minh
T d6i v6i ngudn thu vién phi.

Nguén thu vién phi bao gébm: Thu vién phi tir nguoi bénh truc tiép chi tra
va nguén BHYT thanh toan lai d6i voi nguoi bénh co thé BHYT. Sé tién thu
dugc dung mua bong bang, con, gac, thudc, hoa chat, mau, dich truyén, vat tu
tiéu hao(goi tat 1a vat tu y t&). S6 tién con lai duoc trich 35% ndp ngan sach lam
quy luong ting thém theo quy dinh, 65% con lai Phong kham chi hd tro hoat
dong cua don vi theo quy ché chi tiéu ndi bo.
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Tu nam 2006, D da td chuc hop Ban lanh dao Phong kham va chi dao can
bo Phong kham thu vién phi bang bién lai tai chinh (lai Tai chinh) va bién lai tur
mua (lai Cho). DPdi véi so tien thu vién phi bﬁng lai chg, D chi dao ké toan T
khong bao cao sb liéu ké toan, khong quyét toan lai khoan thu nay dé khong
phai ndp 35% vao ngan sach, nham ting thém thu nhap cho Phong kham, cu thé:

Nim 2006, Tong sb tién thu vién phi 192.440.0004d (thu bang lai tai chinh
va lai chg); Trong do, chi mua vat tu y té 26.561.000d, con lai 165.879.000d.
Phong kham phai trich ndp 58.057.650d nhung chi trich ndop c6 11.146.380d,
khong trich nop 46.911.270d.

Nim 2007, Tong sb tién thu vién phi 214.466.5004d (thu bang lai tai chinh
va lai chg); Trong do, chi mua vat tu y té 27.397.000d, con lai 197.069.500d.
Phong kham phai trich ndop 65.474.325d nhung chi trich nop 9.539.985d, khong
trichnop 55.934.340d.

Nim 2008, Tong sb tién thu vién phi 198.254.9984 (thu bang lai tai chinh
va lai chg); Trong do, chi mua vat tu y té 34.842.000d, con lai 163.412.9984.
Phong khdm phai trich ndop 57.194.549d nhung chi trich nop13.333.425d, khong
trich ndp 43.861.124d

Nim 2009, Tong sb tién thu vién phi 182.549.440d (thu bang lai tai chinh
va lai cho); Trong d6, chi mua vat tu y t& 62.807.876d, con lai 119.741.564d.
Phong kham phai trich ndop 41.909.547d nhung Phong kham khong trich ndp.

Nim 2010, Tong sb tién thu vién phi 185.163.500d (thu béng lai tai chinh
va lai cho); Trong d6, chi mua vat tu y t& 37.642.815d, con lai 147.520.685d.
Phong kham phai trich nop 51.632.240d nhung Phong kham khong trich ndp.

Nim 2011, Tong sb tién thu vién phi 355.925.7954d (thu bang lai tai chinh
va lai cho); Trong do, chi mua vat tu y té 1a 132.985.294d, con lai 222.940.501d
Phong kham phai trich nop 78.029.175d nhung Phong kham khong trich ndp.

Nim 2012: Tong s6 tién thu vién phi 13 346.760.482d; Trong d0, chi mua
vat tu y t& 127.719.169d, con lai 219.041.313d. Phong kham phai trich nop
76.664.460d, nhung Phong kham chi trich ndop 37.245.000d, khong trich ndp
39.419.460d.

Nhu vay, tir naim 2006-2012 D va T da to chirc thu vién phi bang lai cho
dé tranh ndp 35% vao ngan sach, giy thiét hai cho ngan sach Nha
nudc357.697.156d. T nam 2013 tré di, Phong kham thu vién phi va nop 100%
vé Trung tam Y té.

Tém lgi: Tt nam 2006—2015, 6 Minh T c¢6 hanh vi nhan tién thanh toan
kinh phi hoat dong vé khong nhap quy 172.757.551d, khong nhap quy tién
BHYT 40.953.828d, khong nhap quy lwong y t& khom 50.611.000d,1ap cac
ching tur thanh toan khéng tién dau 78.458.556d nhung khong co ching tir chi
hop ly, thanh toan tién stra chitachénh 1éch ting 26.888.000d, chi tra tlen thudc
nhiéu hon sé tién thudc thuc nhap 830.632.033d; Tong cac khoan tién T phai
chiu trach nhi¢m Ia 1.200.300.968d. Trong 1.200.300.968d nay, Phan Phuong D
gitip strc cho P Minh T thanh toan khéng tién dau chay may phat dién va xay
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dung 05 cong trinh cua nim 2012 ddi trir cac khoan chi hop phap con lai
105.346.556d.

Ttr naim 2006 — 2012, Phan Phwong D va D6 Minh T ban bac thu vién phi
bang lai chg khong trich ndp 35% theo quy dinh gy thiét hai cho Ngan sach
Nha nudc 357.697.1564d.

Tai ban dan hinh sw so tham 09/2020/HS-ST ngay 23 thang 3 nam 2020
Toa én nhan dan tinh Ca Mau da quyét dinh:

- Ap dung diém a khoan 4, khoan 5 Diéu 353; Diém d khoan 2 Piéu 221;
Diém a khoan 1 Diéu 55 — B9 luat hinh su 2015 sira d6i, bd sung nam 2017.

Tuyén bo: Bi cao DS Minh T pham Toi tham 6 tai san va pham Toi vi
pham quy dinh vé ké toan gay hau qua nghiém trong.

Xt phat: Bi cdo DS Minh T 20 (hai muoi) ndm ti vé Toi tham 6 tai san va
03 (ba) nim ti vé Toi vi pham quy dinh vé ké toan gy hau qua nghiém trong;
Hinh phat chung cho ca hai t0i 1a 23 (hai muoi ba) nam tu; Thoi han tu dugc
tinh tr ngay 06/01/2019.

Hinh phat b6 sung: Cam P& Minh T dam nhiém chirc vu lién quan dén
ké toan 13 03 nam ké tir ngdy chap hanh xong hinh phat tu.

- Ap dung diém d khoan 2, khoan 5 Piéu 353; Diém d khoan 2 Diéu 221;
Piém b, s, v, x khoan 1 va khoan 2 Diéu 51; Diém a khoan 1 Diéu 55; khoan 1
Diéu 54; Diéu 17 — B6 luat hinh sy 2015 stra d6i, bd sung nam 2017.

Tuyén bo: Bi cdo Phan Phuong P pham T6i tham 6 tai san va pham Tbi
vi pham quy dinh vé ké toan gay hau qua nghiém trong.

Xur phat: Bi cao Phan Phuong P 03 (ba) nam06 (sau) thang tu vé Toi
tham 6 tai san va 02 (hai) nimti vé Toi vi pham quy dinh vé ké toan gay hau
qua nghiém trong; Hinh phat chung cho ca hai tdi 1a 05(ndm) nam 06 (sau)
thang tu; Thoi han tu dugc tinh tir ngay 06/01/2019.

, Hinh phat b6 sung: Cém Phan Phuong D dam nhiém chirc vu lién quan
dén tai chinh 1a 02 (hai) nam ké tir ngay chap hanh xong hinh phat tu.
Ngoai ra, ban é}n so thAm con quyét dinh vé trach nhiém dan su, xir 1y vat
chung, an phi va quyén khang cao theo quy dinh phép luat.
Sau khi xét xr so tham:

- Ngay 26/3/2020 nguoi co quyén loi, nghia vy lién quan ba Nguyen Thi
Q khang cdo, yéu cau xem xét lai toan bd phan nha dit ma Toa an cép so tham
d4 ké bién dé dam bao thi hanh an phan nghia vu dan su dbi vé6i bi cao D6 Minh
T.

- Ngay 27/3/2020 bi cao B Minh T khang céo kéu oan, bi cdo T cho rang
minh khong pham t6i “Tham 6 tai san” va “Vi pham quy dinh vé ké toan gay
hau qua nghiém trong”.

- Ngay 03/4/2020 bi cdo Phan Phuong P ¢6 don khang cdo kéu oan ddi
vo1 t01 “Tham 6 tai san”. Bi1 cao cho ré“mg khong c6 hanh vi vi vu loi c& nhan,
khong chiém doat tién cia Nha nudce, khong co giup stc cho bi cdo T thyc hién
hanh vi pham t6i. Bi cdo ddéng ¥ véi t6i “Vi pham quy dinh vé ké toan gdy hau
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qua nghiém trong”. Bi c4o yéu ciu xem xét giam nhe trach nhiém hinh s cho bi
c40 va 4p dung mirc an bang thoi gian tam giam dé bi cao sém dugc vé nha tiép
tuc cong tac kham chita bénh cho nhan dan.

Tai phién toa phuc tham, cac bi cao S Minh T, Phan Phuong P va ngudi
c6 quyén loi nghia vu lién quan ba Nguyén Thi Q van giit nguyén yéu cau khang
cdo.

Dai di¢n Vién kiém sat nhan dan cdp cao tai Thanh phé Hé Chi Minh phat
biéu quan diém vé viéc gidi quyet vu dn:

- V& t6 tung: Nguoi tién hanh t6 tung va nhirg ngudi tham gia t6 tung
thuc hién dang theo quy dinh cua B¢ luat t6 tung hinh su.

- V& noi dung: Vi dai dién Vién kiém sét phan tich toan bd cac ching ct
c6 trong hd so vu 4n ciing nhu xét cac yéu cau khang cdo, kiém sat vién khing
dinh hanh vi pham t6i cta cac bi cdo theo nhan dinh cta ban 4n so tham 13 c6
cin cr. Khang céo ctia cac bi cdo Pd Minh T, Phan Phuong D va ba Nguyén Thi
Q 1a khong ¢o co s¢ chdp nhan. Dé nghi Hoi ddng xét xir khong chap nhan tit ca
cac khang cdo, giit nguyén ban an so tham.

Ngueoi bao chita cho bi cdo D6 Minh T trinh bay:

- V& t6 tung, tai cip so tham nguoi bao chira cho bi cao T da dé nghi doi
kiém sat vién, Hoi dong xét xtr so thAm dd chip nhan d6i kiém sat vién nhung
dén phién toa lai khong chap nhan. Hd so cta giam dinh vién tai chinh khong c6
trong vu 4n, cap so tham st dung két luan lam cin cr giai quyét vu an 1a chua
dam bdo. Trong qua trinh gidm dinh, cac co quan khong thong bao cho céc bi
cdo.

- V& ndi dung, cac bi cdo déu kéu oan vé sb tién 97 triéu déng, bot vi
khong c6 van ban nao quy dinh phai thu 35% dbi véi s6 tién bao hiém y té. Viéc
nay dugc dai dién Trung tam y té thira nhan. D6i v6i khoan tién 260 triéu dong
bién lai chg, cac co quan t6 tung khong hé biét trang thiét bi cua phong kham la
ngudn x@ hoi hoa, giam dinh vién thua nhan khong c6 van dé nay. Tuy nhién,
Toa 4n cap so tham chwa lam 13 cac van dé nay, dé nghi Hoi ddng xét xir huy an
dé lam rd.

V& t61 “Tham 6 tai san”, ho so vu an c6 97 hoa don tién tiép khach, nhung
sO tién nay chua dugc can trir. Viée tiép khach 1a ¢ thuc duge cac can bo phong
kham xac nhan. Cac bi cao c6 vi pham chir khong hé chiém doat nén khong thé
budc to1 tham 6 cho cac bi cao. Pbi vOi luong y té khom, bj cdo T chua dugc d6i
chat véi cac nhan vién y té khom vé vi¢c nhén luong. Pbi véi tién kinh doanh
dugc, bi cao T lién tuc kéu oan, trong sd tién nay tinh lai 15%, nhung Vién k1ern
sat lai tinh 19,4% khong dua trén can ctr nao. Ong T2 thtra nhan ky nhan tién
hon 1,7 ty. Chi 10% sb tién, sb tién con lai khong biét & dau. Van dé nay can
duoc diéu tra lam 15. Giai doan 2011-2015, céc cong ty Duoc déu xac dinh truc
tiép dén nhan tién, 6ng T khoéng nhan dong nao, cic co quan lai budc éng T
chiém doat 12 vo 1y. Giam dinh cac cong trinh sira chita, giam dinh vién thira
nhén ap khong dung gia, giam dinh khong chinh xac. Tu nhimg phan tich trén,
dé nghi Hoi dong xeét xu xem xet huy ban an so tham, giao hd so vu 4n cho co
quan tién hanh t6 tung cip so tham giai quyét lai vu an.
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Bi cao T trinh bay y kién tranh ludn: SO tién 18 triéu déng chua duoc xem
xét. P& nghi xem xét tinh lai tién 13i. C6 nhiéu khoan tién chua dbi trir cho bi
c4o, dé nghi Hoi dong xét xtr xem xét cho bi cao. S6 quy cua 6ng Thuén chi theo
ddi viéc nhan, 1y d6 1am cin cir xem xét quyét toan ké toan 1a khong dung. Pé
nghi Hoi dong xét xir 1am rd phan no cia phong kham tir naim 1999 dén 2010.

Bi cdo D trinh bay y kién tranh ludn: Tién chi cho co quan déu c6 hoa
don. Bi cao chua duoc giam trir s tién 21 triéu dong. S6 tién xing dau duoc chi
vao hoat dong co quan. Bi cao khong c6 hanh vi gitp stc tham 6. Dbi véi 5
cong trinh bi cdo hoan toan khong biét. Dé nghi Hoi dong xét xir xem xét cho bi
cdo.

V& t6i “Vi pham quy dinh vé ké toan giy hau qua nghiém trong”, viéc
nop 35% tién bao hiém y té bat dau tir nam 2017, lai quy budc bi céo tir nhiing
nam trude 13 vo 1y. Trang thiét bi y té khong phai 13 cia ngan sach Nha nudc ma
1 ngudn x3 hoi hoa.

Nguoi bao chita cho bi cdo P trinh bay y kién tranh ludn: Chua c6 cin
ctr cho ring bi cdo D gitp strc cho T tham 6 tai san. Giam dinh vién giam dinh
chua chinh xac, vi khong xac dinh ngudn thiét bi xd hoi hoa. D& nghi Hoi dong
xét XU stra an so thdm, bo sd tién 97 triéu ddng quy két cho bi céo.

Can ctr vao cac chung cu va tai liéu da duoc tham tra tai phién toa, can ci
vao két qua tranh luan tai phién toa, trén co s& xem xét ddy du, toan dién chimg
ctr, ¥ kién cta Kiém sat vién, cac bi cdo va nhitng ngudi tham gia t6 tung khac,

NHAN DINH CUA TOA AN:

[1] Pon khang cdo cua cac bi cao D6 Minh T, Phan Phuong D, don khang
c40 clia ngudi cd quyén loi nghia vu lién quan ba Nguyén Thi Q lam trong han
luat dinh nén duoc Hoi dong xét xtr xem x¢&t theo trinh tu phuc tham.

[2] Phong kham da khoa khu vuc S la don vi sy nghiép c¢6 thu. Nam 2006
— 2008 kinh phi str dung do Phong Y té cap va duyét thanh toan, tir nam 2009
tr¢ di do Trung tam Y te cap va duy¢t thanh toan. Kinh phi gém: Luong, kinh
phi hoat dong, tién y té khom, tlen tryc va cac khoan chi hd tro khac bao gdm
cac chuong trinh muyc tiéu y té qudc gia. Ngoai ra, Phong kham con co khoan
thu duoc trich phan tram dé sir dung cho hoat dong Phong kham nhu: Thu vién
phi, thu dich vu y té, thu tir quay kinh doanh dugc va thu tir ngudn thanh toan
bao hiém y té voi Bénh vién da khoa.

Tir ngay 01/01/2006 - 31/12/2015, P& Minh T 1a Ké toan cua Phong
kham nhung khong thuc hién dung chirc trach nhiém vu ké toan theo Luat ké
toan quy dinh. Mac du, Phong kham ¢6 Thu quy nhung khi tam ng tién ciing
nhusd tién duoc thanh toan duge T nhan vé khong nhép quy (giao tién matcho
Thu quy) theo quy dinh ma vira 1am ké toan, vira giit tlen mit (thu chi tién mat)
cua Phong kham. T khong thyc hién viéc cap nhat sd licu thu — chi theo ding
quy dinh cua nhiém vu ké toan; Khoéng phén dinh r6 tung nguon thu, ngudn chi
kinh phi ctia don vi, tw quan 1y tién mat roi 1én thu — chi dong thoi va yéu cau
Thii quy ky dé hop thirc cac khoan thu — chi ciia Phong kham; Khong bao cao
cong khai, minh bach tai chinh véi don vi theo ding quy dinh; Khong c6 sb theo
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ddi chi tiét cong no cua Phong kham theo quy dinh hién hanh. Lap ching tir
khéng dé thanh toan; Luu giit chung tir ké toan khong tot dé that lac.

Véi hanh vi nhu trén, Toa 4n cap so tham da xét xtr cac bi cdo DS Minh T,
Phan Phuong B pham t6i “Tham 6 tai san” va “Vi pham quy dinh vé ké toan gay
hau qua nghiém trong”.

[3] Xét khang cdo ctia bi cao DS Minh T, Phan Phuong D:

[3.1] Hanh vi vi pham cua bi cdo T va bi cdo b ddi véi kinh phi hoat
dong, luong y té khom, tién Bao hiém y té:

Nim 2006, Phong Y té cdp tam tng kinh phi hoat dong 52.000.000d, T
nhan vé nhung chi nhap quy 49.000.000d con lai 3.000.000d khong nhap quy. T
l1ap chung tir thanh toan dugc 95.331.608d, ddi trir tam ung 52.000.000d, T nhan
tién mat 43.331.608d; Nhu vay, tién tam ung kinh phi va tién dugc thanh toan bi
cao khong nhap quy 46.331.608d nhung T c6 chi 3.000.000d4 diét lang quang,
chi mua van phong pham 3.121.608d, con lai 40.210.000d 1a s tién truc cua cac
can bo y té Phong kham duoc thanh toan theo dinh mirc 04 ngudi/thang.

T cho rang, sau khi nhan 40.210.000d T c6 chi 12.359.000d cho tit ca cac
can bo truc dé du sd tién nhu thanh toan theo dinh mirc 40.210.0004, vi trude dd
T da chi 27.851.000d tir ngudn tién quy chung ctia Phong kham nhung danh
sach can bd nhan 12.359.000d da bi thit lac nén khong c6 chung ching minh,
nén khong c6 can cu chép nhan (BL: 2338, 2340, 2481, 2542, 2552, 27086,
27087, 31069, 30819 — 30822). Do d6, T phai chiu trach nhiém déi véi
40.210.0004d.

Nim 2007— 2008, T nhan tién thanh toan ciia Phong kham nhung khong
nhap quy 102.677.427d (51.410.370d + 51.267.057d) va khong nhip quy tién
luong y té khom 1.800.000d (BL: 10482, 27043, 27092 — 27096, 3008,3129,
31069, 3178, 3179, 30841 — 30852, 3409).

Ngoai ra, trong nim 2007 — 2008 T khong nhap quy tién BHYT
83.367.9164 (23.000.000d + 60.367.916d) nhung nam 2006 T nhap quy thira
50.000.000d nén ddi trir, s6 tién BHYT khong nhdp quy con lai 14 33.367.9164.

Nhu véy, tong ba khoan tién T khong nhap quy 1a 137.845.343d, T khong
dua ra duoc chung tir chimg minh da chi hét nén phai chiu trach nhiém véi sb
tién nay.

Nim 2009, T khong nhdp quy sd tién kinh phi hoat dong dugc thanh toan
14.560.011d; T va b thanh toan khong 14.808.876d tién dau chay may phat dién.

T khong dua ra duoc ching tu chimg minh 1a dé chi hét hai khoan tién
trén nén T phai chiu trach nhiém sd tién 14.560.011d;

Ngoai ra, T con nhan tlen truy lanh lu’ong y té khom 40.950.000d nhung
khong nhap quy. T cho rang sb tién nay T da cap hét cho nguoi dugc thu hu’O’ng
nhung ching tor da bi that lac chtr khong phai viéc truy linh ctia can bd y té
khom duoc Nguyén Minh T2 chi 28.350.000d vao ngay 31/12/2010 tu nguén
quy Phong kham.

Qua dbi chiéu s quy co chit ky cia bi cdo c6 sb tién Thuén chi
28.350.000d. Piéu tra, xac minh dir liéu may tinh ciia Phong kham va nhimg can
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b6 y té khom ho khai c6 nhdn tién truy linh nhung nhan tir thi quy Nguyén
Minh T2 chi vao nam 2010 khong ¢6 nhéan cta T. Nhitng ching tir ma Thuan chi
thé hién chi truy linh luong y té khém nam 2009; T cho rang c6 ghi s6 tay
nhung T khong dua ra dugc ching tir s6 tay c6 ky nhan cta ngudi thu hudng.
Do d6, 10 trinh bay cua T khong c6 cian cit chip nhan (BL 27044 — 27045,
51924 — 51936). Song, trong thoi gian nay T c6 chi tra 15.126.878d tién mua
hoa chét cia Cong ty Tin Nghia nén dugc ddi trir con lai 25.823.122d bi cao T
phai chiu trach nhiém.

Ngoai ra sd tién BHYT cép 728. 235.444d, T nhan vé nhap quy
728.134.000d con lai 101.444d khong cung cip duoc ching tir chi hodc nhap
quy nén T phai chju trach nhiém s tién nay.

Nim 2010, T khong nhap quy luong y té khoém 1.205.000d; Khong nhap
quy tién BHYT 7.484.468d; Khong nhap quy 9.800.000d tién tam tng stra chira;
Khéng nhap quy 29.579.909d tién kinh phi hoat déng dugc thanh toan; Tong
bdn khoan 1a 48.069.377d nhung T c6 chi 2.268.000d mua loai vat ré tién mau
hoéng, Nguyén Minh T2 muon 14.000.000d con 31.801.377d khong nhap quy va
khong c6 chung tir chi hop phap nén T phai chiu trach nhiém.

Ngoai ra, T va D lap chimg tir thanh toan khéng 4.040.288d tién dau
chay may phat dién nhung khong chirmg minh 1a da chi hop phap hét nén hai bi
cdo phai chiu trach nhiém (BL: 27044, 27101 — 27107, 27333 — 27336, 30868 —
30872, 31070, 51343).

Nim 2011, T va D 1ap chung tir thanh toan khong tién dau chay may
phat dién 21.161.522d nhung céac bi cdo khong dua ra dugc chung tir chi hop
phap hét s tién trén nén cac bi cao phai chiu trach nhiém (BL: 27116 — 27130,
27422A — 27426, 31070, 27044).

Nim 2012, T khong nhip quy tién sta chira 153.284d; khong nhap quy
lwong y té khom 565.000d; Tong hai khoan 14 718.284d.

Ngoaira, T va D lap chiing tir thanh toan khong 57.119.240d tién dau; SO
tién thanh toan khdng nay T co chi lién hoan cho ba Van 3.750.000d, chi tra
9.600.000d tién mua qua tét (kho muc), chi tra 15.000.000d tién mua may phat
dién D22, chi tra hoa don tiép khach cia Pham Van D4 5.245.0004, cua La Bich
L2 785.000d, ciia Duong Diém T3 1.540.000d, ciia H5 Minh K2 1.596.000d, tong
cac khoan chi tra 1a 37.516.000d.

Ddi véi tién tra 1am moi hé¢ T 6ng nudc sinh hoat 15.947.500d, T khai chi
tra tir ngudn tién khong nhap quy. Song, nim 2011 va nim 2012 bi cao T khong
nhap quy chi co 718.284d; Do do6 xac dinh bi cao su dung tién thanh toan khéng
tién dau chi tra tién 1am méi hé T dng nudc.

Nhu véy, s6 tién thanh todn khéng tién dau 57.119.240d nhung T da chi c6
ching tir hop phap duge chap nhan 1a 51.463.500d; con lai 3.655.740d khong co
chung tir thanh toan hop phapnén hai bi cao phai chiu trach nhiém (BL: 17821,
17284, 27550, 30526, 30553, 30586, 30623, 30906, 27044).

Ngoai ra, T 1ap chimg tir thanh todn tién stra chita, 1am méi 05 cong trinh
vuot sd tién theo kiém dinh thue té 14 26.888.000d. T cho réng, bi c4do khong cod
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ké khéng tién cia 05 cong trinh, 1y do gia cao hon gia kiém dinh 14 do bi cio mua
1& vat tu va gia thué nhan cong cao nén gia thanh cong trinh cao (BL: S1613).
Bi cao T cho rﬁng, khong chiém doat sO tién vuot so véi kiém dinh ma thuc su
cong trinh thi cong chi phi ding nhu chig tir bi cdo thanh toan; Song, ching tur
bi cao thanh toan la chimg tir khong hop 1€, khong ding quy dinh tai chinh va
cting khong c6 ching cir nao khac dé chimg minh bi cao da chi heét so tién vugt so
voi kiém dinh. Dong thoi tai co quan di€u tra bi cao T thira nhén bi cao co6 chi xai
c4 nhin 16.905.784d tién thanh toan cong trinh (BL: 30911 — 30912). Do do, bi

cdo T phai chiu trach nhiém vé viéc sd tién chi vuot so voi kiém dinh (BL: 50831
—50921).

Nim 2013, T khong nhap quy tién kinh phi hoat dong 4.951.798d; khong
nhap quy tién luong y té khom 4.941.000d; Tong s tién hai khoan khong nhap
quy 12 9.892.798d T phai chiu trach nhiém.

Ngoai ra, T va D c6 1ap chung tir thanh toan khdng 25.545.070d tién dau
nhung khong c6 chimg tir chi hop phéap so tién trén nén cac bi cdo cung phai
chiu trdch nhiém (BL: 30930 — 30932, 27044).

Nim 2014, T va D 1ap chung tir thanh todn khong 8.301.9204 tién dau
nhung khong c6 ching tir chi hop phap hét sb tién nday nén céac bi cao cung phai
chiu trach nhi€ém (BL: 27690, 27260, 27261, 27627, 19746, 19775, 19840).

Nim 2015, T khong nhap quy tién kinh phi hoat dong 2.220.000d; Khong
nhap quy luong y té khom 1.150.000d. T va D lap chimg tir thanh toan khéng
945.140dtién daunhung cac bi cao khong cung cap duoc chimg tir da chi hop
phap nén T phai chiu trach nhiém sb tién 3.370.000d, T va D phai chiu trach
nhiém sé tién 945.140d (BL: 27739 — 27740, 27231, 31071, 27044).

Nhu vay, tir 01/01/2006 dén 31/12/2015 bi cao T da khong nhip quy sb
tién 264.322.379d (kinh phi hoat dong 172.757.551d + tién BHYT 40.953.8284
+ luong y t& khom 50.611.000d), tién thanh toan khdng tién dau va tién sira
chita 05 cong trinh 105.346.556d (tién dau 78.458.556d + cong trinh
26.888.000d). Tong cong 13 369.668.935d.

[3.2] Hanh vi vi pham ctia bi cao T ddi véi s6 tién kinh doanh dugc:

Viéc kinh doanh duoc, mua thuéc BHYT T sir dung quy chung dé chi tra
tién thudc (Tién thudc BHYT, thubc kinh doanh) ma khong phan dinh ting
ngudn quy. Ching tir nhap thudc, mua thude, chi tra tién thudc lién quan dén
kinh doanh dugc tir ndm 2006 — 2010 T khai da bj that lac khong con luu giir. Vi
vay, viéc tinh thu — chi tién thudc BHYT va kinh doanh duoc ¢ giai doan nay
duoc dua vao s6 quy tién mit cua don vi; S6 quy nay c6 Thi quy, Ké toan va
Trudng Phong kham d3 ky ddi chiéu xac nhan (4520, 4651, 4611, 4588, 33161).
Mac du T khong tach ngudn tién thuéc BHYT nhung day la ngudn tién do 03
don vi (Phong Y té, Trung tam Y té, Bénh vién da khoa) cap nén hang ndm deu
dugc quyét toan; Néu Phong kham chi khong dung la bi Xut toan. B01 voi t1en
chi tra cho viéc mua thuéc BHYT va thudc kinh doanh thé hién trén s6 quy tong
4.150.255.158d; Trong d6, thuoc BHYT 2.013.723.658d con lai thuoc kinh
doanh 2.136.531.590d; Doanh thu cta quiy dugc 2.553.099.021d, dbi trir tra
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tién thudc kinh doanh con lai thu dwoc tir kinh doanh dugc 416.567.431d (BL:
33138. 51990 — 51997).

Ttr ndm 2011 dén nam 2015, BHYT duogc cép truc tiép bang thude cho
Phong kham nén quiy dugc chi con thu — chi tir tién kinh doanh duoc; Giai doan
nay, T con luu gitr chimg tir. S6 liéu cu thé nhu sau:

Tai bién ban kiém ké quiy duoc ngay 31/12/2010 thé hién: Thudc ton lai
ctia nam 2010 chuyén sang nam 2011 la 41.081.520d (gia gbc) (BL: 5 1055).

Tu nam 2011 — 2013, s6 tién chi tra tién thudc vuot so véi sb tién thudc
nhip vao quiy dugc la 563.063.393d (224.813.357d + 56.696.434d +
281.553.602d). Tu thang 8/2013, quay dugc giao cho Cong Poan quan 1y nhung
T van lap ching tur xuat quy Phong kham chi tra 92.000.000d tlen thudc. Nam
2015, T tiép tuc 1ap chung tir xut quy chi tra 412.519.466d tién thudc (BL:
51089, 33139, 51346, 51347 — 51352). Nhu vay, tir ndm 2011 — 2015 s tién
thude T chi tra so v6i s6 tién thude thuc nhap chénh 1éch vuot 1.067.582.859d
(BL: 51347).

Céc khoan tién dugc ddi trir gdm:

- Thudc hét han sir dung, hu bé do van chuyén, cip cho ngudi nghéo co
cin ¢t s6 tién 55.071.322d nén duge ddi trir (BL: 33263).

- Phong kham kinh doanh qudy dugc nhung thiéu von nén vay cua Pang
Thi B2 va Lam Hong V3 100.000.000d va 14i phai tra 1a 36.556.000d

- Béi véi tlén thuéc BHYT bi xuét toan bi cdo yéu cau duoc giam tror
160.184.4554, thay rang Cac phiéu chi trén s6 quy the hién c6 02 chimng tur Xuat
toan tién thuoc BHYT s tién 56.002.560d da duoc xuit quy chi va nam trong sO
téng chi tién thuoc nén khong chip nhan giam trur (Phiéu chi s6 68 ngay
10/11/2006, s6 tién 16. 760.000d; Phiéu chi sb 122 ngay 30/9/2010, sO tién
39.242.560d); Chimg tir xuit toan ngay 30/9/2014 sd tién 28.383.879d tring véi
ching tir xuat toan ngdy 10/12/2014; Chimg tir xuit toan ngay 08/12/2014 sb
tién 13.792.681d khong c6 bién ban xuit toan ctia Bao hiém xi hoi ma chi co
danh sach bénh nhan kham nhiéu lan trong thang do Bao hiém x4 hoi dé nghi
Phong kham giai trinh nén khéng chip nhan giam trir. Do d6, c6 co s¢ chap
nhan dbi trr cho bi cdo chi c6 62.005.335d (BL: 33131, 33207, 33210,33212,
33221, 33218).

- Nam 2011, Bénh vién da khoa la don vi truc tiép cap thude cho Phong
khdm nhung do du.’ tru khong du co s6 thube nén Phong kham ty mua thudc
BHYT theo ap gia dau thau. Nam 2011, T ¢6 mua thuc ¢ Hiéu thudc Trung tim
T1 (Chi nhanh Céng ty Dugc M1) 83 318.169d (BHYT: 81.269.578d, thubc
kinh doanh 2.048.591d). Do do6, ¢6 can ctr giam trur cho bi cdo 83.318.169d (BL:
52004).

Nhu vay, tir ndim 2011 — 2015 T 1ap ching tir thanh toan chi tra tién
thudc chénh léch thira 1.067.582.8594, trong d6 ching tir hop phap duoc dbi trir
1a 236.950.826d,con lai 830.632.033d T phai chiu trach nhi¢m.

Tt nhitng can cr va nhan dinh trén, da ching minh bi cdo T chiém doat
téng s tién 1.200.300.968d (Tién thudc vuot 830.632.033d + Tién khong nhap
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quy 264.322.379d + Tién thanh toan khong 105.346.556d). Bi cdo T cho rang di
chi tra tién thudc, chi tra cho cac khoan chi khac cua Phong kham hét khong con
nhung khong cung cip duoc ching tir hop phap. Hanh vi cua bi cao theo phap
luat hinh sy thi duoc xac dinh la hanh vi chiém doat. Bicao T la ké toan, 13
ngudi ¢ trach nhiém va 1a ngudi truc tiép quan 1y ngudn tién cua Phong kham
nhung bi cdo lai chiém doat s tién ma minh c6 trach nhiém quan 1y, theo phap
luat hinh su quy dinh 1a hanh vi ctia bi céo 1a tham 6 tai san. Bi cao T thuc hién
hanh vi pham t6i trudc ngay Bo luat hinh sy 2015 da dugc sira doi bo sung nam
2017 (viét tat BO luat hinh su 2015). Theo quy dinh tai Diéu 7 — B luat hinh su
2015 va Nghi quyét 41/2017/QH14 ngay 20/6/2017 ctia Qudc Hoi vé viéc Thi
hanh B9 luat hinh sy 2015 thi hanh vi pham t6i ctia bi cao phai duoc ap dung
Diéu luat ctia B9 luat hinh su 2015 dé xtr phat bi cao vi Diéu luat quy dinh vé toi
tham 0 tai san ctia BQ luat hinh su 2015 quy dinh c6 lgi cho ngudi pham toi so
v6i Diéu luat cia Bo luat hinh sy nim 1999 di dugc stra d6i bd sung 2009. Do
do, Toa an cép so tham xét xu bi cao T pham t61 “Tham 6 tai san” theo diém a
khoan 4 Piéu 353 B¢ luat hinh sy ndm 2015 13 ¢ cén ci.

[3.3] Bi cio D cho rang bi cao khong cé gitp stc cho T nén khong
pham t0i “Tham 6 tai san”. Tuy nhién, bi cdo thira nhan c¢6 dong y cung T lap
chtng tir nang viéc thanh toan tién xing dau dé chi phi cho viéc tiép khach tir
nam 2009 -2015. Mac du, bi cdo khong biét viéc T chiém doat tién nhung qua
trinh thyc hién viéc nang khéng, quan 1y, chi tiéu sd tién nay bi céo khong kiém
tra, quan ly ma giao toan bg cho T. Chinh hanh vi bi cao cung T nang khong tién
dau va giao toan bd cho T quan Iy sb tién thanh toan dugc nén co nhiéu diéu
kién thuan loi cho T thuc hién hanh vi chiém doat. Hanh vi ky khong cac chung
tir d& nghi thanh toan tién dau cua bi cdo di gitip bj cdo T chiém doat tién, day 1a
hanh vi gitip stic theo quy dinh ciia phap luat hinh su. Do d6, Toa an cap so
tham xét xir bi cdo pham t01 vao tdi tham 6 tai san véi vai tro gitp stc 1a co
can cu.

Ngoai ra, nam 2012 Phong kham stra chita — xay méi 13 cong trinh, D
giao cho T toan quyén thuc hién. T d4 mua vat tu va thué tho stra chita — xay
moi, sau d6 xin héa don, lap cac hop dong khdng thanh toan 05 cong trinh sb
tién dugc thanh toan khéng 13 26.888.000d.

Bi cdo D cho ring, viéc T thanh todn vuot 26.888.000 dong tién cong
trinh bi cao hoan toan khong biét nén bi cdo khong co gitp stc cho T. Hoi dong
xet xur xét thay Hb so stra chita xay dung 05 cong trinh cua Phong kham ma T
thiét 1ap dé duoc thanh toan véi Trung tam y té 1a hd so khong that, do T tr lap
va nho nguoi khac ky khéng dé hop thirc ‘'hoa viéc lam cua T. Bi cao biét 1o
nhung bi cdo chip nhén, ky cac thi tuc glay td dé T duoc thanh toan. Nhu da
phan tich trén khi ky bi cao biét r5 sb tién thanh toan trong cac hop ddng cao
hon véi gia tri thuc té xdy dung — stra chita. Chinh hanh vi bi cdo kY vao cac
Gidy to ho so va dé nghi thanh toan nén bi cao T médi dugc chap nhan thanh toan.
SO tién thanh toan vuot bi cdo T di chiém doat. Hanh vi nay cua bi céo theo
phép luat hinh sy quy dinh 1a hanh vi gitip suc.
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Tt nhitng phan tich va nhan dinh trén, c6 du can ctr két luan bi c4o Phan
Phuong P di c¢6 hanh vi gitip sitc cho 6 Minh T chiém doat tién do ning
khéng tién dau va tién stra chira 05 cong trinh véi sd tién chiém doat
105.346.556d. Do d6, Toa 4n cap so thim xét xir bi cdo pham t0i tham 0 tai san
theo diém d khoan 2 Piéu 353 B6 luat hinh sy nam 2015 1a ding nguoi, dang toi,
ding quy dinh ctua phap luat.

[3.4] Hanh vi vi pham quy dinh vé ké toan gy hau qua nghiém trong ctia
Phan Phuong P va D6 Minh T.

Ngudn thu vién phi bao gdm: Thu vién phi tir ngudi bénh truc tiép chi
tra va nguén BHYT thanh toan lai d6i voi nguoi bénh co the BHYT. Sé tién thu
dugc dung mua bong bang, con, gac, thudc, hoa chat, mau, dich truyén, vat tu
tiéu hao(goi tat 1a vat tu y t&). S6 tién con lai duoc trich 35% ndp ngan sach lam
quy luong ting thém theo quy dinh, 65% con lai Phong kham chi hé tro hoat
dong ciia don vi theo quy ché chi tiéu ndi bo.

Tir nam 2006, bi cdo B di t6 chirc hop Ban lanh dao Phong kham va chi
dao can bd Phong kham thu vién phi vira bang bién lai tai chinh (lai Tai chinh)
va bién lai tr mua (lai Chg). Déi véi s6 tién thu vién phi bang lai chg, B chi dao
ké toan T khong bao cdo sb liéu ké toan, khong quyét toan lai khoan thu nay dé
khong phai nop 35% vao ngan sach, nham tang thém thu nhap cho Phong kham.
T ndm 2006 dén nam 2012, P va T da thuc hién viée khong trich nop vao
ngan sach voi so tién 357.697.156d (BL: 33441- 33454).

Tai phién toa phuc thim, ngudi bao chita cho cac bi cdo cho ring, chua du
can ci dé két tdi bi cdo vi trong 357.697.156d co6 khoan 90 triéu tién BHYT cua
nim 2011 va 2012. Theo quy dinh khoan a muc 2 phan I Théng tu 63/2002/TT-
BTC cua B¢ Tai chinh thi khoan thu BHYT khong phai trich nop 35%. Con lai
khoan 260 tri¢u 1a thu vién phi tir cac thiét bi xa hoi hoéa. Viéc xa hoi hoa trang
thiét bi va viéc thu lai chg d duge ban bac trong tap thé 13nh dao, cép uy chi bg;
DPong thoi tién thu tir cac trang thiét bi x4 hoi héa c6 phai trich ndp 35% hay
khong thi chua ¢6 Van ban ctia co quan ¢6 thim quyén huéng dan.

Hoi dong xét xtr xét thiy: Ngudn cua vién phi gom thu truc tiép tir nguoi
bénh va nguén BHYT cép ddi vai cac bénh nhan c6 thé¢ BHYT. Viéc trich ndp
35% vién phi 1a thuc hién theo Thong tu cua B Tai chinh quy dinh vé thuc hién
du toan ngan sach Nha nudc hang nam (Thong tu 202/2010/TT-BTC va Thong
tu 177/2011/TT-BTC). Con ddi véi Thong tu 63/2002/TT-BTC thi hudéng dan
thuc hién vé phi va 1é phi ban hanh kém theo Nghi dinh 57/2002/NB-CP; Nghi
dinh 57/2002/ND-CP quy dinh chi tiét thi hanh Phap 1énh phi va 1& phi nim
2001.

Pbi vai viée thu tién vién phi tir cac trang thiét bi xa hot hoa thi khong c6
van ban phap ly nao cua co quan Nha nudc co thim quyén quy dinh trudng hop
thu vién phi c6 phan trang thiét bi xa hoi hoa thi khong phai trich nop 35% vao
ngan sach Nha nudc. Mt khac, Phong kham c6 dau tu mot sb trang thiét bi dleu
trji bénh bang nguon x@ hoi hoa nhung nhiing trang thiét bi nay hoa cung tong
thé cac trang thiét bi va tai san khac dugc dau tu tir Ngan sach Nha nudc.
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Mic du viéc Phong kham thu vién phi bang lai cho dé khong trich nop
35% duoc tap thé 1anh dao Phong kham cung T nhat. Nhung ngudi chiu trach
nhiém trudc phap luat 1a Trudng phong kham va Ké toan; Boi vi, Phan Phuong
b 1a Truong Phong kham 1a chu tai khoan c6 tham quyén quyét dinh moi hoat
dong cua Phong kham; P Minh T phu trach Ké toan, 1 nguoi phu trach cong
tac tai chinh, ké toan tai Phong kham c6 nhiém vu thuc hién dung ché d6 quan Iy
tai chinh — ngan sach, ché do ké toan Nha nudc; con lai nhitng nguoi khac tai
Phong kham phap luat khong quy dinh c6 thim quyén quyét dinh vé linh vyc tai
chinh ké toan. Do d6, mic du duogc ban bac va tap thé T nhat nhung bi cdo D va
T 14 ngudiphai chiu trach nhiém c4 nhan ddi véi viéc khong trich nop 35% tién
vién phi.

Céc bi céo di loi dung, chic vu quyén han phap luat quy dinh thuc hién
viéc thu phi bang lai cho. Phong kham chi khai bao sd tién thu vién phi duoc tir
lai tai chinh con lai chg thi khong bao céo, ké khai. Hanh vi ndy cia B va T da
gay thiét hai cho viéc thu ngan sach Nha nude. So tién bi cao khong trich nop da
st dung cho viéc cai thién doi sdng can bd nhan vién, ho trg kinh phi hoat dong
don vi, nang cdp cac trang thiét bi phong kham, tiép khach, qua biéu va lién
hoan ctia Phong kham khong dung quy dinh.

Viéc cac bi cdo dé ngoai hé T s6 sach ké toan va khong bao cao ngudn thu
vién phi bang lai cho 13 thuc hién khong dung quy dinh tai khoan 5 Piéu 52 —
Nghi dinh 60/2003/NP — CP ctia Chinh phu vé viéc Thi hanh Luat ngan sach
Nha nudc; Thuc hién khong dung quy dinh tai Diéu 5, 6, 7 Luat Ké toan
2003.Hanh vi cta cac bi cao 1a hanh vi vi pham nhiing quy dinh ctia Nha nudc
vé ké toan, gay thiét hai cho ngan sach Nha nudc. Hanh vi nay duge quy dinh tai
Diéu 165 — B0 luat hinh sy ndm 1999 di duoc stra d6i bd sung nam 2009 1a To6i
¢ y 1am trai cac quy dinh cuia Nha nudce gdy hau qua nghiém trong, nhung Bo
luat hinh sy nim 2015 d thay thé t0i danh nay bang cac t6i danh cy thé trong
cac linh vuc kinh té. Hanh vi pham t01 cua cac bi cdo da thuc hién la hanh vi
khai man s6 liéu ké toan nhdm dé ngoai sb sach ké toan vé ngudn tién phai trich
ndp vao ngan sach Nha nudc; Khach thé bi xam hai 1 linh vuc ké toan. Nhu vay,
hanh vi vi pham cua céc bi cdo dd pham vao Toi vi pham quy dinh vé ké toan
giy hau qua nghiém trong theo quy dinh tai diém d khoan 2 Piéu 221 — Bo luat
hinh su 2015.

Tir nhitng phan tich trén, Hoi dong xét xir xét thdy hanh vi ctia cac bj cdo
du yéu té ciu thanh t6i “Tham 6 tai san” va “Vi pham quy dinh vé ké toan gay
héu qua nghiém trong” theo quy dinh cua B¢ luat hinh su. Tai phién toa phic
tham, céc bi céo khang cao kéu oan vi cho rang co quan tién hanh t6 tung chua
ddi trur day du, dé xac dinh sd tién bi céo chiém doat. Tuy nhién, ddi voi cac
khoan ddi trir ma cac bi cdo néu ra thi ngoai 1i trinh bay, cac bi cdo khong co
chtng ¢t chimg minh, Co quan tién hanh t6 tung cdp so tham da tién hanh déi
trir cac khoan chi c6 can cur khi xac dinh sb tién chiém doat cia bi cdo. Ddi véi
101 trinh bay cua nguoi bao chira cho cac bi cdo, thi noi dung nay da dugc Toa
an cép so thAm nhan dinh, lam 6 nén khong c6 co s& xem xét. Khi lugng hinh,
Toa 4n cép so tham da xem xét day di cac tinh tiét ting nang, giam nhe trach
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nhiém hinh su cho céac bi cdo. Do d6, khang cao kéu oan ctia cac bi cdo khong
¢6 co s& chap nhan.

[4] Xét khang cdo cta ngudi co quyén loi, nghia vu lién quan ba Nguyén
Thi Q:

Bicao T chlem doat sb tién 1.200. 300.968d nén bi cao T c6 nghia vu b01
thuong lai s tién chiém doat.Ngudn tién bi cdo T chiém doat 1a ngudn tién
Phong kham nén bi cao T phai c6 nghia vy boi thuong lai Phong kham. Trong
téng so tién T chiém doat c6 105.346.556dtién thanh toan khong tién dau va sira
chira cong trinh c6 sy gitip suc cua bi cdo P nén bi cdo Pcd nghia vu lién doi
chiu boi thuong; Phan nghia vu ctia bi cdo P 52.000.000d (% cia
105.346.556d). Do @06, ddi trir phan trach nhiém cia D, con lai 1.148.300.9684
bi cdo T phai c6 nghia vu boi thuong. Song, qua trinh thanh tra T ¢6 ndp vao tai
khoan Thanh tra huyén T1 sé tién 12.898.080d; S tién nay duogc ddi trir vao sb
tién bi cdo phai bdi thuong. Do d6, bi cdo con phai tiép tuc bdi thudng
1.135.402.888d.

Co quan diéu tra cong an tinh Ca Mau c6 ra 1énh ké bién D4t va nha ¢ gin
lién voi dat theo gidy chimg nhin quyén sé hiru nha sé 913286 do So Tai
nguyén va Moi truong tinh Ca Mau cip ngay 19/10/2016 tai Khom 1, thi tran S
do Db Minh T va vg 1a Nguyén Thi Q dimg tén. Day 1a tai san c4 nhan cta vo
chéng DS Minh T nén tiép tuc ké bién dé dam bao thi hanh an phan bdi thuong
ctia bi cdo (twong Umg v6i phan tai san thudc quyén so hitu ciia bi céo) 1a dung
quy dinh phap luat. Do d6, khang céo ciia ba Quyén 1a khong c6 co s¢ chap
nhan.

[5] Tir nhitng nhan dinh trén, Hoi dong xét xir phuc tham xét thay Toa an
cap so thim d3 xét xir 1a ¢6 can cir dung quy dinh phap luat. Do vay, Hoi dong
xét xt T nhit quan diém cua dai dién Vién kiém sat nhan dan cap cao tai Thanh
ph6 H6 Chi Minh tham gia phién toa, khong chap nhan khang c4o cua cac bi cdo,
khong chdp nhan khang cdo cua nguoi c6 quyén loi, nghia vu lién quan, gitr
nguyén ban an so tham.

Céc quyét dinh khac cta ban 4n so tham khong c6 khang cdo, khang nghi
d3 ¢ hiéu luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

[6] An phi: Do khang céo khong duoc chip nhan nén cac bi cao S Minh
T, Phan Phuong Pdng phai chiu 200.000 dong an phi hinh sy phiic tham.
Vi cac 1€ trén,
QUYET PINH:

Can ctr vao diém a khoan 1 Diéu 355, Diéu 356 cua Bo luat TH tung hinh
su nam 2015.

I/Khong chip nhan yéu cau khang cdo cta cac bi cdo P4 Minh T, Phan
Phuong D;

Khong chip nhan yéu ciu khing cdo cta ngudi c6 quyén loi, nghia vu
lién quan ba Nguyén Thi Q;

Giit nguyén ban an hinh sy so tham sd 09/2020/HS-ST ngay 23/3/2020
cua Toa an nhan dan tinh Ca Mau.
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Tuyén xtr:

1. Ap dung diém a khoén 4, khoan 5 Diéu 353; Diém d khoan 2 Diéu 221;
Diém a khoan 1 Diéu 55 — B9 luat hinh su 2015 sira d6i, bd sung nam 2017.

Tuyén bd: Bi cao DS Minh T pham t6i “Tham 6 tai san” va  “Vi pham
quy dinh vé ké toan gay hau qua nghiém trong”.

Xt phat: Bi cdo D6 Minh T 20 (hai muoi) nam ti vé toi “Tham 6 tai san”
va 03 (ba) ndm tu vé toi “Vi pham quy dinh vé& ké toan gdy hau qua nghiém
trong”; Hinh phat chung cho ca hai t6i 1a 23 (hai muoi ba) nam tu; Thoi han tu
duoc tinh tir ngay 06/01/2019.

Hinh phat b6 sung: Cdm D4 Minh T dam nhiém chtc vu lién quan dén ké
toan 1a 03 nam ké tur ngély chap hanh xong hinh phat tuL.

2. Ap dyung diém d khoan 2, khoan 5 Piéu 353; Piém d khoan 2 Diéu 221;
DPiém b, s, v, x khoan 1 va khoan 2 Diéu 51; Diém a khoan 1 Diéu 55; khoan 1
Diéu 54; Diéu 17 — Bo luat hinh sy 2015 sta d01, bd sung nam 2017.

Tuyén bd: Bi cdo Phan Phuong P pham toi “Tham 6 tai san” va pham toi
“Vi pham quy dinh vé ké toan gdy hau qua nghiém trong”.

Xt phat: Bi cdo Phan Phuong P 03(ba) nim 06 (sau) thang tu vé toi
“Tham 6 tai san” va 02 (hai) ndm td vé toi “Vi pham quy dinh vé ké toan gay
hau qua nghiém trong”; Hinh phat chung cho c4 hai tgi 1a 05(ndm) nam 06 (séu)
thang tu; Thoi han tu duoc tinh tir ngay 06/01/2019.

Hinh phat bé sung: CAm Phan Phuong P dam nhiém chtc vy lién quan
dén tai chinh 13 02 (hai) ndm ké tir ngay chip hanh xong hinh phat tu.

Tiép tuc tam giam cac bi cao dé dam bao thi hanh an.

3. Ap dung khoan 1 Diéu 48, khoan 3 Diéu 47 B0 lu4t hinh su 2015 sta
ddi, bd sung ndm 2017; Khodan 2 biéu 136 B0 luat t6 tung hinh su; Piém a va ¢
khoan 1 DPiéu 23 Nghi quyét 326/2016/UBTVQHI14 ngay 30/12/2016 cua
UBTV Quéc hoi quy dinh vé an phi, 1 phi Toa an.

Bi c40 D6 Minh T c6 nghia vu tiép tuc bdi thuong Phong kham da khoa
khu vuc S s6 tién 1.135.402.888 dong (Mot ty mot trim ba muoi lam triéu bon
tram 1& hai ngan tAm trim tim muoi tim dong).

Tiép tuc duy tri Lénh ké bién s6 03/LKB ngay 11/7/2019 cua Co quan
Canh sat diéu tra Cong an tinh Ca Mau d6i v6i Pat va nha & gin lién véi dat
theo gidy ching nhin quyén s hitu nha s6 913286 do S¢ Tai nguyén va Moi
truong tinh Ca Mau cép ngay 19/10/2016 tai Khom 1, thi tran S, huyén T1do Db
Minh T va vo 1a Nguyén Thi Q dimg tén dé dam bao thi hanh an phan nghia vu
dan su cua bi cao T.
4. Cac quyét dinh khac ctia ban an so tham khong c6 khang cdo, khang
nghi da c6 hiéu luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.
II/An phi hinh su phtc thim: Cac bi cdo DS Minh T, Phan Phuong B mdi
bi c4o phai chiu 200.000 dong.
Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

23



CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA

Vo6 Vian Khoa Phan Té6 Ngoc Tran Vian Muoi
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