TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Doc 1ap - Tw do - Hanh phuc

Bén 4n so: 124/2019/DS-PT

Ngay: 13-8-2019

V/v “Tranh chép cham thuc hién
nghia vu dan su”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phéin Hpi dong xét xir phiic thdm gom:

Tham phén - Chu toa phién toa: Ong Pham Ton

Cac Tham phan: Ong Nguyén Thanh Long
Ong Nguyén Xuén Dién

- Thuw ky phién toa: Ong Pham Minh Hoang, thu ky Toa an nhan dan
cap cao tai Pa Nang.

- Pai di¢n Vién kiém sdt nhéan din cdp cao tai Da Ning tham gia phién
tdoa: Ong Poan Ngoc Thanh - Kiém sat vién.

_ Ngay 13 thang 8 nam 2019 tai try s6 Toa an nhan dan cap cao tai Pa
Nang xet xu phuc thdm cong khai vu an thy ly s6 198/2018/TLPT-DS ngay 17
thang 10 nam 2018 vé&: “Tranh chdp cham thuc hién nghia vu dan su”.

Do ban 4n dan su so thim s6 10/2018/DS-ST ngay 22/8/2018 ctia Toa an
nhan dan tinh Kon Tum bi khang cao, khang nghi.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham sé 866/2019/QD-PT ngay
22 thang 7 nam 2019, gitra cac duong su:

* Nguyén don: Chi Ping Thi Tuyét N, sinh nam 1981; Dia chi cu tri:
Hém 58/71, duong Cach mang thang 8, khu pho 7, phuong 3, thanh pho T2, tinh
Tay Ninh. C6 mat.

Nguoti dai dién theo uy quyén ciia nguyén don: Ong Tran Q; Dia chi cu
tra: s6 nha 69 duong Ng, quan H1, thanh pho Da Nang - Van phong luét su Do
P (theo van ban iy quyén ngay 30/5/2017). Co mat.

_ Nguoi bao vé quyén va loi ich hop phdap cua nguyén don: Luat su
DPo P - Van phong luat su D6 P thugc Doan luat su thanh pho Pa Nang. Xin
vang mat.

* Bi don: Anh Pham Viét H; Dia chi cu tra: Thon 3, xa D, huyén D1,
1



tinh Kon Tum.

Nguwoi dai dién theo uy quyé:n cua bi don: Ong Vit Viét Van X; Dija chi
cu tra: phong 904, Toa nha M5 - s6 91 pho Ng1, phuong L, quan B2, thanh pho
Ha Noi (theo vin ban iy quyén ngay 18/8/2017). C6 mat.

* Ngwoi cé quyén loi, nghia vu lién quan:
- Congty TNHH MTV T.

Ngueoi dai dién hop phdp cua Cong ty INHH MTV T. CA)ng’ Nguyén Piic
T1 - Chtrc vu: Giam doc Cong ty TNHH MTV T; Dia chi try s¢: s6 nha 50 duong L1,
thi xa Q1, tinh Quang Tri. Xin vang mat.

NOI DUNG VU AN:

Trong Pon khoi kién ngay 06/4/2016, Don khoi kién bd sung ngay
14/7/2017 va cac 10i khai trong qua trinh tham gia t5 _tung, nguyén don - chi
Ping Thi Tuyét N ciing nhu ngudi dai dién theo Gy quyén 1a 6ng Tran Q
trinh bay:

Trén quan hé quen biét, tur thang 01/2014 dén thang 7/2014, gitta chi
va anh Pham Viét H thoa thuan bang miéng vé viéc mua ban gd tir nudc Cong
hoa dan chu nhan dan Lao vé Viét Nam; theo thoa thuan chi N c¢d trach nhiém
dau tu von va chiu trach nhiém tiéu thu tai san tai Viét Nam; anh H c6 trach
nhiém thu mua go tai Lao va hoan tat thu tuc nhap khauvé  Viét Nam.

Trong khoang thoi gian tir thang 01/2014 dén thang 7/2014, chi N nhiéu
lan giao, chuyén tién cho anh H véi tong so tién thuc nhan 1a 103.728.274.650
d6ng (M6t tram linh ba ty bay trim hai muoi tdm triéu hai trim bay muoi bén
nghin sau tram nam muoi déng), ndi dung nay duogc chi N ghi chép trong so6 va
c6 xac nhan chir ky ctia chi N va anh H; tai Bién ban lam viéc tai Co quan diéu
tra Cong an huyén D1 ngay 10/7/2015 va qua trinh tham gia t tung, anh H ciing
thira nhan da nhan tir chi N tong s6 tién nay.

Sau khi nhan tién tir chi N, anh H thuc hién 06 1an mua ban gd vé Viét
Nam, chi N 1a nguoi truc tiép nhan go tr anh H, cu thé cac 1an nhan go, chi phi
mua va ban cua cac lan nhu sau:

Lan thir nhét:

S6 tién anh H chi dé mua g6 va cac chi phi khac tai Lao, bao gém g6
Huong (675.910.000 déng) gd Cam (6.069.000.000 dong) gd Tric
(7.744.522.000 d6ng); tién Sping (2.283.781.000 dong); chi tién thu tuc klem
lam va thuong mai (94.380.000 dong); tién bdc vac (102.960.000 ddng); tién
thué kho anh H (557.700.000 dong).

Tong cong 1a: 17.522.253.000 dong (Muoi bay ty nam tram hai muoi hai
tri¢u hai tram ndm muoi ba nghin dong).
~ Dé thyc hién viéc tiéu thy hang hoa trén chi phai bo chi phi cho lan thi
nhat 1a: 4.379.390.000 dong (Bon ty ba tram bay muoi chin triéu ba tram chin
muoi nghin dong).



Lan thtt hai:

S tlén anh H chi dé mua gd va cac chi phi khac tai Lao, bao gém: Tién
chi mua gd huong (1.441.515.840 dong) tlen thué xe cau (235.000.000 dong)
tién chi phi bén Lao (2.498.325.138 dong) tlen bo gb ra (40.000.000 dong) tién
Quota cong ty Lion (235.959.000 dong); tién ung anh Son (107.250.000 dong);
Tién cho gd ra xuong 19 (105.000.000 dong); tién chi phi thu tuc kiém 1am
(5.000.000 @).

Tong cong: 4.668.040.978 doéng (Bén ty sau tram siu muoi tam triéu
khong trdm bon muoi nghin chin trdm bady muoi tdm dong).

Pé thyc hién viée tiéu thu hang hoa trén chi phai bo chi phi cho lan th hai 1a:
1.384.150.000 déng (Mot ty ba trim tdm muoi bon triéu mot trim ndm muoi nghin
dong).

Lan tht ba:

Tién anh H chi mua gd va cac chi phi khac tai Lao, bao géom: mua gd
Huong (1.936.935.000 dong); tién chi phi van chuyén (167.352.000 dong); tién
thué xe cau bo ra bai (58.799.813 dong); tién Quota cong ty Lion (268.152.000
dong); tién mo to khai xuat nhap khau (475.000.000 dong); tién van chuyén
NPI-Da Ning (278. 339.276 dong) tién dua Phuong, Phong, Hai, Phut
(121.728.500 dong); tién van chuyen dua hang vé + bo 180 (587.000.000 dong);
tién mua go dot hai (628.879.144 dong) tién thué xe cau bo ra béi (58.799.813
dong) tlen xe dé (90.000.000 dong); tién nhap khau Viét va xuét (148.200.000
d6ng); tién Quota cong ty Lion (83.655.000 déng + 117.000.000 dong); tién bde
véc (75.075.000 dong); tién chi phi (100.000.000 dong).

Tong cong: 5.077.889.694 dong (Nam ty khong trim bay muoi bay triéu
tam tram tdm muoi chin nghin séu trdm chin muoi bon dong).

Pé thuc hién viéc ti€u thu hang hoa trén chi phai bé chi phi cho lan t‘hl’I ba
la: 114.530.000 dong (Mot tram mudi bon triéu nam tram ba muoi nghin dong).

Lan thi bdn:

S6 tién anh H chi dé mua gd va céc chi phi khéc tai Lao, bao gom: Tién
mua gd Tric to (6.527.950.000 d6ng); tién mua gd Tric nho (5.743.37.000
dong); tién mua xe Uoat va xe may (130.845.000 dong); tién mua binh &c quy
(48.262.000 dong); tién dua phong bi cho Hai (21.450.000 ddng); tién md tai
khoan khi chi phi (649.000.000 dong); tién bdc véc tai Lao (60.060.000 dong);
tién luong (60.000.000 dong); tién dua Phong tra tién luong (211.000.000 dong):;
tién xe dé (110.000.000 ddng).

Téng cong: 13.563.564.500 dong (Muoi ba ty nam tram sau muoi ba tri¢u
nam trim sau muoi bén nghin ndm trim dong).

, pé thuc hién Vlco tiéu thu hang hoéa trén chi phai bo chi phi cho lan thi
bon 1a: 2.087.705.000 dong (Hai ty khong tram tam muoi bay triéu bay tram linh
nam nghin dong).

Lan thr nam:



S tién anh H chi ¢é mua gd va cac chi phi khéc tai Lao, bao gém: Tién
chi dn ¢ tai Lao (193.500.000 ddng); tién xe (816.000.000 ddng); tién bdc vac
(259.545.000 dong); tién nhap khau (1.044.973.000); tién mua gd Tric B2
(415.593.750 dong).

Téng cong: 2.728.565.750 ddng (Hai ty bay tram hai muoi tam triéu nam
tram sau muoi 1am nghin bay tram ndm muoi dong).

D¢ thyc hién viéc tidu thy hang hoa trén chi N phai bo chi phi cho lan thir
nam la: 3.279.602.600 dong (Ba ty hai tram bay muoi chin tri¢u sau tram linh
hai nghin sdu tram dong).

Lan thir sau: s6 tién anh H chi dé mua g va cac chi phi khac tai Lao, bao
gom: Tién mua go la 2.827.841.981 dong (Hai ty tdm tram hai muoi bay triéu
tadm tram bon muoi mot nghin chin tram tdm muoi moét dong).

Pé thuc hién V‘iéc tiéu thu hang hoa trén chi phai bé chi phi cho lan tht
sau la: 254.500.000 dong (Hai tram nadm muoi bon triéu nam tram nghin dong).

Tat ca s6 luong hang hoa 6ng H chuyén vé cho chi va cac khoan tién chi
phi ciia 6ng H da duoc chi ghi chép tai so sach cua chi, mic du 6ng H khdng ky
nhung qua trinh chi gui don tai Co quan Cong an huyén D1; tai Bién ban lam
viéc ngay 10/7/2015, 6ng H da xac nhan so lugng go mua va va cac khoan chi
phi ctia Ong H va cua chi.

Tai Bién ban lam viéc tai Cong an huyén D1, gitra 6ng H va chi xac nhan
s6 tién ong H nhan cta chi 1a 103.728.274.650 dong va sd tién thuc chi l1a
46.388.155.903 dong (Bén muoi sau ty ba trim tAm muoi tAm triéu mot trdim
nim muoi 1dm nghin chin trdim 1é ba dong). Ngoai ra, 6ng H ké khai chi phi
Quota va chi phi di dudng hét 57.604.605.630 dong nhung chi khong chap nhan
ma chi chip nhan thém sé tién 23.395.137.480 dong (Hai muoi ba ty ba trim
chin muoi ldm triéu mot trim ba muoi bay nghin bbn trim tim muoi dong).

Nhu vay, s6 tién 6ng H nhan cta chi 1a 103.728.274.650 dong dugc trir di
s6 tién 6ng H di dung dé chi phi va tién mua gb 13 69.783.293.383 dong
(46.388.155.903 dong + 23.395.137.480 dong) = 33.944.981.267 dong day 1a s6
tién 6ng H dang giit cta chi.

S6 tién chi chi phi cho viéc mua ban gd cac lan trén 1a: 11.499.922.600
(Mudi mot ty bon trim chin muoi chin triéu chin trdm hai muoi hai nghin sau
tram déng). Diéu nay da dugc cac bén xac nhan tai Bién ban lam viéc tai Cong
an huyén D1 ngay 10/7/2015.

Tai co quan Cong an huyén D1, ca hai bén cing xac nhan tong sb tién thu
dugc tir viéc ban hang 1a 93.835.000.000 (Chin muot ba ty tdm tram ba muoi
lam triéu dong) va 16 gb trac hién dang tranh chap va niém phong chi va dng H
thdng nhat gia tri 15.000.000.000 dong, do d6 tong tién thu vé s& dugc:
93.835.000.000 dong + 15.000.000.000 dong = 108.835.000.000 (M6t tram linh
tam ty tAm trim ba muoi lam triéu dong).



Loi nhuan thu dugce 13 13y tong sb tién ban hang thu vé 108.835.000.000
trir tién chi phi 6ng H bo ra 14 69.783.293.383 ddng va trir chi phi chi bo ra ban
hang 1a 11.499.922.600d, sb tién loi nhun thu dugc 1a 27.551.784.017 dong
(Hai muoi bay ty nim trim nim muoi mot triéu bay trim tdm muoi bén nghin
khéng traim mudi bay dong).

Theo thoa thuin ctia cac bén 13 1gi nhuan chia d6i, do d6 sd tién loi nhuin
Ong H duoc huong 1a: 27.551.784.017 dong : 2 = 13.775.642.008 dong, ké tur
khi ban hang 6ng H chua nhén dugc sd tién nay; nhung 6ng H dang chiém giir
s6 tién von cia chi chua dung vao viéc mua hang 1a 33.944.981.267 dong, nén
sau khi trir di s tién loi nhuan ong H duoc hudng 1a 13.775.642.008 dong, $6
tién con lai 6ng H phai tra chi 1a 20.169.339.259 dong.

Vi cac I€ t1:én, dé, nghi Toa an budc ‘6ng H phéi tra lai cho chi‘sé tién
20.169.339.259 dong, so tién nay dd bao goém s tién 9.893.274.650 dong ma
trude day chi da lam don yéu cau khaéi kién ban dau.

Bi don, anh Pham Viét H trinh bay:

Tir dau ndm 2014, anh va ba N c6 thoa thuan bang miéng vé viéc hop tac
lam dn, cu thé 1a mua gd tir tinh Attaopeu - Lao Ve ban tai Viét Nam nhu ba N
trinh bay 1a diing. Trong nim 2014, ba N chuyén tién cho anh nhiéu lan véi tong
s6 tién 103.728.274.650 dong, sau khi trir chi phi ba N da thu vé so tién ban gb
1a 93.835.000.000 dong, so tién con lai ma ba N dang tranh chép voi anh la
9.893.274.659 ddng hién dang nam trong 16 hang gd tric ma anh d3 mua theo
dung thoéa thuan cua hai bén (16 gd nay ba N dang quan 1y tai kho ba H2, x4 B,
huyén N1), hai bén thong nhat gia cua 16 gd nay 1a 15.000.000.000 dong va hién
ba N da ban mot phan 16 gd nay.

Ngay 17/8/2016, anh d3a c6 don yéu cdu phan t6 ddi véi chi
bang Thi Tuyét N, cu thé: chi N dang con ng anh sb tién 1.839.927.692 dé)ng,
day la s6 tién chi N da thira nhan con ng anh khi lam viéc tai Co quan Cong an
huyén D1, anh yéu cau ba N phai tra cho anh s tién nay.

Tai Cong an huyén D1, anh di ké khai chi phi tai Lao vdi so tién
109.947.932.858 dong, nhung ba N chi thira nhan 69.783.293.383 dong la chi
phi do anh bo ra. V& s6 tién 20.169.339.259 dong ma ba N khoi kién bo sung,
viéc ba N khai bao s tién chi phi phat sinh thém 11.499.000.000 dong 1a s tién
chi phi ctia ba N, vé& phan chi phi ciia anh ciing c6 nhu dua ra trong 16 gb Trac
ma ba N di ty y dem ban, anh b ra chi phi 1a 24.484.015.831 dong va 30.000
USD, chi phi anh bo ra nhiéu hon ba N, néu ba N yéu cau anh xuat trinh hoa
don, ching tir thi ba N ciing phai xuat trinh hoa don dé chimg minh. Anh chi
chap nhan khoan tién chi phi 11.499.922.600 déng ctia ba N bo ra khi ba N chép
nhén khoan chi phi cia anh bo ra 14 24.484.015.831 dong.

Tai cdc phién toa trudc déy, ba N khang dinh s tién 93.835.000.000 dong
chua bao gom gia tr1 10 go trac ma anh va ba N théng nhat gia 15.000.000.000
dong. Nhu vay, tong s6 tién ma ba N va anh thu dugc trong toan bd qué trinh
hop tac kinh doanh 1a 108.835.000.000 dong, theo thoa thuan, loi nhuan hai bén
thong nhéat chia doi va 16 cung chiu, sau khi trir di s6 tién ba N dau tu
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103.728.274.650 dong, phan loi nhuén trude thué 1 5.106.725.350 dong, do vay
ba N phai tra cho anh mét nira lgi nhuén 1a 2.553.362.675 dong.

Do do, anh yéu cau Toa an tuyén khong chip nhan toan b yéu cau khoi kién
cua ba N va chap nhdn yéu cau phan 0, bugc ba N phai hoan tra cho anh so tién
1.839.927.692 dong tién vay va 2.553.362.675 dong tién 191 nhuan kinh doanh.

Ngudi ¢ quyén loi, nghia vu lién quan Cong ty TNHH T - nguoi dai dién
theo phap luat 1a Ong Nguyén Puc T1 trinh bay;

Vao ngay 15/7/2014, gitta Cong ty TNHH T (sau day goi tat 1a cong ty T)
va ba Pang Thi Tuyét N ky Hop dong hop tac lién doanh s6 03, ndi dung cu thé:
bén chi N (Giang) thu mua gb Tric cac loai dua vé cira khau B huyén N1; bén
cong ty T c6 trach nhiém xin Quota ctia Lao va Quota ctia Viét Nam, chi phi tién
thué gia tri gia tang va cac chi phi khac do Cong ty T chiu trach nhiém. Sau nay
khi ban hang hoa ba N phai c6 nghia vu thanh toan lai cac chi phi cho Cong ty
T.

Cong ty T khong biét 1a khong lién quan gi dén 16 hang gd Trac hién lién
quan dén s tién dang c6 tranh chap giira 6ng H va ba N, vé viéc Cong ty T dang
dung tén 16 hang gd Trac hién dang dé tai kho ba H2, x& B, huyén N1, 1a do Hop
dong lién doanh giira ba N va Cong ty T con viéc mua ban 16 hang hoéa nay cho
ai khong thudc quyén ciia Cong ty T, Cong ty chi phu trach thi tuc, gidy to va tu
cach phap nhan.

V6i ndi dung trén, tai ban 4n din sy so thim s0 10/2018/DS-ST ngay
22/8/2018 ciia Toa an nhan dan tinh Kon Tum da quyet dinh:

Cin cir khoan 3 Dicu 26; khoan 3 Dicu 35 BJ luft t6 tung dan sy ndm
2015. Piéu 274; Piéu 275; Diéu 276 BO ludt dan sy ndm 2015.

1. Chap nhan don khdi kién cta chi Ping Thi Tuyét N, dé ngay 06/4/2016
va don khai kién bd sung dé ngay 14/7/2017 khéi kién budc anh Pham Viét H
phai tra lai cho chi Pang Thi Tuyét N so tién 20.169.339.259 dong dong (Hai
muoi ty mot tram sau muwoi chin triéu ba tram ba mwoi chin nghin hai tram nam
chin dong).

~ Chj N duoc s hitu 8.824 kg gd trac (Trong 16 gd tric da duoc hai bén
thong nhat 1a 15.000.000.000 dong).

2. Chép nhan yéu cau phan t6 ctia anh Pham Viét H, budc chi N phai tra
cho anh Pham Viét H sé tién chi N no 1a 1.839.927.692 ddng (Mt ty tam tram
ba muoi chin triéu chin tram hai mwoi bay nghin sau tram chin hai dong) sau
khi bu trir nghfa vy anh Pham Viét H con phai tra cho chi Dang Thi Tuyet N s6
tién 18.329.411.617 ddng (Muwoi tam ty ba tram hai mwoi chin triéu bon trdam
mudi mot nghin sau trdam muwoi bay dong).

3. Khong chap nhan yéu cau phan t6 ctia anh Pham Viét H yéu cau chi N
tra tién loi nhuan kinh doanh cho anh H 2.553.362.675 dong (Hai ty ndm tram
nam muoi ba tri¢u ba tram sau mwoi hai nghin sau tram bay muwoi lam nghin
dong).



Ngoai ra an so thAm con tuyén vé phan Quyet dinh 4p dung bién phap
khan cdp tam thoi, an phi, chi phi to tung va quyén khang céo ctia duong su.

Ngay 29/8/2018, anh Pham Viét H khang céo cho rang két luan trong ban
an cua toa cap so thdm 1a khong phu hop cua nhimg tinh tiét khach quan cua vu
an; ; Toa an khong xem xét 1am rd nhimng ¥ kién cua toa cip cao tai Da Ning va
y kién cua dai dién Vién kiém sat tai phién toa ; Toa so tham khong Iam rd cac
chtng ctr do phia bi don cung cap tai phién toa. Vi vay; bi don khéng céo toan
bd ndi dung ban an so tham.

Ngay 06/9/2018, Vién truong Vién kiém sat nhan dan tinh Kon Tum ra
Quyét dinh khang nghi stra mot phan ban an dan su so thAm theo huéng, chip
nhan mot phan don khoi kién, budc bi don phai cho ba N sé tién 9.893.274.6504
bang hinh thirc giao toan bd gd tric tai kho ba H2 Mudi ¢ xd B cho ba N so hitu
: Buoc Diang Thi Tuyét N phai thanh toan tién loi nhuan mua ban gd cho bi don
Pham Viét H 2.553.362.675 ddng va va 1.839.927.692 ddng. Tong cong ba
bang Thi Tuyét N va thanh toan cho bi don 1a 4.393.290.367 déng.

Y kién cua dai dién Vién kiém sat cap cao tai Pa Nang tai phién toa phuc
tham nhu sau: Vé t6 tung hoi dong xét xir dé chap hanh dang cac quy dinh ctua
phap luat.

Vé noi dung: Chap nhan mot phan don khang cdo ciia Pham Viét H va mot
phan khang nghi cua Vién kiém sat nhan dan tinh Kon Tum. Stra an so tham ddi
v6i cac khoan tién chi phi khong cé ching tir tai cira khau B tinh Kon Tum cia
ba Piang Thi Tuyét N.

NHAN PINH CUA TOA AN

[1]. V& quan hé¢ phap luat: Ba Dang Thi Tuyét N khoi kién yéu cau 6ng H
c6 nghia vu tra lai s6 tién 20.169.339.259 ddéng con no chua thanh toan dugc
phat sinh tir hop dong dan sy, hop tac lam an quy dinh tai khoan 3 Piéu 26 Bo
luat t6 tung dan sy nam 2015. Thudc tham quyén Toda 4n cp so tham thy 1y 1a
dang phap luat.

[2]. Xét dé nghi thay doi khang nghi ctia Vién Kiém sat thi thay:

Ba Pang Thi Tuyét N lién danh véi Cong ty TNHH MTV T mé hang hoa
nhap khau gd qua cira khau B, huyén N1, tinh Kon Tum. Do quan hé quen biét,
tur thang 01/2014 dén thang 7/2014, gifra chi
va anh Pham Viét H thoa thuan bé‘mg miéng vé viéc mua ban g5 tor nudc Cong
hoa dan chi nhan dan Lao vé Viét Nam; theo thoéa thuan chi N ¢6 trach nhiém
dau tu von va chiu trach nhiém tiéu thu tai san tai Viét Nam; anh H c6 trach
nhiém thu mua g6 tai Lao va hoan tat thi tuc nhap khéau vé Viét Nam, loi nhuan
dugc chia d6i. Qua trinh giai quyét vu an giita anh H va ba N da d6i chiéu sb
sach va thong nhat cac khoan chi cta hai bén, duoc Co quan Cong an huyén P1
1ap bién ban cac bén d3 ky thoa thuin xac nhan sd tién da thuc chi khong tranh
chap bao gom cac khoan sau: (tai cac But luc s6: 559, 600, 605, 683). H nhan
ctia chi N 103.728.274.650 dong (Mot tram linh ba ty bay tram hai muoi tam
triéu hai tram bay muoi bon nghin sau trim nim muoi dong) va cac khoan chi
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tai bién ban lam viéc ngay 10/7/2015 (BL599) v4i Cong an Huyén D1 sau khi
cac bén cong ddi chiéu cho timg vu va cac chi phi khac cho timg vu nhu sau: H
da 06 1an mua gS chuyén vé Viét Nam giao cho chi N tai ¢4t mbc sb 0 cira khau
B. (BL600) Tong sb tién thu duogc tir viée ban gd bao gdm ca tién gbe va loi
nhuan la 93.835.000.000 d6ng (Chin muoi ba ty tam tram ba muoi lam tri¢u
ddng) va 16 gd tric tri gia 15.000.000.000 dong Vay tong tién thu Ve la:
93.835.000.000 dong + 15.000.000.000 dong; Tién H thuc chi dé mua gb la
46.388.155.903 dong (Bén muoi sau ty ba trim tdm muoi tAm triéu mot trim
nam muoi lam nghin chin trim 1é ba déng). N d chi 1a 11.499.922.600 dong
(ngoai sb tién 103.728.274.650 ddng giao); H di chi 23.395.137.480 dong (Hai
muoi ba ty ba trim chin muoi lam triéu mot trim ba muoi bay nghin bon tram
tam muoi dong). Tuy nhién; thoa thuan ctia H ¢6 diéu kién néu nhu N chap nhan
S tién con lai 1a 34.209.468.150 dong thi H méi dong y s6 tién 11.499.922.600
déng ma N di chi tai cira khau B. Néu khong cac bén phai c6 chimg tir ching
minh.

[3] Xét dé nghi cua Pai dién Vién kiém sat cap cao tai phién toa ddi véi
s6 tien 11.499.922.600 dong ma N da chi phi thi thdy: Chi cho Cong ty TNHH
MTV T do ong Nguyén Pac T lam Gidm dbc cac khoan nhu: Thu tuc nhap
khau, kiém dinh, 1& phi...trong sau lan nhap 1a 4.741.796.000 dong (bon ti bay
trim bén muoi mdt triéu bay tram chin muoi sau nghin dong y); chi tra tién thué
kho ba Mai Thi H2 tai Kon Tum 220.000.000 ddng; tra cho ong Pang Qudc
Thinh 75.000.000d va Ha Thanh Mai 75.000.000 dong. Pay 1a cac khoan chi
hop 1y cong lai can chip nhan 1a: 5.111.796.000 dong. Vay cap phuc thim chi
chap nhan viéc chi phi c6 ching tir cua N 14 5.111.796.000d6ng. Nhu dé nghi
cta dai dién Vién kiém sat cAp cao Pa Ning tai phién toa phuc thAm hém nay,
stra 4n so thAm vé cac chi phi khong hop 1y 12 6.388.126.000 dong.

[4] Xét khang cdo cua Pham Viét H thi théy Tai phién toa so thim
Pham Vié¢t H cung cap mot s6 tai lidu (da dich tir tleng Lao) nhu: Ban dich cua
Cong ty Asia nop thué gia tri gia tang, thué loi tuc, thué thu nhap, phi do gd, phi
dong bua va cac khoan nghia vu thué. Toa cap so tham da xem x¢ét toan b
ching clr nay khong lién quan dén khéi luong gd, chung loai gd ma anh H da
giao vé cho chi N. Ngoai ra, ngudi dai dién theo ty quyén va anh H cho rang,
phia bi don khong c6 nghia vy ching minh nhimg khoan tlen anh da chi phi tai
Lao, ma can cur vao con so hai bén thong nhat do 1a: S6 tlen chi N chuyen cho
anh, so tién ban go thu vé cong gia tri 16 g0 trac ra tong so tién ban gb thu vé trir
s6 tién chi N Chuyen cho anh, s6 tién loi nhuan chia doi, chi N phai tra cho anh
14 2.553.362.675 dong tién lgi nhuan vi vay Toa cap so thaim khoéng chap nhan
1a khach quan c6 can cu. Tai phién toa hom nay, Pham Viét H cling khong c6 tai
ligu gi ching minh dugc cac khoan chi phi nao khac cho viéc mua g5 tai Lao,
ngoai khoan tién da dugc hai bén thira nhan. Vi vay, khong thé lay tong so tién
thu vé, trir di s tién chi N b ra thi ra s tién loi nhuén chia doi nhu 1ap luan cua
bi don. Trong khi H chi thyc chi s6 tién mua gb 1a 46.388.155.903 dong va cac
khoan chi khac dugc chi N chap nhan 23.395.137.480 dong (tong cong la
69.783.293.383 dong) trong tong sb tién chi N giao 103.728.274.650 dong. Nhu
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vay, sb tiéen H thuc nhan cua chi 1a 103.728.274.650 déng, duoc trir di sb tién
mua gb 46.388.155.903 ddng; va chi phi 1a 23.395.137.480 dong, Toéng cong 1a
69.783.293.383 ddng con lai 33.944.981.267 dong 1a s6 tién con lai H chua hoan
tra cho N s tién gdc ban dau, nay phai duoc xem xét dé bao dam quyén loi cac
bén.

[5 Sau khi tinh toan s6 sach H va N ky xac nhan: Téng sé tién mua ban 6
16 gb thu vé 93.835.000.000 dong, cong voi tri gia tri 16 go trac da thoa thuan
15.000.000.000 dong giao cho N. Nhu vay; sb tién thu vé 1a 108.835. 000.000
d6ng, viéc tinh loi nhuan theo thoa thuan duoc xac dinh bang cach ldy tong sd
tién thu dugc tir viéc ban gd 1a 108.835.000.000 dong trir di tién H da chi phi va
mua gd 2 khoan 13 69.783.293.383 dong va trir s6 tién N dd chi phi 1a
5.111.796.000.dong. Vay loi nhuan tinh duogc 14 33.939.910.617 dong dugc chia
(108.835.000.000d6ng-(69.783.293.38 doéng+5.111.796.000 dong)=
33.939.910.617 dong) :2 =16.969.955.308 ddng. Nhu viy, loi nhuan mdi bén
dugc hudng theo thoa thuan 1a 16.969.955.308 dong, 1& ra N phai chia cho H
16.969.955.308 d6ng, nhung so tién H thue nhan cia N dé mua gb chi méi chi
phi hét 69.783.293.383 dong va dang con chiém gitr cua chi N 14 33.944.981.267
déng, s6 tién ndy dugc trir di khoan tién loi nhudn cua H dugc huong la
16.969.955.308 dbng Vi vay; sé tién anh H con c6 nghia vy tra cho chi N la
16.975.025.959 dong (16 g6 trac dugc hai bén théng nhat 15.000.000.000 dong,
da dugc tinh trong so tién ban gd thu vé chi N dang gitr va da giao cho chi N so
hitu s6 gb con lai 1a 8.825 kg da thoa thudn.) Xét thiy, Toa an cdp so tham da
chép nhan toan bg yéu cau khéi kién cua chi N budc anh H phai tra s6 tién
20.169.339.259 ddng 1a thiéu can cir. Nén can phai stra 4n so thdm chip nhan
mot phan khang cao cia Pham Viét H va mot phan khang nghi cta Vién trudng
Vién kiém sat nhan dan tinh Kon Tum nhu dé nghi cua dai di¢n Vién kiém sét
nhan déan cap cao tai Pa Nang tai phién toa.

[6] Do sira an so tham nén can diéu chinh lai mtc 4n phi phai ndp theo
dang qui dinh phap luat: An phi dan sy so thim Pham Viét H duogc tinh trén
tong sO tién co nghia vu thi hanh 1a (16.975.025.959 dong) vay Pham Viét H
phai chiu 124.975.025,959 dong, (mot traim hai muoi bon triéu chin trim bay
muoi 1am nghin khong trim hai muoi 1am phay chin trim nim muoi chin dong.)

An phi dan su phic tham anh Pham Viét H khong phai chiu do khang cao
dugc chap nhan, hoan tra lai Pham Viét H 300.000 dong tai bién lai thu so
AA/2016/0000501 ngay 05/9/2018 cta Cuc thi hanh an dan sy tinh Kon Tum.

Vi cac lé trén,

QUYET PINH:
Cin cir khoan 2 Diéu 308, 309 B6 luat dan sy nim 2015.

Chap nhan mot phan khang nghi ciia Vién truong Vién Kiém sat nhan dan
tinh Kon Tum va mot phén khang cao cua bi don anh Pham Viét H. Stra ban an
dan sy so tham sé 10/2018/DS-ST ngay 22/8/2018 ctia Toa an nhan dan tinh
Kon Tum.



Tuyén xur:

1. Chép nhan don khoi kién ctuia chi Pang Thi Tuyét N, dé ngay 06/4/2016
va don khéi kién bd sung dé ngay 14/7/2017 khéi kién budc anh Pham Viét H
phai tra lai cho chi DPang Thi Tuyét N sb tién 16.975.025.959 dong (Muoi sdu ti
chin tram bay muwoi lam triéu khong tram hai lam nghin chin tram nam muoi
chin dong).

(Giao cho Pang Thi Tuyét N dugc s¢ hiru 8.824 kg gd trac da dugc hai
bén thong nhat tri gia 15.000.000.000 dong).

2. Chép nhan yéu cau phan t6 ciia anh Pham Viét H, budc chi N phai tra
cho anh Pham Viét H sé tién chi N no 1a 1.839.927.692 ddng (Mét ty tam tram
ba mueoi chin triéu chin tram hai mwoi bay nghin sdu tram chin hai dong), sau
khi bu trir nghia vy anh Pham Viét H con phai tra cho chi Pang Thi Tuyét N s6
tién 15.135.098.267 (Muwoi ldm ty mot tram ba mueoi ldm triéu khéng tram chin
muwoi tdm nghin hai tram sdu mwoi biy dong).

3. Khong chap nhan yéu cau phan t6 ciia anh Pham Viét H yéu cau chi N
tra tién lgi nhuan kinh doanh cho anh H 2.553.362.675 dong (Hai ty nam tram
nam muwoi ba triéu ba tram sau muwoi hai nghin sau tram bay muwoi lam nghin

dong).

4. Giit nguyén Quyét dinh ap dung bién phap khan cip tam thoi s6 01/2016
Qb-ADBPKCTT ngay 14 thang 4 nam 2016 d€ dam bao thi hanh an.

Vé an phi : Ap dung Nghi Quyét 326/2016/UBTVQH 14 ngay 30/12/2016
quy dinh vé muc an phi, I¢ phi Toa an.

5. An phi dan sy SO tham Pham Viét H phai chiu 1 124.975.025,959 dong
(mot tram hai muoi bon triu chin tram bay muoi lam nghin khong tram hai
muoi 1am phay chin trdm nam muoi chin dong.)

6. An phi dan su phuc tham anh Pham Viét H khong phai chiu do khang
cdo dugc chap nhan, hoan trd lai Pham Viét H 300.000 dong tai bién lai thu s6
AA/2016/0000501 ngay 05/9/2018 ctia Cuc thi hanh an dan sy tinh Kon Tum.

Nhitng quyét dinh khac cta ban an so tham khong bi khang cao khang nghi
Ho1 dong xét xtir khong giai quyét, cd hi€u luc phap luat ké tir ngay hét han
khang cao, khang nghi.

Ké tir ngdy ban an ¢ hiéu luc phap luat va chi Pang Thi Tuyét N c6 don
yéu cau thi hanh 4n d6i voi khoan tién anh H phai tra cho chi N cho dén khi thi
hanh &n xong, hang thang anh H con phai chiu khoan tién 1di cua sé tién con
phai thi hanh an theo mirc 13i suat quy dinh tai khoan 2 Diéu 468 B¢ luat dan su
nam 2015.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh
an dan sy, nguo1 phai thi hanh an dan sy c6 quyén thoa thuan thi hanh an, quyén
yéu cau thi hanh an, tw nguyén thi hanh an hodc bi cudng ché thi hanh an theo
cac Diéu 6,7 va 9 Luat thi hanh an dan sy; thoi hiéu thi hanh an duge thuc hién
theo Dicu 30 Luat Thi hanh 4n dan su.
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Ban 4n phuc tham c6 hiéu luc ké tir ngdy tuyén 4n hom nay./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan tdi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai Da Nang;
- TAND tinh Kon Tum;
- VKSND tinh Kon Tum;
- Cyc thi hanh 4n d4n sy tinh Kon Tum; (Da ky)
- Cac duong su;
- Luu hd so vu 4n.

Pham Tén
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