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Ban an sb: 61/2021/DS-ST
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“tranh chdp hop dong thué nha”’

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO P, TINH GIA LAI

Thanh phan Héi dong xét xir so thim gom co:

Tham phdn - Chii toa phién toa: Ba Tran Thi T6 Uyén.

Cdc Hpi thdm nhdn dén:

1. Ba Nguyén Thi Bic;

2. Ba: Doan Thi L&¢.

Thuw ky phién tda: Ong Diép Bao Kiét — Thu ky Toa 4n nhan dan thanh phd P, tinh
Gia Lai.

Pai dién Vién kiém sat nhan dan thanh phd P, tinh Gia Lai tham gia phién toa c6
ba: Tran Thi Thang Trinh — Kiém sét vién.

Ngay 28 thang 7 nam 2021 tai try s¢ Toa &n nhan dan thanh phé P, tinh Gia Lai xét
xr so tham cong khai vu an thy 1y s6: 33/2021/TLST-DS ngay 27 thang 01 nam 2021 vé
viéc “Tranh chdp hop dong thué nha” theo Quyét dinh dua vu 4n ra xét xir so:
85/2021/QBXXST-DS ngay 14 thang 7 nam 2021 gitra cac duong su:

Nguyén don: Ba PTNT, sinh nam 1969;

Dia chi: 76/90 PTH, phuong 7, quan PN, thanh phé H6 Chi Minh

Ong NVT, sinh nim 1955;

bia chi: 134 THD, phuong PNL, quén 1, thanh pho H6 Chi Minh.

Ngueoi dai dién theo ity quyén cho nguyén don: Ong MVB, sinh nam 1968;

Pia chi:19R NHC, phuong 19, quan BT, thanh phd Ho Chi Minh.

Bi don: Ba NTHH, sinh nam 1970;

Pia chi: Hém 103 (09 cii) PP, t6 1, phudng TS, thanh phé P, tinh Gia Lai.

Céc duong su c6 don xin xét X{r vang mit.

NOI DUNG VU AN:

Trong don khdéi kign ngdy 08/6/2020, don siva déi bé sung don khéi kién cdc
ngay 09/11/2011, ngay 25/5/2021, bdn tw khai ciing nhw bién bdn cong khai chieng ci
va hoa gidi nguwoi dai dién theo iiy quyén ciia nguyén don trinh bay:

Ngay 21/9/2016, dng NVT va ba PTNT c6 ky hop dong cho thué nha ¢ véi bén
thué 1a ba NTHH. Hai bén thoa thuan thué nguyén can nha tai dia chi 47 HL, phuong 2,
quan PN, thanh phd H6 Chi Minh. Hop dong thué nha ¢ duoc cong ching tai Phong cong
chung s6 6, thanh phd Ho Chi Minh sb cong chting 23318. Hai bén thoa thuan gia thué
nha nhu sau: Tir ngay 21/9/2016 dén 21/9/2018 gia thué nha 1a 15.000.000 dong/ thang;



tir ngdy 22/9/2018 dén 21/9/2021 gia thué nha 1a 16.500.000 ddong/ thang; tir ngay
22/9/2021 dén 21/9/2024 gia thué nha 1a 18.150.000 dong/ thang va tir 22/9/2024 dén
21/9/2026 gia thué nha 1a 18.150.000 dong/ thang (gia thué khong bao gdm tién dién,
nudc).

Bén thué nha ba H dit coc cho bén cho thué dng T, ba T s6 tién 135.000.000 dong.
S tién coc ndy bén 6ng T, ba T sé& thanh toan lai cho ba H sau khi thanh 1y hop dong thué
nha o.

Bén thué nha ba H thanh toan tién thué nha hang thang cho ba T, 6ng T theo dinh
ky mdi thang mot 1an tir ngdy 22 dén ngdy 26 hang thang.

Thoi han thué nha 13 10 ndm ké tir ngdy ky hop dong.

Ngay 10/10/2016, bén thué ba NTHH d ky Hop dong véi dai dién Cong ty TNHH
S (bén thué lai) dé cho thué lai cin nha tai dia chi 47 HL, phudng 2, quan PN, thanh phd
Ho6 Chi Minh néi trén. Hop dong thué lai nha dugc cong chimg tai Phong cong chimg s6
6, thanh phd H6 Chi Minh, sb cong chimg 24857. Viéc thué lai nha di duoc dng T, ba T
ddng y bang vin ban.

Cho dén thang 01 va thang 02/2020, ba H da thanh toan tién thué dung nhu thoa
thuan trong hop dong. Tuy nhién, dén ky thanh toan thang 03/2020 ba H con thiéu
38.000.000 d6ng. Thang 4 ndm 2020 mic du theo dé nghi ctia ba H bén cho thué nha da
ddng ¥ giam 50% tién thué nhung ba H vin chua thanh toan tién thué nha. Ong T ba T da
lién hé nhiéu 1an nhung ba H ¢6 ¥ tranh mat va khong nghe dién thoai.

Ngay 15/4/2020, 6ng T ba T da c6 van ban giri cho ba H yéu cau thanh toan tién
thué nha thang 3, thang 4 nam 2020 nhu da thoa thuan. Trong van ban c6 néu viéc ba H
vi pham diéu khoan thanh toan nén cin ct ndi dung Hop dong thué nha, bén cho thué c6
quyén don phuong chdm dut hop dong va yéu cau bén thué tra lai mit bang. Tuy nhién,
ba H van khong tra 161 va khong hop tac.

Ngay 16/4/2020, ba PTNT dai dién bén cho thué nha di 1ap Bién ban vé viéc vi
pham hop dong thué nha c¢6 su chung kién cta dai dién bén thué lai nha 1a ba TTKO —
Giam ddc cong ty TNHH S.

Ngay 17/4/2020, 6ng T, ba T da yéu cau Thira phat lai 1ap vi bang viéc giao Thong
béo vé viéc doi lai nha cho thué va thanh 1y hop dong thué nha tai dia chi 4.04 16 B2 (dia
chi cii A2 406), phudng 7, quan PN qua trao doi 6ng T, ba T duoc biét hién ba H dang
cho chéu gai la chi DVL thué lai dé ¢. Trude sy chimg kién ctia Thira phét lai ba H van
¢ tinh tranh mat, khong nghe di¢én thoai va Thura phat lai da lap vi béng vé viéc giao
Thoéng bao néu trén.

Pén thoi dlém hién tai, ong T, ba T da thu héi lai can nha. Tuy nhién, 6ng T, ba T
khong thé yéu cau Vin phong cong chung ky tiép Hop dong thué véi nguoi khac vi hai
Hop dong thué va cho thué lai chua chdm dut.

Tai don sira doi, bo sung ndi dung khoi kién nguoi dai dién theo uy quyén cua
nguyén don 6ng MVB yéu cau: Rut lai yéu cau cham dat Hop dong thué lai nha & s6
cong ching 24857 ky ngay 10/10/2016 tai Phong cong ching sé 6, Thanh phd H Chi
Minh.

Dé nghi Toa an tuyén chAm dut hop dong thué nha & s cong chimg 23318 ky ngay
21/9/2016 tai Phong cong chimg s6 6, thanh phd HO Chi Minh ké tir ngay 30/4/2020.



Bi don ba NTHH trinh bay tai bdn tw khai va bién bdn hoa gidi:

Ba NTHH thira nhan c6 ky hop dong thué nha ¢ voi ong NVT va ba PTNT can nha
tai dia chi 47 HL, phuong 2, quan PN, thanh phd HO Chi Minh. Hop dong thué nha &
duoc cong chimg tai Phong cong chimg sd 6, thanh phd HO Chi Minh sd cong ching
23318.

Ngay 10/10/2016, bén thué ba NTHH da ky Hop dong véi dai dién Cong ty TNHH
S (bén thué lai) dé cho thué lai can nha tai dia chi 47 HL, phuong 2, quan PN, thanh ph6
H6 Chi Minh noéi trén. Hop dong thué lai nha dugc cong ching tai Phong cong ching s6
6, thanh phé H6 Chi Minh, s cong chimg 24857. Viéc thué lai nha di duge ong T, ba T
ddng ¥ bang vin ban.

Qua trinh giai quyét ba H yéu cau ba PTNT va dng NVT tra lai cho ba 100.000.000
ddng tién ba da dit coc cho ba T, 6ng T, thi ba s& dong ¥ ra van phong Cong ching dé 1ap
van ban huy hop dong thué nha & sd cong chimg 13318 ky ngay 21/9/2016 va Hop dong
thué lai nha & s6 cong chimg 24857 ky ngay 10/10/2016.

Den ngay 24 thang 5 nam 2021 ba NTHH co6 don dé nghi rat yéu cau ba T, 6ng T
tra lai tién dit coc thué nha ¢. Viéc giai quyét yéu cau ctia ba T, 6ng T Toa an giai quyét
theo phap luat.

Tai phién toa Kiém sat v1en phat biéu y kién:

Viéc tudn theo phap lugt 10 tung:

Vé tham quyén giai quyet Pay 1a vu an tranh chdp hop dong dan su thué nha ¢
theo quy dinh tai khoan 3 Diéu 26 cia BLTTDS. Bj don c6 dija chi cu tra tai thanh pho
Pleiku. Do d6, viéc Toa &4n nhan dan thanh phé P thu 1y vu 4n 13 ding thAm quyén quy
dinh tai diém a khoan 1 Diéu 35 va diém a khoan 1 Diéu 39 cia BLTTDS.

Vé viéc xac dinh quan hé phap luat tranh chip: Toa an x4c dinh day 1a vu an
“Tranh chdp hop dong thué nha” 1a chinh xac; xac dinh tu cach tham gia to tung; Xac
minh thu thap, giao nhan chimg ct: Pam bao quy dinh tai biéu 68, 70, 71, 72, 73, Piéu
93, Diéu 95, Diéu 195, Diéu 196 ciia BLTTDS.

Vé noi dung giai quyét vu dn: Can clr vao cac tai lidu, chimg ctt c6 trong hd so vu
an: Ap dung cac Dicu 492, 497 Bo luat dan sy nam 2005,

Ap dung cac Piéu 121, 122, 129 Luat nha ¢ 02014.

Dé nghi Hoi dong xét xir: Chap nhan yéu cau khai kién cua ba PTNT va 6ng NVT.

Huy hop ddng thué nha & sb cong chimg 23318 ky ngay 21/9/2016 tai Phong cong
chung s 6, thanh phé H6 Chi Minh ké tir ngay 30/4/2020.

Can cu cac Diéu 147 BLTTDS; Dicu 26 ciia Nghi quyét 326/2016/UBTVQH14
ngay 30/12/2016 ciia Uy ban Thudng vu Qudc hdi khoa XIV vé an phi, 18 phi.

Budc bi don phai chiu an phi dan su so tham theo quy dinh ctia phap luat.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cac tai liéu, chirng ci c6 trong hé so vu dn da dwoc thim
tra tgi phién toa, loi trinh bay ciia cac duong sw Hji dong xét xuwr nhdn dinh:

Vé tb tung: Nguyén don c6 don yéu cau toa an giai quyét “Tranh chap hop dong
thué nha” voi ba NTHH 1a bi don ¢6 noi dang ky HKTT: 103 (09 cit) PPP, t6 1, phuong



TS, thanh phd P, tinh Gia Lai. Can ctt khoan 3 Piéu 26; diém a, khoan 1 Piéu 35; diém a
khoan 1 Diéu 39 ctia B luat t6 tung dan su, vu an trén thudc tham quyén giai quyét cia
Toa an nhan dan thanh ph P, tinh Gia Lai.

Ve hinh thirc: Nguoi dai dién theo uy quyen cua nguyen don d6ng MVB c6 don xin
xét xir vang mat. Bi don ba NTHH c6 don dé nghi hoa giai, xét xir vang mit, nén Hoi
ddng xét xtr quyét dinh xét xtr vang mat nguyén don, bi don theo quy dinh tai cac Piéu
227,228, 238 Bo luat T6 tung dan sy nam 2015.

V& yéu ciu cua duong su:

Qua trinh giai quyét vu 4an, cling nhu don yéu cau xét xur vang mit ngudi dai dién
theo uy quyén ctia nguyén don éng MVB rat yéu cau chdm dat Hop ddng thué lai nha &
s6 cong ching 24857 ky ngay 10/10/2016 tai Phong cong ching s6 6, Thanh phé H6 Chi
Minh; Hop ddng thué nha giita ba NTHH va Cong ty TNHH S (bén thué lai).

Ngay 24/5/2021 ba NTHH c6 don dé nghi khong yéu cau ong NVT va ba PTNT
phai tra lai tién coc thué nha.

Hoi dong xét xir can cir khoan 2 Piéu 244 B luat td tung dan sy: Pinh chi giai
quyét phan cau chdm dat Hop df)ng thué lai nha ¢ sd céng chimg 24857 ky ngay
10/10/2016 tai Phong cong chung s6 6, Thanh phd H6 Chi Minh; Hop dong thué nha
gitta ba NTHH va Cong ty TNHH S (bén thué lai) va khong xem xét yéu cau tra lai tién
dat coc thué nha cua ba H.

Cin ctr vao don khai kién va cac tai liéu chimg ctr trong hd so dd dugc tham tra tai
phién tda, Hoi dong xét xir nhan dinh: Vé gia tri phap 1y cta hop dong thué nha & giira
ong NVT va ba PTNT va ba NTHH. Hai bén thoa thuan thué nguyén can nha tai dia chi
47 HL, phuong 2, quan PN, thanh phd H6 Chi Minh. Hop dong thué nha & dugc cong
chtng tai Phong cong chimg sé 6, thanh phd H6 Chi Minh vao ngay 21/9/2016, sb cong
chtng 23318, quyén s6: 09TP/CC-SCC/HPGD, véi ndi dung: Ddi twong ciia hop dong:
Can nha s chi 47 HL, phudng 2, quan PN, thanh phé H6 Chi Minh; Gia thué nha: Tur
ngay 21/9/2016 dén 21/9/2018 gia thué nha 13 15.000.000 dong/ thang; tir ngay 22/9/2018
dén 21/9/2021 gia thué nha 1a 16.500.000 dong/ thang; tir ngay 22/9/2021 dén 21/9/2024
gia thué nha 1a 18.150.000 dong/thang va tir 22/9/2024 dén 21/9/2026 gia thué nha la
18.150.000 dong/ thang; Thoi han thué: 10 nam; Muyc dich thué: Pé kinh doanh va c6
quyén cho thué lai lai néu khong con nhu cau kinh doanh; Sé tién dit coc: 90.000.000
(Chin muoi triéu) dong.

Can clr vao Diéu 492 Bo lut dan su nam 2005 thi Hinh thirc hop dong thué nha ¢
c6 thoi han thué tir sau thang tré 1én thi phai c6 cong chimg hodc chimg thyuc. Do d6 vé
hinh thirc ciia hgp dong thué nha néu trén giita cac duong su 1a ding quy dinh cta phap
luat. Vao thoi diém cho thué nha va trong qua trinh thyc hién hop dong thué nha, d6i
tugng cho thué 14 cin nha trén thudc quyén so hitu hop phap ctia nguyén don 6ng NVT,
ba PTNT (Theo Gidy chimg nhan quyén so hitu nha ¢ va quyén st dung dat & s6 BB
577534 do UBND Quén PN cip ngay 19/11/2010). Ngoai ra giita nguyén don, bi don c6
déy du c6 nang luc hanh vi dan sy. Tu do, c6 du can cu dé xac dinh hop déng thué nha
ngay 21/9/2016 gitta cac dwong su di tuan tha dung vé mit hinh thtrc va ndi dung khong
trai voi cac quy dinh cta phap luat.



Xét vé thuc té, sau khi ky két hop dong thué nha ngay 21/9/2016 ba NTHH khéng
kinh doanh tai nha da thué ma dén ngay 10/10/2016 da cho Cong ty TNHH S (bén thué
lai) dé kinh doanh. Hop ddng thué lai nha & s6 cong chimg 24857 ky ngay 10/10/2016 tai
Phong cong chung s 6, Thanh phd HO Chi Minh; Viéc thoa thuan nay gitta ba H va
Cong ty Cong ty TNHH S (bén thué lai) 1a hoan toan phu hop voi tiét 2 Piéu 5 cta hop
d6ng thué nha gitra ba NTHH va ong NVT, ba PTNT ky két ngay 21/9/2016 va khoan 3
Diéu 494 Bo luat dan sy 2005.

Tuy nhién trong qua trinh thuc hién hop dong thi dén ky han thanh toan tién thué
nha tir thang 02 dén thang 3 ndm 2020 thi ba H di vi pham nghia vu tra tién thué nha tir
thang 02/2020 cho dén nay. Cian ct khoan 2, 4 Diéu 492, diém a khoan 1 Diéu 497 B
luat dan sy nim 2005; Diéu 132 Luat nha ¢ ndm 2014: Ong NVT, ba PTNT khai kién dé
nghi Toa 4n tuyén bd chim dat hop dong thué nha 47 HL, phudng 2, quan PN, thanh phd
Ho6 Chi Minh. Hop dong thué nha & dugc cong chimg tai Phong cong ching s 6, thanh
phé H6 Chi Minh vao ngdy 21/9/2016, s cong chimg 23318, quyén sd: 09TP/CC-
SCC/HPGD la c6 can ctr dé chap nhan.

Tu phan tich trén, Ho1 df)ng x€t xu chép nhan yéu céu khoi kién cua 6ng NVT, ba
PTNT, vé viéc don phuwong cham dut Hop ddng thué nha s6 47 HL, phuong 2, quin PN,
thanh phd H6 Chi Minh. Hop dong thué nha ¢ dugc cong ching tai Phong cong chimg so
6, thanh phé HO Chi Minh vao ngdy 21/9/2016, s6 cong chimg 23318, quyén sd:
09TP/CC-SCC/HbGD.

Ong NVT, ba PTNT duoc lay lai nha 47 HL, phuong 2, quan PN, thanh pho Ho
Chi Minh. Qua trinh giai quyét vu an, ba H ¢o yéu cau ong T, ba T tra lai tién coc thué
nha, nhung dén ngay 24/5/2021 ba H khong yéu cau Toa an giai quyét nita. Nén Hoi
dong xét xir khong giai quyét hau qua khi chdm dut hop dong thué nha.

Vé an phi: Can cr khoan 1 Piéu 27 Nghi Quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cua Qudc Hoi, quy dinh vé muc thu, mién, gidm, thu, ndp, quan ly va sur dung
an phi 1¢ phi Toa an:

Ba NTHH phai chiu 300.000d 4n phi dan su so tham.

Tra lai 6ng NVT va ba PTNT 300.0004 tién tam tmg an phi d ndp tai Bién lai thu
tam (mg 4n phi, 1& phi Toa an sb 0042889 ngay 18/6/2020 cta Chi cuc thi hanh an quan
PN, thanh phé H5 Chi Minh.

Vi cac lé trén;

QUYET PINH

‘ [1] Can cu: khoan 3 Piéu 26; diém a khoan 1 Piéu 35; diém a khoan 1 Dié}l 39 ;
bicu 91; biéu 92; Dieu 147; khoan 2 bicu 227; Dicu 228 va Dicu 273 B¢ ludt to tung
dan su;

_ Khoan 1 Biéu 27 Nghi quyét s0: 326/2016/UBTVQH14 quy dinh vé muc thu,
mién giam, thu, ndp, quan ly va sir dung an phi va 1€ phi Toa an.



Ap dung: Khoan 2, 4 Diéu 492, diém a khoan 1 Diéu 497 B luat dan sy nim
2005;
Ap dung: Cac Piéu 121, 122, 129, 132 Luat nha ¢ nam 2014

[2] Xir: Chdp nhdn yéu cau khoi kién cua 6ng NVT va ba PTNT, vé viéc don
phuong cham dat Hop dong thué nha giita 6ng NVT, ba PTNT, nha thué sé 47 HL,
phudng 2, quan PN, thanh phé H5 Chi Minh. Hop dong thué nha ¢ dugc cong ching tai
Phong cong ching s6 6, thanh phd H6 Chi Minh vao ngay 21/9/2016, s6 cong chimg
23318, quyén sd: 09TP/CC-SCC/HPGD.

Ong NVT va ba PTNT dugc 1y lai nha 47 HL, phuong 2, quan PN, thanh phd Hb
Chi Minh.

[3] DPinh chi giai quyet phan yéu cdu cua 6ng NVT, ba PTNT vé viéc chim dat
Hop d6ng thué lai nha & s6 cong chimg 24857 ky ngay 10/10/2016 tai Phong cong ching
s6 6, Thanh phé H6 Chi Minh; Hop dong thué nha gitra ba NTHH va Coéng ty TNHH
SJFOODRO (bén thué lai); Yéu cau cua ba NTHH vé viée tra lai tién coc nha.

4 Vé an phi Dan su so thim: Ba NTHH phai chiu 300.000d an phi dan su so
tham.

Tra lai ong NVT va ba PTNT 300.0004 tién tam tmg an phi d ndp tai Bién lai thu
tam (g 4n phi, 1& phi Toa an sb 0042889 ngay 18/6/2020 cta Chi cuc thi hanh an quan
PN, thanh phé H6 Chi Minh.

[5] Trong han 15 ngay, ké tir ngdy tuyén an hém nay nguyén don, bi don c6 quyén
khang céo trong han 15 ngay ké tir ngay nhan dugc ban an hoic ban an duoc téng dat hop
1€.

Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh 4n dan su
thi ngudi duge thi hanh 4n dan su, ngudi phai thi hanh an dan su c6 quyén thoa thuan thi
hanh an, quyén yéu cau thi hanh an, tw nguyén thi hanh 4n hodc bi cudng ché thi hanh an
theo quy dinh tai cac Piéu 7, 7a va 7b Luat Thi hanh 4n dan sy; thoi hiéu thi hanh an
dugc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh 4n dan su.

Noi nhén: TM. HQI PONG XET XU SO THAM
- TAND tinh Gia Lai; Tham phan - Chu toa phién toa

- VKSND thanh pho Pleiku;

- Chi cuc THA-DS TP.Pleiku;

- Cac dqong su;
- Luu ho so; VP.



