TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Péc lap - Tu do - Hanh phic

Ban 4n s6: 237/2020/DS-PT
Ngay 17/7/2020 ,
VIv: “Tranh chap quyén su dung dat”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thdm gém c6:

Tham phan - Cha toa phién toa:  Ong Ping Van Y

Céc Tham phan: Ong Pham Vin Cong

Ba bBinh Ngoc Thu Huong

Thuw ky phién toa: Ba Pham Thi Hong Hanh — Thu ky Toa an nhan dan
Cap cao tai Thanh phdé H6 Chi Minh.

Dai dién Vign kiém sdt nhén déin cdp cao tai Thanh phé Ho Chi Minh
tham gia phién tda: Ba Pham Thi Hong Pao - Kiém sat vién.

Ngay 17 thang 7 nam 2020, Toa an nhan dan cép cao tai Thanh phé Ho
Chi Minh xét xtr phlc tham cong khai vu an thu 1y so: 62/2019/TLPT-DS ngay
25/01/2019, vé viéc: “Tranh chip quyén sir dung dat”.

Do Ban 4n dan sy so tham s6: 1770/2018/DS-ST ngay 29 thang 11 nam
2018 cua Toa an nhan dan thanh phd HO Chi Minh bj khang céo.

Theo Quyét dinh dwa vu 4n ra xét xtr phuc tham sb: 1082/2020/QDPT
ngay 17 thang 6 nam 2020, giira cac duong su:

1. Nguyén don: Cu Trinh Thi D, sinh nam 1919 (chét 04/5/2011)

Nguoi ké thira quyén va nghia vu t6 tung ctia Cu Trinh Thi D:

1.1.0ng Luong Vian C, sinh ndm 1957. (c6 mit)

Dia chi: 97 Nam Chau, Phuong 11, quan T, Thanh phé M

1.2. Ong Luong Cong T (Luong Thanh Cong), sinh nim 1957 (chét
11/5/2011).

Nguoi ké thira quyén va nghia vu t6 tung ctia 6ng Luong Cong T:

2.1 Ba Pham Thi T1 (Luong Tuyet Pham), sinh nam 1958



Pia chi: S6 9 Hong Puic, phuong Binh Tho, quan B, Thanh phé M

2.2. Ba Luong Thi Kién G (Luong Kien Giang Thi), sinh nam 1986

Dia chi: 18550 Farragut In Los Angeles CA 95030 USA.

Nguoi dai dién theo y quyén cua ba T1, ba G: Ong Luong Vin C, sinh
nam 1957 (c6 mat)

Dia chi: 97 Nam Chau, phuong 11, quan T, Thanh phé M

Nguoi bao vé quyén va loi ich hop phap cho ong C: Luat su Nguyén Thi
S — boan Luat su Thanh pho H6 Chi Minh (c6 mat)

2. Bi don: Cu Luong Van C1, sinh ndm 1926 (chét 25/9/2010)

Nguoi ké thira quyén va nghia vu t6 tung cia Cu Luong Vin C1

2.1. Ba Luong Thi Thu N, sinh nam 1966 (c6 mat)

Dia chi: 56/1B (s6 méi 97/7/30) duong sd 13 Quang Trung, phuong 11,
quan G, Thanh pho M.

2.2. Ong Luong Hong Q, sinh nam 1955. (ving mit)

Pia chi: 56/1B (s6 méi 656/87) dudng sd 14 Quang Trung, phuong 11,
quan G, Thanh ph6 M

2.3. Ba Luong Thi Thu T2, sinh ndm 1961 (vang mit)

Pia chi: 58/3 (s6 mdi 656/85 va 656/85A) duong s6 14 Quang Trung, phuong
11, quan G, Thanh pho M.

Nguoi dai dién theo ty quyén cho 6ng Q, ba T2: Ba Luong Thi Thu N (c6
mat).

2.4. Ba Luong Thi Thu C2, sinh ndm 1953 (chét 29/3/2012, khéng chong
con).

3. Nguoi ¢6 quyén loi, nghia vu lién quan:

3.1. Cy Hoang Thi N1, sinh nim 1927 (chét nim 2015).

Nguoi ké thira quyén va nghia vu t6 tung Cu Hoang Thi N1, sinh nam
1927 (chét nam 2015):

3.1.1. Ba Luong Thi Thu N, sinh ndm 1966 (c6 mat)

Dia chi: 56/1B (s6 méi 97/7/30) duong sé 13, Quang Trung, phuong 11,
quan G, Thanh ph6é M.

3.1.2 Ong Luwong Hong Q, sinh ndm 1955. (ving mit)



Pia chi: 56/1B (s6 méi 656/87) duong s6 14, Quang Trung, phuong 11,
quan G, Thanh phé M.

3.1.3 Ba Luong Thi Thu T2, sinh ndm 1961 (ving mit)

Pia chi: 58/3 (s mdi 656/85 va 656/85A) dudng sé 14, Quang Trung, Phudng
11, quan G, Thanh phé M.

Nguoi dai dién theo Gy quyén cho 6ng Q, ba T2: Ba Luong Thi Thu N (c6
mat)

3.2. Ba Luong Thi Thu N, sinh nam 1966 (c6 mat)

Dia chi: 56/1B (s6 méi 97/7/30) duong sé 13, Quang Trung, phuong 11,
quan G, Thanh ph6é M.

3.3. Ong Luong Hong Q, sinh ndm 1955 (vang mit)

Dia chi: 56/1B (s6 méi 656/87) duong s6 14, Quang Trung, phuong 11,
quan G, Thanh pho M.

3.4. Ba Luong Thi Thu T2, sinh nim 1961 (ving mit)

Dia chi: 58/3 (s6 mdi 656/85 va 656/85A) duodng sd 14, Quang Trung, Phuong
11, quan G, Thanh phé M.

Ngudi dai dién theo uy quyén cho 6ng Q, ba T2: Ba Luong Thi Thu N (c6
mat)

3.5. Ong Luong Cong T3, sinh nam 1934 (ving mit).

Dia chi: Vinh Hai, Thanh phé N, tinh K.

Nguoi dai dién theo Gy quyén 6ng T3: Ong Luwong Vian C (c6 mit)

3.6. Ong Luong Cong T (Luong Thanh Cong), sinh nam 1957 (chét
11/5/2011).

Nguoi ké thira quyén va nghia vu t6 tung ctia 6ng Luong Cong T (Luong
Thanh Cong):

3.6.1. Ba Pham Thi T1 (Luong Tuyet Pham), sinh ndm 1958 (ving mat).

Pia chi: S6 9 Hong Ptic, phudong Binh Tho, quan B, Thanh phd M.

3.6.2. Ba Luong Thi Kién G (Luong Kien Giang Thi), sinh nam 1986
(vang mat).

Dia chi: 18550 Farragut In Los Angeles CA 95030 USA

Nguoi dai dién theo iy quyén ctia ba T1, ba G: Ong Luong Van C, sinh

nam 1957 (c6 mat)



Pia chi: 97 Nam Chéu, phuong 11, quan T, Thanh phd M.

3.7. Ong Nguyén Van L, sinh nam 1966 (c6 mit)

Dia chi: 56/1B ( s6 méi 97/7/30) duong sb 13, Quang Trung, phudng 11,
quan G, Thanh phé M.

3.8. Ba Nguyén Ngoc Thu N2, sinh ndm 1990 (ving mit)

Dia chi: s6 56/1B (s6 méi 97/7/30) duong s6 13, Quang Trung, phuong
11, quan G, Thanh phé M.

3.9. Ba Nguyén Ngoc Kim N3, sinh nim 2000 (vang mat)

Dia chi: s6 56/1B (s6 méi 97/7/30) duong s6 13, Quang Trung, phuong
11, quan G, Thanh pho M.

3.10. Ba Tran Luong Thu T4, sinh nin 1988 (ving mit)

Dia chi: 56/1B (S6 méi 656/85 — 655/85A) Pudng s6 14, Quang Trung,
phuong 11, quan G, Thanh pho M.

3.11. Ba Tran Luong Thanh T5, sinh nim 1993 (vang mat)

Dia chi: 56/1B (S6 méi 656/85 — 656/85A) Puong sé 14, Quang Trung,
phuong 11, quan G, Thanh phé M.

3.12. Ong Lé Vin H, sinh ndm 1985 (vang mat)

Dia chi: 56/1B (S6 mdi 656/85 — 656/85A) Puong sé 14, Quang Trung,
phuong 11, quan G, Thanh phé M.

3.13. Ong Chau Si T6, sinh nim 1984 (vang mat)

Dia chi: 56/1B (S6 méi 656/85- 656/85A) Puong s6 14, Quang Trung,
phuong 11, quan G, Thanh pho M.

3.14. Ba Tran Luong Thu T7, sinh nim 1984 (vang mit)

Dia chi: 56/1B (S6 méi 656/85 - 656/85A) Puong s6 14, Quang Trung,
phuong 11, quan G, Thanh phé M.

3.15. Ong Luong Cong H1, sinh nim 1993 (ving mit)

Pia chi: S6 56/1B (S6 méi 656/87) duong s6 14, Quang Trung, phuong
11, quan G, Thanh pho M.

3.16. Ong Luong Céng H2, sinh nim 2000 (ving mit)

Dia chi: S6 56/1B (S6 méi 656/87) duong s6 14, Quang Trung, phuong
11, quan G, Thanh ph6 M.

3.17. Ba bBinh Thi My H3, sinh nim 1997 (ving mit)
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Pia chi: S6 56/1B (S6 mébi 656/87) duong s6 14, Quang Trung, phudng
11, quan G, Thanh phé M.

3.18. Tré Nguyén Ngoc Minh T8, sinh nam 2005 (vang mat)

Pia chi: 56/1B (s6 méi 97/7/30) Pudng s6 13, Quang Trung, phuong 11,
quan G, Thanh pho M.

Nguoi gidm ho cho tré Trung 1a ba Luong Thi Thu N (c6 mat)

3.19. Tré Luong Cong Khai H4, sinh ndm 2016 (ving mit)

Pia chi: 56/1B (S6 méi 656/87) duong s6 14 Quang Trung, phuong 11,
quan G, Thanh phé M.

Nguoi giam ho cho tré H4 1a 6ng Luong Cong H2 (vang mit)

3.20. Tré Lé Hoang Thién D1, sinh nam 2014

3.21. Tré Lé Hoang Minh T9, sinh ndm 2016

3.22. Tré Chau Nhiép Ut T10, sinh ndam 2017

Cung dia chi: 56/1B (S6 mdi 656/85 - 656/85A) duong 14 Quang Trung,
phuong 11, quan G, Thanh phé M.

Nguoi giam ho cho tré D1, tré T9 13 ba Tran Lwong Thu T5, sinh nim
1988 (vang mat)

Nguoi giam ho cho tré Ut T10 1a ba Tran Luong Thu T7, sinh nim 1984
(vang mit)

Nguoi khang cao: Ba Luong Thi Thu N.

NQI DUNG VU AN:

Theo don khdi kién, ban tw khai va cdc budi hoa gidi nguoi ké thira quyén
va nghia vu t6 tung ciia nguyén don — 0ng Lwong Vin C, nguoi ké thira quyén va
nghia vu té tung ciia 6ng T 1a bd Pham Thi T1, b Lwong Thi Kién G ¢6 dng C
lam dai dién trinh bay:

Niam 1984, 6ng Luong H5 chong ba D, cha 6ng C c6 mua nha dat sb
56/1B Quang Trung, Phuong 11, quan G, Thanh phé M nhung dé 6ng Luong
Vin C1 (em rudt ong H5) dtng tén. Pén thang 4/2004, 6ng Luong Vin C1 clng
vo 13 ba Hoang Thi N1 d3 1ap hop dong ting cho nha dat trén cho cac con cua
ong Luong Van C1 va ba Hoang Thi N1.

Ngay 12/9/2007, éng C1 va cac ba T2, N, C2 la nguoi dang s& hiru cac

cin nha trén dat co thoa thuan voi nguyén don vé viée tra lai dat cho éng H5 dé



xdy nha tho ho tdc, ong Luong Cong T da dua cho cac ba T2, N, C2 sb tién dé
cac ba giai chip no ngan hang do ho da thé chip gidy to nha trén cho ngan hang,
s6 tién 1a 488.145.473 dong. Ca 3 ba T2, N, C2 déu ky hop ddng vay tién cua
ong T, ndi dung hop ddng xac dinh 3 nguoi phai hoan tra dat lai cho nguyén
don, gia tri chuyén nhuong do 6ng T quyét dinh. Nhung sau d6 khong thoa
thuan duoc do cac ba T2, N, C2 yéu cau chia ' dién tich dt ma ca 3 hién dang
dimg tén s& hitu.

Nguoi ké thira quyén va nghia vu cua nguyén don 13 6ng Luong Vin C,
va dong thira ké ong Luong Cong T 12 ba T1, bad G ¢6 6ng C 1a dai dién khai
kién yéu cau dugc nhan % gia tri dat tai dia chi 97/7/30 duong 13, phuong 11,
Quan G, Thanh phé M; s 85, 85A, 87 dudng 14, phuong 11, quan G, Thanh
phé M nay 1a hém 656/85, 656/85A va 656/87. Nguyén don dé nghi xac dinh
gia tri dat bén nguyén don duge nhén theo gia tai thoi diém thi hanh an. Yéu cau
thi hanh 4n ngay khi an c6 hiéu luc phap luét.

Nguoi ké thira quyén va nghia vu té tung ctia 6ng T yéu cau phia bi don
tra lai s tién giai chdp ngan hang so tién goc 1a 488.145.473 dong va tién 1ai
cho dén thoi diém thi hanh an.

Yéu cau duoc tiép tuc duy tri Quyét dinh 4p dung bién phap khan cip tam
thoi s6 580/2010/QD-BPKCTT ngay 19/5/2010 cua Toa 4n nhan dan Thanh phd
Ho Chi Minh cho dén khi thi hanh 4n xong thi hty bo.

Bi don — Ong Luong Vin C1 (chét nam 2010), c6 nguoi ké thira quyén va
nghia vu t6 tung la ba Hoang Thi NI (chét nam 2015), ba Lwong Thi Thu C2
(Chét nam 2012 khéng chong con), ba Lwong Thi Thu N, ba Lwong Thi Thu T2,
6ng Luwong Hong O. Ba N la dai dién theo 11y quyén cia ba T2, 6ng Q trinh bay:

Ong Luong H5 va 6ng Luong Vin C1 1 anh em ruét. Nam 1984, ong C1
mua nha dat s6 56/1B Quang Trung, Phuong 11, quan G, Thanh phé M, tién
mua nha dat trén 13 cua 6ng H5. Nam 1985, 6ng H5 c6 thanh toan tién mua
nguyén vt liéu sira nha tri gia 01 luong vang, twong duong 2.500.000 ddng.

Ciing nam 1985, 6ng C1 ban nha dat s6 58/3 Quang Trung, Phudng 11,
quan G, Thanh phé M duoc 4,1 luong vang, dua tra 6ng H5 tién mua nha dat sd
56/1B Quang Trung, Phuong 11, quan G, Thanh phé M nhung dng H5 khdng

nhan, chi nhan 01 lugng vang tién vat tu sua nha.



Niam 2003, 6ng C1 hop thirc hoa nha dat s6 56/1B Quang Trung, Phudng
11, quan G, Thanh phé M. Nam 2004, 6ng C1, cu N1 tang cho 03 nguoi con,
hién nay trén dit c6 04 can nha:

- Nha dat s6 97/7/30 duong sd 13, phuong 11, quan G, Thanh phd M,
dién tich 140,44 m? do ba Lwong Thi Thu C2 13 chu s& hitu.

- Nha dét s6 85 duong s6 14, phuong 11, quan G, Thanh phd M, dién tich
27 m? do ba Lwong Thi Thu N 14 cha s& hiru.

- Nha dat s6 85A Puong sb 14, phuong 11, quan G, Thanh phé M, dién
tich 57,3 m” do ba Lwong Thi Thu T2 14 chu s& hiru.

- Nha dit s6 87 Puong sb 14, phuong 11, quin G, Thanh phdé M, dién
tich 138, 2 m* do ba Lwong Thi Thu N 14 chi s hitu.

Téng dién tich 04 can 1a 362,94 m>.

Nam 2004, ba C2 ky bao dam nha dat tai 97/7/30 Quang Trung, quin G,
Thanh phé M cho 6ng Q vay tién ctia Ngan hang NN&PTNT, khoan tién vay 13
290.000.000 déng. Nam 2005, ba N ky bao dam nha dat tai 85 Quang Trung,
quan G, Thanh phd M cho 6ng Q vay tién ciia Ngan hang An Binh, khoan tién
vay 1a 500.000.000 dong.

Nam 2007, ong Q khong con kha nang tra ng Ngan hang (con ng
488.000.000 dong) nén gia dinh bi don c6 dé nghi ong T giai chap dum sb tién
trén, dng T dong y. Sau khi giai chap, 6ng T giit toan bo s6 hong, s6 do cia 03
nha dit néu trén, 6ng T c6 dé nghi xdy mdt can nha nhé dién tich khoang 30m?
dé ho gia dinh 6ng C1 va ba T2 &. Tuy nhién nhan khau 02 ho trén téi 10 ngudi
ma ¢ trong nha dién tich chi 30m? 1a qua chat hep, do d6 gia dinh 6ng C1 khong
déng Y, dé nghi 6ng T cho ban phén dat 30m® va nhan thém khoan tién xay dung
dé mua chd & khac, nhung 6ng T khong déng y.

Ba N xac nhan sau khi giai chap ngan hang, 6ng T, ba N, ba C2, ba T2 ¢6
ky hop dong cho vay va hoan tra quyén str dung dat ngay 12/9/2007. Tuy nhién,
hop dong trén cac ba N, ba C2, ba T2 ky véi 6ng Luong Cong T3, thuc té tién
giai chip ngan hang 1a ciia 6ng T, nhung hop dong trén 6ng T khong ky. Do
khong thoa thuan duoc nén dén nay cac bén van khong thuc hién duoc hop dong
da ky két 12/9/2007. Tién vay bi don dong y tra ng g va lai tir nam 2007 dén
nam 2010 tong cong 1a 788.354.000 dong.



Pbi v6i yéu cau ciia nguyén don, ba N yéu cau tinh toan bo gia tri nha dat
trén trir di chi phi giai chap ngan hang, trir chi phi hop thirc hoa nha, con lai chia
d6i cho hai bén. Tién hop thirc hda nha nim 2003-2004, ba N xac dinh 1a sb tién
Viét Nam dong, twong duong 22 luong vang, nay ba N yéu cau bén nguyén don
tra 11 luong vang.

Pbi v6i phan chi phi hop thuc héa nha nim 2003-2004, 6ng C chi dong ¥
tra lai cho ba N sd tién 1a 100.000.000 dong.

Tai Ban an dan su so tham sb: 1770/2018/DS-ST ngay 29 thang 11 nim
2018 ciia Toa &an nhan dan Thanh phdé H6 Chi Minh quyét dinh:

Can ctr vao khoan 9 Diéu 26; diém a khoan 1 Diéu 37; Diéu 93; Diéu 94;
Piéu 95; khoan 1 Piéu 147; Biéu 266; Diéu 271; Diéu 273 B Lut tb tung dan su
nam 2015;

Cin cr vao Diéu 357, Piéu 468 B luat Dan sy nam 2015;

Can ctr Nghi dinh 70/CP ngay 12/6/1997 cta Chinh phu;

Cian cr vao Nghi quyét s6 326/2016/UBTVQHI14 ngay 30/12/2016 cua

Uy ban Thuong vu Qudc Hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan
1y va st dung an phi va 1€ phi toa an.

1. Chép nhan yéu cau khoi kién cta nguyén don — Cy Trinh Thi D (chét
nam 2011) c¢6 nguoi ké thira quyén va nghia vu té tung 1a 6ng Luong Vin C,
dong thira ké 6ng Luong Cong T (Luong Thanh Cong) la ba Pham Thi T1
(Luong Tuyet Pham), ba Lwong Thi Kién G (Luong Kien Giang Thi) c6 6ng
Luong Vin C dai dién yéu cau 6ng Luong Vin C1 (chét nim 2010) c6 ngudi ké
thira quyén va nghia vu t6 tung 1a ba Luong Thi Thu N, ba Luong Thi Thu T2,
6ng Luong Hong Q co trach nhiém hoan lai cho nguoi ké thira quyén va nghia
vu t6 tung ctia Cu Trinh Thi D la 6ng Luong Vin C, dong thira ké 6ng Luong
Cong T (Lwong Thanh Cong) 1a ba Pham Thi T1 ( Luong Tuyet Pham), ba
Luong Thi Kién G (Luong Kien Giang Thi) 1/2 gié tri quyén str dung dét, tai cac
nha dat:

- 86 97/7/30 duong sb 13, phuong 11, quin G, theo Gidy ching nhan
quyén s& hitu nha & va quyén stir dung dat & s6 18653/2003 ngay 16 thang 12
nam 2003 do Uy ban nhan dan quan G, Thanh phé M cép.



- S6 85 duong s6 14, phuong 11, quan G theo gidy ching nhan quyén so
hitu nha & va quyén sir dung dat ¢ s6 20355/20003 ngay 31 thang 12 nim 2003
do Uy ban nhéan dan quan G cap.

- S6 85A duong sd 14, phuong 11, quan G theo Gidy ching nhan quyén
st dung dat s H00636/26899 ngay 21 thang 11 nim 2005 do Uy ban nhan déan
quan G, Thanh phé M cip.

- S6 87 duong s6 14, phuong 11, quan G theo gidy ching nhan quyén so
hitu nha & va quyén st dung dat & s 19348/2003 ngay 19 thang 12 nam 2003 do
Uy ban nhan dan quan G, Thanh phé M cap.

- 04 can nha trén cé téng dién tich la: 362,94 m? nén cac déng thira ké cua
ba D duoc nhan 181,47 m? dat.

Gié tri nha déat co dién tich 181,47 m® duoc xéac dinh tai thoi diém thi
hanh an.

2. Chap nhan yéu cau ciia ba Pham Thi T1 (Luong Tuyet Pham), ba
Luong Thi Kién G (Luong Kien Giang Thi) budc ba Luong Thi Thu N, ba
Luong Thi Thu T2, 6ng Luwong Hong Q phai tra cho ba G va ba T1 s6 tién la:
978.731.673 ddng (trong d6 tién gbc 1a 488.145.473 dong, tién lai Ia
490.586.200 dong).

3. Ghi nhan sy tu nguyén cua 6ng Luong Van C, ba Pham Thi T1, ba
Luong Thi Kién G tra tién hop thirc hoa cac nha dat va cong stc trén cho ba
Luong Thi Thu N, ba Luong Thi Thu T2, s6 tién 1a 100.000.000 dong.

Céc bén thi hanh 4n tai Co quan Thi hanh an c6 thAm quyén ngay sau khi
an c6 hiéu lyc phap luat.

Ké tir ngay bén duoc thi hanh 4n c6 don yéu cau, bén phai thi hanh an
chua thanh toan sd tién néu trén, thi phai tra 1ai déi véi sb tién cham tra theo quy
dinh tai Diéu 357, Piéu 468 B9 luat dan sy nam 2015,

4. Duy tri Quyét dinh 4p dung bién phap khan cip tam thoi sb
580/2010/QD-BPKCTT ngay 19/5/2010 ctia Toa an nhan dan Thanh phé Ho
Chi Minh cho dén khi thi hanh 4n xong dé dam bao thi hanh an.

5. Huy bo Quyét dinh budc thuc hién bién phap bao dam sb
1266/2010/QD-BPBD ngay 19/5/2010 ctia Toa an nhan dan Thanh phd H6 Chi
Minh.



Ong Lwong Vian C dugc quyén lién hé véi Ngan hang TMCP Cong
thwong Viét Nam chi nhanh Thanh phd HO6 Chi Minh dé nhén lai 70.000.000
dong do ba Nguyén Thi S di ndp ngay 19/5/2010 vao tai khoan s
179010000002510 va tién 1i phat sinh (néu co).

Ngoai ra ban an con tuyén vé chi phi do v&, dinh gia, 4n phi va quyén
khang cao theo luat dinh.

Ngay 12/12/2018, ba Lwong Thi Thu N khang c4o toan bd ban 4n so tham,
yéu cau Toa an cip phuc tham stra Ban 4n so thim. Tai phién tda phic thim, ba
Luong Thi Thu N cho rang 6ng Luong H5 mua can nha 48m’ (4m x 12m), con
phan dit xung quanh do gia dinh ba khai thac, quan 1y tir dat mau chuyén d6i thanh
dat tho, thudc quyén sir dung cua gia dinh ba. Nay ba dong ¥ hoan tra cho gia dinh
nguyén don Y gia tri dat cta 48m? theo gia ctia Chimg thu thim dinh méi nhat nim
2019; yéu cau phia nguyén don phai tra chi phi lam gidy to nha dat % 1a 11 luong
vang. D6i véi sd tién von va i phai tra cho ong Luong Cong T, ba dong ¥ voi ban
an so tham khong ¢ yéu cau xem xét lai, khdng khang céo ndi dung nay va ciing
khéng con yéu cau gi khac.

Ngudi bao vé quyén va loi ich hop phép ctia 6ng Luong Van C cho ring
ngudn gdc can nha c6 dién tich 48m’ gin lién trén dién tich dat 385m” 1a cia cha
me 6ng Luong Van C mua, giao cho em la Cu Luong Van C1 quan ly, st dung;
phtt hop véi 10 khai ctia ba Luong Thi Thu N tai Toa an cap so tham, pht hop véi
gidy dé nghi cta gia dinh ba Luong Thi Thu N yéu cau duoc chia ¥4 quyén st dung
dat. Do d6, Toa an cap so tham budc gia dinh ba Lwong Thi Thu N phai tra % gia
tri khu dat cho nguyén don 1a phu hop. Nay cac duong su ciing dong ¥ gia dugc
dinh gia lai tai cAp phuc thim theo Chimg thu tham dinh gia cia Cong ty C6 phan
thAm dinh gia va tu van Viét Nam nén dé nghi Hoi dong xét xtr budc bi don phai
hoan tra cho nguyén don % gié tri khu dat theo gia Chimg thu thim dinh, giao toan
b6 dién tich dt va tai san trén dat cho bj don. Ba Luong Thi Thu N yéu cau thanh
todn chi phi lam gidy to nha dat tai Toa an cdp so tham nhung ba N khong c6 don
va khéng nop tam tng &n phi nén Toa &n cip so tham khong xem xét. Nay ba
Luong Thi Thu N tiép tuc yéu cau, cap phuc thim khong co quyén xem xét.

Y kién cua vi dai dién Vién kiém sat nhan dan cp cao tai Thanh phd Hb Chi
Minh vé viéc giai quyét vu 4n nhu sau: Vé thil tuc to tung, cac duong sy, nguoi tién
hanh 6 tung tuan thu dung quy dinh ciia phap luat. V& noi dung vu an, Toa an cap

so thdm da chia ' gia tri ctia khu dat cho nguyén don tai thoi diém thi hanh 4n 1a
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hop tinh, hop 1y va phu hop véi y chi cua gia dinh ba Luong Thi Thu N. Nay ba
Luong Thi Thu N khéng céo chi dong ¥ chia % dién tich dét gin lién cin nha 48m?
1a khong phu hop nén d& nghi Hoi dong xét xir khong chip nhan. Toa &n cip phuc
tham da dinh gi4 lai nha dét, hai bén déu thong nhat gid nay nén dé nghi Hoi dong
xét xtr chdp nhan yéu cau clia nguyén don, budc bi don tra cho nguyén don % gié
tri quyén sir dung dét cia dién tich 359,8m” theo gia Chimg thu thdm dinh 13
10.911.639.000 dé)ng; bi don duoc quyén sO hiru va st dung toan bd di¢n tich dat
trén 1a phu hop, ddm bao viéc thi hanh an. Noi1 dung khac khong c6 can cir va

khong yéu cau, nén giit nguyén nhu ban an so tham.
NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu, ching cir ¢6 trong ho so vu an dugc xem
xét tai phién toa va cin clr vao két qua tranh tung tai phién toa, Toa 4n nhan
dinh nhu sau:

- Bon khang cao cua ba Luong Thi Thu N ding quy dinh cua phap luét nén
dugc xem xét theo trinh ty phuc tham.

- Xét khang céo cuiia ba Luong Thi Thu N yéu cau hoan tra cho phia nguyén
don Y gi4 tri quyén sir dung dat gan lién cin nha 48m” (4m x 12m) theo gia cua
Chung thu tham dinh ndm 2019 va yéu cau phia nguyén don phai thanh toan % chi
phi 1am gidy to nha dat 1a 11 lugng vang SJC thi thay:

[1]. Tai Toa &n cip so tham, ba Luong Thi Thu N 14 ngudi ké thira quyén
va nghia vy t6 tung ctia Cu Luong Van C1, Cu Hoang Thi N1 va 12 nguoi dai dién
theo iy quyén cta bi don, ngudi c6 quyén loi nghia vu lién quan déu xac dinh
ngudn gdc nha dat tai sé 56/1B Quang Trung, phuong 11, quin G, Thanh phé M
do cu Luong H5 mua nhung dé cho em trai 1a Cu Luong Vian C1 dung tén (BL:
240, 242, 263, 267); phi hop véi hop dong cho vay va hoan tra quyén sir dung
dat gitta 6ng Luong Coéng T va ba Luong Thi Thu C2, Lwong Thi Thu N va
Luong Thi Thu T2 thoa thuan va ky tén (BL: 80, 81, 82, 100, 101). Do d6, c6
can cur xac dinh nha dat s6 56/1B (cii) Quang Trung, phuong 11, quan G, Thanh
phé M la tai san cta vo chong cu Luong H5.

[2]. Theo Gidy d& nghi cua gia dinh Cu Luong Van C1 gui Toa 4n cép so
tham c6 ndi dung: No cua ong Luong Cong T tra ng cho Ngan hang s& tra theo

1di suat cua Ngan hang; chia 1am hai phan dat, s6 hong bén bac bén chi tra (cu
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Hién); mot nira dat tinh cong gitt dat 25 nam; 16 phi mua ban, 1& phi Cong
ching, 1¢ phi trudc ba chia déi (BL: 189);

[3]. Tai Toa 4n cép so tham, ba Luong Thi Thu N d4 thoa thuan tra cho
nguyén don Y gia tri dat, duoc nguyén don dong ¥ phu hop vdi cong stc gin
gilt, quan 1y va lam tang gia tri dat cua bi don nén dugc cap so thim ghi nhén 13
phu hop. Tuy nhién, ba Lwong Thi Thu N dé nghi duoc ban tai san va thanh toan
tién cho phia nguyén don. Toa an cdp so tham xac dinh gia tri nha dat duoc
thanh toan tinh tai thoi diém thi hanh an. Do khong chap nhan nodi dung nay nén
ba Luong Thi Thu N khang c4o. Nay ba Lwong Thi Thu N cho rang khi mua cin
nha gin lién voi 48m” dat nén gia dinh ba chi dong y thanh toan % gid tri cta
dién tich 48m’ dat 1a khong phu hop véi dién tich dat gan lién nha trong gidy
thoa thuan ban nha lap ngay 24/7/1981 (BL 700), la khéng c6 cén ct.

[4]. Tai phién toa phlc thim, cac bén thong nhat nha va cic cong trinh
trén dat do bi don xay dung; nguyén don, bi don déu dong ¥ gia trj tai san da
dinh theo Chimg thur thim dinh gia ngay 02/12/2019 cta Cong ty C6 phan thim
dinh gia va tu van Viét Nam. Nhu vay, dién tich dat thuc té 1a 358,9m? thudc
quyén st dung chung ctia nguyén don va bi don; hién bi don va mot s6 ngudoi co
quyén loi, nghia vu lién quan dang ¢ trén dat nén giao quyén sir dung dat cho bi
don 13 phu hop, dong thoi cling phu hop véi Gidy dé nghi cua gia dinh Cu
Luong Van C1 giri cho Toa an cdp so tham va ¥ kién ctia nguyén don tai phién
toa phuc thim. Do dé, budc bi don hoan tra cho nguyén don ¥ gia tri quyén st
dung dat, bi don duoc quyén st dung toan bd dién tich dét trén. Theo Chung thu
tham dinh gia, quyén sir dung dat noi trén co gia tri 1a 21.823.278.269 dong nén
bi don phai thanh toan cho nguyén don % 1a 10.911.639.000 dong va bi don
dugc quyén sir dung dién tich 358,9m? dit 1a phu hop.

[5]. Xét khang céo ctia ba Luong Thi Thu N yéu cau nguyén don phai chi
tra Y5 chi phi 1am gidy to nha dt 1a 11 lugng vang SJIC: Tai Toa an cp so tham, ba
Luong Thi Thu N khéng c6 don phan té va khéng cung cip duoc tai lidu ching
ctr, cap so tham khong xem xét nén cap phiic tham khong c6 cin ctir dé giai
quyét ndi dung khang cdo nay ctia ba Luong Thi Thu N,

[6]. Tai phién toa phuc tham, ngudi khang cédo ba Luong Thi Thu N
khong cung cép dugc tai liéu ching ct méi, dé ching minh cho yéu cau khang
c4o ciia minh; Hoi dong xét xtr thy quan diém cua dai dién Vién kiém sat nhan
dan cap cao tai Thanh phd HO6 Chi Minh phu hop véi nhitng nhan dinh trén nén
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dugc chip nhan, bac toan bd don khang cdo cua ba Luong Thi Thu N; Stra mot
phan ban an so tham vé& s tién phai tra cho nguyén don va phan an phi so thim
phai chiu trén sb tién phai tra. Ba Luong Thi Thu N phai chiu 4n phi dan su
phuc tham.

[7]. Cac ndi dung khac ctia ban an so thim, duong su khéng c6 khang
c4o, Vién kiém sat khong khang nghi di c6 hiéu luc phap luat, ké tir ngay hét
thoi han khang cao, khang nghi.

Vi cac l€ trén,

QUYET PINH

Cin ctr khoan 2 Diéu 308 B¢ luét tb tung dan sy nam 2015,

|. Khéng chap nhan khang cdo ctia ba Luwong Thi Thu N, sira mot phan
ban an so tham.

Cian ctr vao khoan 9 Diéu 26; diém a khoan 1 Diéu 37; khoan 1 Piéu 147;
khoan 1 Piéu 148 Bo Luat td tung dan sy ndm 2015; Can ctr khoan 1 Piéu 11
Nghi dinh 70/CP ngay 12/6/1997 cua Chinh phi, quy dinh vé an phi va 1é phi
tda an; Can cu khoan 1 Piéu 29 Nghi quyét s6 326/2016/UBTVQHI14 ngay
30/12/2016 ciia Uy ban Thuong vu Qudc Hoi quy dinh vé muc thu, mién, giam,
thu, ndp, quan 1y va sir dung an phi va I¢ phi toa an.

1. Chap nhan yéu cau khdi kién ctua nguyén don — Cu Trinh Thi D (chét
nam 2011) c6 nguoi ké thira quyén va nghia vu t6 tung 1a 6ng Luong Vin C,
dong thira ké 6ng Luong Cong T (Luong Thanh Cong) & bd Pham Thi T1
(Luong Tuyet Pham), ba Lwong Thi Kién G (Luong Kien Giang Thi) c6 éng
Luong Vin C dai dién yéu cau 6ng Luong Vin C1 (chét nim 2010) c6 ngudi ké
thira quyén va nghia vy t6 tung 12 ba Luong Thi Thu N, ba Luong Thi Thu T2,
6ng Luong Hong Q c6 trach nhiém hoan lai cho nguoi ké thira quyén va nghia
vu t6 tung cta Cu Trinh Thi D la 6ng Luong Vin C, dong thira ké 6ng Luong
Cong T (Luong Thanh Cong) la ba Pham Thi T1 (Luong Tuyet Pham), ba
Luong Thi Kién G (Luong Kien Giang Thi) 1/2 gia tri quyén str dung 358,9m’
dat 12 10.911.639.000 dong.

2. Chap nhan yéu cau cta ba Pham Thi T1 (Luong Tuyet Pham), ba
Luong Thi Kién G (Luong Kien Giang Thi) budc ba Luong Thi Thu N, ba
Luong Thi Thu T2, 6ng Luong Hong Q phai tra cho ba Pham Thi T1 (Luong
Tuyet Pham), ba Luong Thi Kién G (Luong Kien Giang Thi) sb tién 1a
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978.731.673 ddng (trong d6 tién gbc 1a 488.145.473 dong, tién lai Ia
490.586.200 dong).

3. Ghi nhan sy tu nguyén cua 6ng Luong Van C, ba Pham Thi T1, ba
Luong Thi Kién G tra tién hop thirc héa cac nha dat va cong strc trén cho ba
Luong Thi Thu N, ba Lwong Thi Thu T2, s6 tién 1a 100.000.000 dong.

Céc bén thi hanh 4n tai Co quan Thi hanh an c6 thidm quyén ngay sau khi
an c6 hiéu luc phap luat.

Ké tir ngay bén duoc thi hanh 4n c6 don yéu cau, bén phai thi hanh an
chua thanh toan s6 tién néu trén, thi phai tra 14i ddi véi sb tién cham tra theo quy
dinh tai Diéu 357, Diéu 468 B9 luat dan sy nam 2015.

4. Ba Luong Thi Thu N, ba Lwong Thi Thu T2, 6ng Luong Hong Q sau
khi thanh toan cac khoan tién trén cho éng Luong Vin C, dong thira ké ong
Luong Cong T (Luong Thanh Cong) 1a ba Pham Thi T1 ( Luong Tuyet Pham),
ba Luong Thi Kién G (Luong Kien Giang Thi) thi duoc quyén st dung 358,9m”
dét theo céc Giéy chiirng nhan quyén s& hiru nha & va quyén st dung dat ¢ da
cép nhu sau:

- 86 97/7/30 duong sb 13, phuong 11, quan G, theo Gidy ching nhan
quyén so hitu nha ¢ va quyén sir dung dat ¢ sb 18653/2003 ngay 16 thang 12
nam 2003 do Uy ban nhan dan quan G, Thanh phé M cép.

- S6 85 duong s6 14, phuong 11, quan G theo gidy ching nhan quyén so
hitu nha & va quyén sir dung dat & s6 20355/20003 ngay 31 thang 12 nam 2003
do ij ban nhan dan quan G, Thanh phé M cép.

- S6 85A duong sé 14, phuong 11, quan G theo Gidy chung nhan quyén
str dung dat s6 H00636/26899 ngay 21 thang 11 nam 2005 do Uy ban nhan dan
quan G, Thanh phd M cép.

- S6 87 duong s6 14, phuong 11, quan G theo gidy ching nhan quyén so
hitu nha & va quyén st dung dat ¢ s6 19348/2003 ngay 19 thang 12 nam 2003 do
Uy ban nhan dan quan G, Thanh phé M cap.

5. Duy tri Quyét dinh 4p dung bién phap khan cip tam thoi sb
580/2010/QD-BPKCTT ngay 19/5/2010 cta Toa an nhan dan Thanh phé Ho
Chi Minh cho dén khi thi hanh 4n xong dé dam bao thi hanh an.
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6. Hay bo Quyét dinh budc thyc hién bién phip bao dam sb
1266/2010/QD-BPBD ngay 19/5/2010 ctia Toa an nhan dan Thanh phd H6 Chi
Minh.

Ong Lwong Vian C dugc quyén lién hé voi Ngan hang TMCP Cong
thwong Viét Nam, Chi nhanh Thanh phé H6 Chi Minh dé nhan lai 70.000.000
déng do ba Nguyén Thi S di ndp ngay 19/5/2010 vao tai khoan sb
179010000002510 va tién 1ai phét sinh (néu co).

7. Vé chi phi do v&, thim dinh va dinh gia do ong Luong Vin C tu
nguyén chiu va da ndp xong.

8. Vé an phi dan sy so thAm:

- Ba Luong Thi Thu N, ba Luong Thi Thu T2, 6ng Luong Hong Q phai
chiu an phi dan sy so tham 1a 37.911.000 dong.

- Ba Luong Thi Thu N, ba Luong Thi Thu T2 phai chiu an phi dan sy so
tham 1 27.574.600 dong.

- Hoan lai s6 tién tam tng an phi dan su so thadm cho 6ng Luong Van C
1.250.000 dong (Mot triéu, hai trim nim muoi ngan doéng) theo bién lai s6
004936 ngay 28/5/2008 va sd tién 19.500.000 dong (Mudi chin triéu, nim trim
ngan dong) theo bién lai s6 06546 ngay 25/02/2014 ciia Cuc Thi hanh an dén su
Thanh phé H6 Chi Minh.

II. Vé an phi dan sy phac thim: Ba Luong Thi Thu N phai chiu 300.000
ddng, khau trir sb tién tam tmg an phi d nop theo Bién lai thu s6 0045847 ngay
14/12/2018 ctia Cuc Thi hanh an dan sy Thanh phd HO Chi Minh. Ba Luong Thi
Thu N da nop xong.

Trong trudng hop ban 4n, quyét dinh duoc thi hanh theo quy dinh tai Piéu
2 Luat Thi hanh dn dan sy thi nguoi duge thi hanh an dan su, nguoi phai thi
hanh 4n dan su c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty
nguyén thi hanh an hogc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6,
7, 7a, 7b va Diéu 9 Luat Thi hanh an dan su, thoi hiéu thi hanh an dugc thuc
hién theo quy dinh tai Diéu 30 Luat thi hanh an dan su.

I11. Ban an phtic thim c6 hiéu luc phap luat ké tir ngay 17/7/2020.
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Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- Toa an nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND céap cao tai Tp. Ho Chi Minh;
- TAND Tp. H6 Chi Minh;

- VKSND Tp. Hb Chi Minh;

- Cuc THADS Tp. H6 Chi Minh;

- Cac duong su (10);

- Luu HS (1) VT (6) (PTHH 22).

(da ky)

Piing Vin Y
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