TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH NINH BINH Poc 1ap - Tw do - Hanh phiic

Ban 4n sd: 02/2023/DS-PT

Ngay: 28 - 11 - 2023

V/v tranh chip hop ddng thi cong
xay dung cong trinh

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH NINH BINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thdm phan - Chii toa phién toa: ba Nguyén Thi Phuong.
Cdc Tham phan:
+ Ong Pham Vin Khoi.
+ Ba Tran Thi Sam.
- Thuw ky phién toa: ba Tran Thi Huyén — Thu ky ctia Toa an nhan dan tinh
Ninh Binh.
- Dgi di¢n Vién Kiém sdt nhan ddn tinh Ninh Binh: ba Bui Thi Thay Hang -
Kiém sat vién tham gia phién toa.
Ngay 28/11/2023 tai try s¢ Toa 4n nhan dén tinh Ninh Binh xét xu phuc tham
cong khai vu an thy ly s6: 03/2023/TLPT-KDTM ngay 03/10/2023 ve “Tranh
chap hop dong thi cong xay dung cong trinh™.

Do Ban 4n dan sy so tham s6 03/2023/KDTM-ST ngay 26/5/2023 ciia Toa
an nhan dan thanh pho N, tinh Ninh Binh bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr phlc tham s6 03/2023/QP-PT ngay
31/10/2023, gitra cac duong su:

1. Nguyén don: COng ty B.

Dia chi: tang 10, Toa nha D, sb 38A, Pai 10 L, phuong D, thanh phd T, tinh
Thanh Hoa.

Nguoi dai dién hop phap cua Cong ty B:
+ Ba Vii Thi T, Trudng ban kiém soat ctia Cong ty B.
+ Ba Tran Thu H, chuyén vién Phong T6 chtrc — Hanh chinh ctua Cong ty B.

Ba Vi Thi T, ba Tran Thu H déu la ngudi dai dién theo uy quyén (theo van
ban uy quyén ngay 28/11/2023). (C6 mat)
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Nguoi bao vé quyén va loi ich hop phap ciia nguyén don: 6ng Nguyén Hiru
Toai - Luat su cia Coéng ty Luat TNHH Hung Pong, thudc Poan luat su thanh
phé Ha Noi. Dia chi: s 15 Lé Vian Thiém, phuong Nhan Chinh, quan Thanh
Xuan, thanh phé Ha Noi. (Co mit)

2. Bi don: Cong ty A.

Pia chi: phé 9, phuong D, thanh phd N, tinh Ninh Binh.

Nguoi dai dién hop phap cua Cong ty A:

+ Ong Nguyén Xuéan H, Pho Giam dbc phu trach k¥ thuat cia Cong ty A.

+ Ong Duong Pinh K, sinh ndm 1958; dia chi: s6 7A, duong D, phd D,
phuong T, quan H, thanh pho Ha Ni.

~Ong Duong Pinh K va 6ng Nguyén Xuan H déu la ngudi dai dién theo uy
quyén (theo van ban uy quyén ngay 18/11/2023). (C6 mat)

3. Nguoi khang cao: Cong ty B (nguyén don) va Cong ty A (bi don).
NOI DUNG VU AN

Theo Pon khéi kién, trong qud trinh gidi quyét vu dn, NQueoi dai dién hop
phap cua nguyén don trinh bay:

Ngay 10/4/2018 Cong ty B (sau day viét tat 1a Céng ty B — Bén B) c6 ky két
Hop dong thi cong xay dung cong trinh sb 1004/2018/HDXD/TN-PVCTH (sau
day viét tat 1a Hop dong s6 1004) véi Cong ty A (sau ddy viét tit 1a Cong ty A —
Bén A), thudc “Dw dn ndng cdp, mo réng Quoc 16 217 doan tir Km59+900-
Km82+200, hang muc: thi céng xdy dung nén mdt dwong va cong trinh thodt nuée
doan tuyén Km67+248,34-Km73+00”. Hop dong co gia tri 49.999.000.000 dong
(43 bao gdm 10% thué VAT). Ngay 02/7/2019, giita hai bén tiép tuc ky Phu luc
b6 sung hop ddng l1an thir nhat (s6 01) vé viéc diéu chinh gia hop dong, trong d6
hai bén thong nhat hinh thirc hop dong 1a hop ddng don gia diéu chinh, gid hop
ddng ctia bén B s& bang gia cua bén A thanh toan véi Chu dau tu (ké ca chi phi
bu gid) va gidm trir 5% chi phi quan ly cua bén A.

Tai Piéu 7.4 ctia hgp dong c6 quy dinh vé viéc thanh toan nhu sau: thanh
toan giai doan: bén A s& thanh toan cho bén B ting dot theo tién d6 nghiém
thu/thanh toan ctia bén A véi Chit du tu. Mdi dot khéi luong hoan thanh cta bén
B dugc Chu dau tu, Tu van giam sat (TVGS) nghiém thu, bén A sé& thanh toan
cho bén B dén 95% gia tri hoan thanh sau khi trir cac khoan tam ung tuong (mg.
Thanh toan 1an cudi: khi bén B hoan thanh toan bo cac cong viéc theo hop dong
duge Chu dau tu va TVGS nghiém thu, bén A s& thanh toan cho bén B dén 95%
gia tri hoan thanh. Quyét toan: sau khi cong trinh chuyén sang nghia vu bao hanh,
hai bén tién hanh quyét toan hop dong. Bén A sé& thanh toan cho bén B 100% gia
tri con lai sau khi bén A nhan dugc day du cac ho so theo quy dinh.
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Phia Cong ty B da thyuc hién ndi dung cong viéc, dam bao thi cong theo dung
ban v& ky thuat, dung tién do va chat luong cong trinh theo nhu yéu cau cua Chu
dau tu cling nhu trong hop dong da ky keét.

Ngay 22/12/2020, Du an da dugc nghiém thu va dua vao sir dung. Theo Bién
ban ban giao, tiép nhan cong trinh dwa vao sir dung gitra dai dién Chu dau tu (Ban
quan Iy dy an T), TVGS, nha thau thi cong (Lién danh Cong ty ¢6 phan T & Cong
ty A), S6 Giao thong van tai Thanh Hoa, Ban QLDA DTXD cong trinh giao thong
s6 2 T, Cong ty cd phan quan 1y va xay dung duong bd I T, trong ndi dung bién
ban co6 ghi 10:

“3. Cac hang muyc cong trinh dugc ban giao:

Goi thau s6 2.1: nang cap doan Km59+900-Km82+200 (HW217-P2-1) thudc
Duy an dau tu xay dung cong trinh nang cip mang ludi giao thong GMS phia Bic
lan 2 (Qubc 16 217) vay von ADB di hoan thanh dung theo ho so thiét ké duoc
cap c6 thAm quyén phé duyét va dugc ngiém thu theo dung quy dinh. B GTVT
da c6 van ban sd 1702/CQLXD-QLCD1 ngay 04/8/2020 chap thuan cong tac
nghiém thu, dua vao khai thac st dung.

V. KET LUAN: S& GTVT Thanh Hoa ddng y tiép nhan Goéi thau sé 2.1:
nang cap doan Km59+900-Km82+200 (HW217-P2-1) thuéc Dy an dau tu xay
dung cong trinh nang cip mang ludi giao thong GMS phia Bic 1an 2 (Quéc 16
217) vay von ADB dé thuc hién trach nhiém cua don vi quan 1y, khai thac theo
dung tham quyén ké tir ngay 22/12/2020. Nha thau chju trach nhiém bao hanh
cong trinh theo quy dinh. Thoi gian bao hanh 13 365 ngay ké tir ngay 22/12/2020”.

Nhu vay, cong trinh da hoan thién, dugc dua vao §L°1’ dung, bat dau thoi gian
bao hanh tir ngay 22/12/2020 nhung phia Cong ty A van chua hoan thanh nghia
vu thanh toan cho Cong ty B theo nhu hop dong da ky két.

Tai ho so quyét toan A-B Hop dong s6 HW217-P2-1: nang cip cau va dudng
(doan Km59+900-Km82+200) giita Chu dau tu: Ban quan 1y du 4n T va Nha thau
Lién danh Céng ty co phan T va Cong ty A gi tri hang muc cong viéc do Cong
ty A thuc hién 1a: 54.610.144.460 dong.

Nhu vay, khdi lugng hoan thanh dugc Chu dau tu nghi¢m thu thanh toan va
Cong ty A Xac nhan tai Cong vin s6 102/CV-TN ngay 31/12/2021 Ila:
51.842.911.000 ddng va gia tri nay Chu dau tu da thanh toan cho Cong ty A. Tuy
nhién Céng ty A méi thanh toan cho Cong ty B sé tién 39.878.530.000 dong.

Ngoai ra, tai khoan 11.1 Piéu 11 caa hop dong da c6 quy dinh vé phat hop
dong nhu sau: “Trudng hop bén A cham thanh toan qua 21 ngay ké tir ngay dén
han thanh todn thi s€ phai chiu mirc phat chdm thanh toan theo 1ai suat qua han
ctia ngan hang bén B cho s6 tién cham thanh toan tinh tir thoi diém dén han thanh
toan”. Nhu vay, ngoai viéc thuc hién nghia vu thanh toan theo hop dong, Cong ty
A con phai thanh toan s tién phat cham thanh toan theo lai sudt qué han cua Ngan
hang TMCP Bong Nam A - Chi nhanh Thanh Ho4 (Seabank Thanh Ho4), tinh tir
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thoi diém cong trinh hoan thién va dwoc nghiém thu, dua vao st dung ngay
22/12/2020.

Ngay 31/12/2021 Cong ty A da giri van ban sb 102/CV - TN quyét toan gia
tri khéi lugng hoan thanh, gia trj cong no goi thau 217 giri cho Cong ty B, trong
d6 Cong ty A xac dinh gia tri khoéi lugng quyét toan theo hop dong la:
51.842.911.000 dong Cong ty A con ng Cong ty B s tién: 11.964.381.000 dong.
Cong ty B da nhiéu lan gui Cong van yéu cau thanh toan nhung Cong ty A khong
hop tac trong viéc trao doi, thanh toan tién ng.

Nguyen don dé nghi Toa an giai quyét: budc Cong ty A phai tra cho Cong ty
B tong s6 tién 1a: 16.533. 381.429 ddng, trong do: sé tién theo Hop ddng sb 1004
la 11.964.381.000 ddng, sb tién phat theo hop dong tinh tir thoi diém cham thanh
toan ngay 22/12/2020 dén ngay 26/5/2023 1a: 11.964.381.000 dong x 10,5% X
150% x 885 ngay = 4.569.000.429 dong va tién cham thanh todn tir ngay
26/5/2023 dén khi Cong ty A hoan thanh nghia vu tra no.

Tai ban tw khai, trong qud trinh gidi quyét vu dn, nQuoi dai dién hop phdp
cua bi don trinh bay:

Bi don théng nhat vé6i 10i khai cua nguyén don vé ndi dung Hop dong sd
1004 ngay 10/4/2018. i voi yéu cau khoi kién caa nguyén don Cong ty A khong
déng y va khong chap nhan nghia vu thanh toan cho Cong ty B sd tién no la:
11.964.381.000 dong voi cac Iy do nhu sau:

Trong thot gian thuc hién hop ddng, Cong ty B da c6 vin ban dé nghi thanh
toan, giai quyct vudng mac ddng thoi Cong ty A cling da tra 101 bang vin ban va
nhiéu lan dé nghi, yéu cau Cong ty B ddi chiéu cong ng, hai bén phai xac nhan
vao cong ng nhung Cong ty B khong hop tac voi Cong ty A dé ddi chiéu cong no,
xéac nhan cOng no 13 vi pham nhiing diéu cam két trong hop dong.

Trong qua trinh thyc hién va thi cong cong trinh, theo Piéu 7 cua hop dong,
Cong ty A xac dinh da thanh toan dung theo tién d¢ thi cong, nghiém thu cong
trinh cho Céng ty B véi tong so tién 1a: 39.878.530.000 dong.

Qua trinh thuc hién myc 12.1 Pidu 12 cia hgp dong, sau khi nhan dugc cac
véan ban cua Cong ty B, Cong ty A da c6 nhiéu van ban phuc dap khic phuc vuéng
mic va dé nghi, yéu cau Cong ty B phdi hop thuc hién ddi chiéu cong no va hai
bén cung xac nhan vao cong ng nhung Cong ty B khong thuc hién.

Cong ty A can cir vao muyc 3 Piéu 3 cua Hop ddng s6 1004 ma hai bén da ky
xac dinh: “Trong truong hop Bén A cung cap xe may, thiét bi cho Bén B phuc vu
thi cong cong trinh thi Bén A s& khéu trir tién thué may vao gia tri thanh toan hop
dong theo Phu luc 02 [Biéu gia thué xe may, thiét bi dinh kém hop dong nay”. Vi
vy, Cong ty A x4c dinh gia tri cac khoan ddi trir theo hop dong nhu sau:

Chi phi cho thué xe, may: 4.027.346.154 dong; chi phi tién luong lai xe, lai
may, k¥ thuat va quan 1y xe, may: 1.658.122.000 dong; chi phi stra chita xe, may:
446.018.500 dong; chi phi dau Diesel: 246.173.000 dong; chi phi cho thué coc ctr:
138.571.000 dong; chi phi da cap phdi: 217.000.000 dong; tién dén bu khic phuc
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cac ho dan bi anh hudng: 816.468.390 ddng; chi phi stra chira cong trinh trong
thoi gian bao hanh: 101.505.000 dong; phat 5% gia tri h0'p dong theo Cong van
s6 19 ngay 28/3/2020: 2.592.145.550 dong, chénh ca may theo Cong van sb 55
ngay 29/12/2020: 3.393.705.846 dong. Tong cong 1a 13.637.055.940 dong.

S tién quyét toan ma Cong ty B da chap nhan trong don khai kién theo Cong
van 102/CV-TN ngay 31/12/2021 1a: gia tri khdi luong quyét toan theo hop dong
la 51.842.911.000 dong; Cong ty A di thanh toan cho Coéng ty B la
39.878.530.000 ddng; con lai 11.964.381.000 dong. Cong ty B di thanh toan cho
Cong ty A tam tmg thué xe mdy thiét bi 1a: 900.000.000 dong. Pdi chiéu véi Cong
vin 102/CV-TN ngay 31/12/2021 cua Cong ty A (do hai bén chua dbi chiéu cu
thé): sau khi ddi trir, Cong ty B phai hoan tra cho COng ty A sb tién 1a
13.637.055.940 dong - 11.964.381.000 dong = 772.674.940 dong.

Péi v6i yéu cau cua nguyén don vé tinh 14i cham thanh toan dén thoi diém
X€t XU SO tham thay rang sau khi doi trir Cong ty B con phai thanh toan cho Cong
ty A voi sb tién 1a: 772.674.940 dong, dé nghi Toad &n xem xét, giai quyét theo
quy dinh cua phap luat.

Tai Ban an déan su so tham sé 03/2023/KDTM-ST ngay 26/5/2023 cua Toa
4n nhan dan thanh phd N, tinh Ninh Binh d quyét dinh: can ctr khoan 1 Diéu 30,
diém b khoan 1 Diéu 35, diém a khoan 1 Diéu 39, Diéu 96, khodn 1 Diéu 147,
Diéu 228 cua Bo luat TS tung dan sy nam 2015; Piéu 24, Diéu 50 va Bléu 306
Luat Thuong mai niam 2005; khoan 4 Diéu 26 cua Nghi quyet s6:
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Quédc hoi. Xir:
chap nhan mot phan yéu cau cua nguyen don. Budc Cong ty A phai thanh toan
cho Céng ty B so tién 5.637.376. 456 d6ng theo Hop dong s6 1004. Khong chap
nhan yéu cau cla nguyen don vé viéc budc Cong ty A phai tra so tién
6.327.004.544 ddng va s6 tién 13i cham thanh toan 4.569.000.429 dong. Ngoai ra,
ban 4n con tuyén an phi, quyén khang cao cho cac bén duong su; quyén, nghia vu
thi hanh an.

Ngay 06/6/2023 Cong ty B c6 don khang céo toan bd ban an dan sy so tham
voi noi dung: dé nghi Toa 4n cap phtc thim xem xét sira ban an so tham theo
hudng chap nhan toan by yéu cau khoi kién cua Cong ty B, budc Cong ty A phai
tra cho Cong ty B téng s tién 13 16.533. 381.429 dong, trong d6: s tién theo Hop
ddng s6 1004 1a 11.964.381.000 ddng; sb tién phat tinh tir thoi diém chdm thanh
toan ngay 22/12/2020 dén ngay 26/5/2023 1a: 11.964.381.000 ddng x 10,5% x
150% x 855 ngay = 4.569.000.429 ddng va tién chdm thanh toan tir ngdy
26/5/2023 dén khi Cong ty A hoan thanh nghia vu tra no.

Ngay 08/6/2023 Cong ty A c6 don khang cdo mot phan ban 4n dan sy so
tham v0i ndi dung: Toa an cap so tham budc bi don phai thanh toan cho nguyen
don s6 tién 5.637.376.456 dong 1a khong cd can cir, sau khi dbi trir theo Diéu 3
ctia hop dong, nguyén don con ng bi don sé tién 772.674.940 dong. Cong ty A
khong chap nhan toan bo yéu cau khoi kién ctia nguyén don. Dé nghi Toa an bac
toan bd yéu cau khoi kién ciia nguyén don.



* Tai phién toa:

- Nguoi dai dién hop phap cua Coéng ty B va nguoi bao vé quyén va loi ich
hop phap cta nguyén don trinh bay: nguyén don chi chép nhan 03 khoan tién duogc
d6i trir khi quyét toan 1a sd tién thué xe, may la 1.507.520.000 dong, khoan tién
thué coc cu 138.571.000 ddng, khoan tién dén bu cho cac h dan 392.268.390
dong, tong cong 2.038.359.390 ddng. Do d6, nguyén don xin rat mot phan yéu
cau khang cdo d6i véi khoan tién thué coc cir 138.571. 000 dong va khoan tién dén
bu thiét hai cho cac hd dan 392.268.390 dong, cic van dé khac van gilt nguyén
nhu ndi dung khang céo.

- Nguoi dai dién hop phap cua bi don trinh bay: bi don khong chap nhan yéu
cau khang cao cua nguyén don. Dé nghi Toa an cap phtc thim chip nhin yéu cau
khang cao cua bi don.

Pai dién Vién kiém sdt nhdn dan tinh Ninh Binh phat biéu y kién ciia Vién
kiém sat nhw sau: trong qua trinh giai quyét vu 4n dan su ¢ giai doan phtic tham,
Tham phan, Hoi dong xét xtr, Thu ky phién toa va nhiing ngudi tham gia to tung
da thuc hién dung cac quy dinh cua B0 luat T tung dan su. pé nghi Ho1 déng xét
xur ap dung: khoan 3 Diéu 284, khoan 1 Piéu 308, Piéu 148 cua Bo luat TH tung
dan su; Nghi quyét s 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu QUOC hoi. Dé nghi Hoi ddng xét xt: dinh chi mot phan khang céo cua
Cong ty B dbi véi sb tien ma Cong ty A da khéc phuc dén bu thiét hai cua cac ho
dan 1a 392.268.390 dong va tién thué coc cir 1a 138.571.000 dong. Khong chap
nhan toan bd ndi dung khang cdo ciia Cong ty B va khang cao cua Cong ty A. Gilr
nguyén Ban 4n so tham s6 03/2023/KDTM-ST ngay 26/5/2023 cia Toa an nhan
dan thanh phd N. V& an phi phtc tham: Cong ty B va Cong ty A, moi bén phai
ndp 2.000.000 dong an phi kinh doanh thuong mai phuc tham.

NHAN PINH CUA TOA AN:

[1] Vé t6 tung.

[1.1] Pon khang cao ctia Cong ty B va Cong ty A lam trong thoi han phap
ludt quy dinh va ding hinh thirc, n6i dung nén duoc xem xet theo trinh ty phuc
tham.

_[1.2] Tai phién toa, ngudi dai dién hop phap cua Cong ty B va ngudi bao vé
quyen va loi ich hop phap cua nguyén don Xin rit mot phan yéu cau khang cao

d6i voi khoan tién thué coc cir 138.571.000 dong va khoan tién dén bu thiét hai
cho cac ho dan 392.268.390 dong.

Xét thdy, ngudi dai dién hop phap ciia Cong ty B rit mot phan yéu cau khang
c4o 1 hoan toan ty nguyén. Can ctr khoan 3 Diéu 284, khoan 3 Dicu 298 cua Bo
luat T6 tung dan sy, HO1 déng xét xur chép nhan viéc rut mot phr:?m yéu cau khang
céo clia ngudi dai dién hop phéap cua Cong ty B, dinh chi xét xir phuc thim mot
phan ddi v6i yéu cau khang céo cua Cong ty B vé van dé néu trén.
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[1.3] V& pham vi xét x{r phuc thim: cin c& vao ndi dung khang cdo cua Cong
ty B va noi dung khang cao cua Cong ty A, Hoi dong xét xtr ‘phuc thim xem xét
toan bo ban an so thim theo quy dinh tai Piéu 293 B6 luat T tung dén suy.

[1.4] V& xac dinh quan hé tranh chip: Toa 4n cép so tham xac dinh quan hé
tranh chép theo khoan 1 Diéu 30 B luat T6 tung dan su 1a c6 co sd. Tuy nhién,
cin ¢t vao yéu cau khoi kién cua phia nguyén don, ndi dung vu an, can xac dinh
cu thé quan hé tranh chip trong vu an nay theo diém b khoan 2 Piéu 140 Luat
Xay dung, khoan 1 Piéu 30 Bo luat T tung dan su 13 “Tranh chap hop dong thi
cong xay dung cong trinh”.

[2] V& yéu cau khang cdo ciia Cong ty B.

[2.1] Hop dong s6 1004 ngay 10/4/2018 c6 ndi dung chinh: Cong ty B nhén
thyc hién viée thi cong xay dung cong trinh nang cap, mo rong Quoc 16 217 doan
tr Km67+248,34-Km73+00 thuc Dy an nang cap, mo rong Quoc 16 217 doan tur
Km59+900-Km82+200 theo ding ban v& thiét ké duoc Chu dau tu phé duyét,
dam bao chét luong, tién do, gia ca, an toan va cac thoa thuan khac trong hop
dong. Khoi luong va pham vi cong viée duge md ta trong ho so thiét ké dugc cap
c6 tham quyén phé duyét va Phu luc 01 [Biéu khéi lwong hop dong] kém theo hop
ddng. Vé gia hop dong 1a 49.999.000.000 dong (da bao gdm 10% thué VAT).

Xét thdy viéc thoa thuan giao két hop dong 1a tu nguyén va phu hop véi ¥
chi, nguyén vong cua cac bén. Hop dong gitta Cong ty A va Cong ty B duoc giao
két boi nhitng ngudi c6 tham quyén, muc dich va ndi dung cua hop dong khong
trai phéap luat va dao dtrc xa hoi nén da phat sinh hi¢u luc phap luét, cdc bén phai
thuc hién quyén nghia vu theo cam két, thoa thuan tai hop dong 1a phu hop véi
quy dinh tai Diéu 138, Piéu 139, Piéu 140, Piéu 141 cia Luat Xay dyng nim
2014 (dugc sira d6i, bd sung nam 2016).

Vé qud trinh thye hién Hop dong sé 1004

Tai Phu luc bo sung hop dong 1an thtr nhat (s6 01) ngay 02/7/2019 gitta Cong
ty A va Cong ty B ¢6 ndi dung: stra d6i ndi dung muc 7.1, hinh thirc hop dong:
hop dong don gia c¢b dinh dugc thay thé thanh hop dong don gia diéu chinh. Gia
hop dong ctia bén B s& bang gid ctia bén A thanh toan véi Chu dau tu (ké ca chi
phi bu gid) va giam tror 5% chi phi quan 1y ctia bén A.

Can ctt hd so quyét toan A-B Hop dong s6 HW217-P2-1: nang cap cau va
duong (doan Km59+900 - Km82+200) giita Chui dau tu: Ban quan 1y dy an T va
Nha thau: Lién danh Cong ty c6 phan T va Cong ty A gia tri hang muyc cong viée
do Cong ty A thyc hién la: 54.571.485.460 dong. Qua trinh glal quyét vu an, CAC
duong sy déu thira nhan gid hop dong ctia Bén B sé& bang gia ciia Bén A thanh
toan voi Chu dau tu (ké ca chi phi bu gia) va giam trir 5% chi phi quan 1y ctia Bén
A la 51.842.911.000 ddng; phia Cong ty A da thanh toan cho Coéng ty B 1a
39.878.530.000 dong. Tai phién toa, phia Cong ty B thira nhan 02 khoan tién duoc
dbi trir khi quyét toan 1a khoan tién thué coc cir 138.571.000 dong va khoan tién
dén bu thiét hai cho cac ho dan 392.268.390 ddng. Can ct khoan 2 Diéu 92 cua
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Bo luat TS tung dan sy, cac tinh tiét néu trén 1a nhirng tinh tiét, su kién khong phai
chirng minh.

Hién nay, Cong ty A va Cong ty B chua théng nhit dugc mot s chi phi va
s6 tién khau trir vao gia tri thanh toan hop dong. Hoi dong xét xtr xét thay:

Theo Piéu 3 ctua Hop dong sd 1004 thé hién: “...Trong truong hop Bén A
cung cap xe may, thiét bi cho Bén B phuc vu thi cong cong trinh thi Bén A s&
khau trir tién thué may vao gia tri thanh todn Hop dong theo Phu luc 02 [Biéu gia
thué xe may, thiét bi] dinh kém Hop dong nay. Trudng hop bén A cép vat tu cho
bén B phuc vu thi cong cong trinh thi bén B sé& thanh toan tién vat tu cho bén A
theo gia thi truong, khoi luong dugc xac nhan béi hai bén tai cong truong”.

Tai diém b khoan 5.6 Diéu 4 cua Hop ddng s6 1004 quy dinh: “...Néu bén
B khong stra chira dugc cac sai sot hay hu hong vao ngay da duogc thong bao, bén
A ¢6 thé tu tién hanh cong viéc hoac thué ngudi khac stra chira va bén B phai chiu
moi chi phi...”.

Theo muyc ghi chu cua Phy luc 02 dinh kem Hop dong s6 1004 quy dinh:
“Pon gia trén khong bao gom tlen lwong 14i xe, tho van hanh va cac thué, phi.
Bén thué phai chiu cac chi phi vé tiéu hao nhién liéu, dién ning va dau m& phu;
chi phi stra chita nho (nho hon hodc bang 10 triéu déng/01 chi tiét stra chita ddi
v6i 6 t0 va may cong trinh; 10p; chi phi tham gia giao thong cia 6 t6, may cong
trinh; va mot s6 chi phi khac...”.

Can ctr Diéu 144, Piéu 147 Luat Xay dung, ddi chiéu thoa thuan gifta hai
bén thé hién trong Hop dong s6 1004, COng ty B phai chiu cac chi phi sau: chi phi
thué coc cir: 138.571.000 dong; chi phi khac phuc dén bu thiét hai caa cac ho dan
trong qua trinh thi cdng (sau khi trir sé tién Cong ty bao hiém di chi tra):
392.268.390 dong; nguyén don thué xe, may thi cong (c6 xac nhan ctia phia Cong
ty B vé xe, may cua COng ty A phuc vu thi cong tai cong trinh - bat luc s6 2029)
tinh theo biéu gia thué 1a 4.027.346.154 dong, doi trir s6 tién nguyén don da tra
trudce tién thué xe, may 1a 900.000.000 dong, sé tién con lai 1a: 4.027.346.154
dong - 900.000.000 dong = 3.127.346.154 dong; tién luong 1ai xe, 1ai may, k¥
thuat va quan 1y xe, may 1a 1.658.122.000 dong; chi phi sira chira xe, may:
446.018.500 dong; chi phi dau diesel 1a 246.173.500 dong; chi phi da cap phdi 1a
217.000.000 d6ng; chi phi sta chira, bao hanh cong trinh: 101.505.000 dong.
Tong cong: 6.327.004.544 dong.

Cong ty A dugc quyén khau trir cac khoan chi phi néu trén vao gia tri thanh
toan hop dong. Nhu vy, Toa an cip so thim di xac dinh sd tién Cong ty A phai
tra cho Cong ty B 12 11.964.381.000 dong - 6.327.004.544 dong = 5.637.376.456
dong 1a dung phép luat.

Tai phién toa, phia nguyén don chi chap nhan 03 khoan tién dugc d6i trir khi
quyét toan 1a sb tién thué xe, may 1a 1.507.520.000 ddng, khoan tién thué coc cur
138.571.000 dong, khoan tién dén bu cho cac ho dan 392.268.390 dong, tong cong
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2.038.359.390 dong la chua chinh xac vé tong chi phi bén bi don dugc khau trir
vao gia tri thanh toan hop dong.

[2.2] Béi voi yéu cau khang cao budc Cong ty A phai tra cho Cong ty B s
tién phat 1a 4.569.000.429 ddng va tién cham thanh toan tir ngay 26/5/2023 dén
khi Cong ty A hoan thanh nghia vu tra no. Hoi dong xét xir xét thay:

Tai khoan 1 Piéu 146 Luat Xay dung quy dinh: thuong, phat hop dong xay
dung phai dugc cac bén thod thuan va ghi trong hop dong.

Tai diém b khoan 7.4 Diéu 7 ctia Hop dong s6 1004 thé hién: bén A s& thanh
todn cho bén B 100% gia tri con lai sau khi bén A nhan dugc dﬁy du hod so gém:
cdng vin dé nghi thanh toan cta nha thau; ban quyét toan ciia bén A va Nha thau
(Quyét toan A-B); bao lanh bao hanh cong trinh. Hoa don thué GTGT (néu co).

Tuy nhién, hai bén duong sy chua théng nhat d6i chiéu cong no, chua xuat
hoa don thué GTGT ctia s6 tién bi don con phai thanh toan cho bén nguyén don
la 5.637.376.456 dong theo quy dinh ctia phap luat, Cong ty A chua nhan dugc
day du ho so khi quyét toan theo diém b khoan 7.4 Diéu 7 ctia hgp dong. Do d6
yéu cau khang céo caa Cong ty B vé viéc budc Cong ty A phai tra cho Cong ty B
s6 tién phat theo khoan 1 Piéu 11 cua hop dong 4.569.000.429 dong va tién cham
thanh toan tir ngy 26/5/2023 dén khi Cong ty A hoan thanh nghia vu tra ng khong
dugc Toa 4n cap so tham chap nhén 1 ¢6 can ci.

[3] Vé yéu cau khang cdo ctiia Cong ty A.

Cong ty A phai thanh toan cho Cong ty B s tién 5.637.376.456 dong sau khi
da khau trir mot so6 chi phi vao gia tri thanh toan hgp dong nhu nhan dinh tai muc
[2.1].

Pbi voi sb tién COng ty A dé nghi khau trir phat 5% gia tri ghi trong hop
dong theo Cong vin s6 19/TB-TN ngay 28/3/2020 14 2.592.145.550 dong va khau
trir chénh ca may theo Cong vin s6 55/CV-CT ngay 29/12/2020 la 3.393.705. 846
dong ‘nhung Cong ty A khong co tai liu ching ctr, chimg minh nén Toa an cap
so tham khong chap nhan 02 khoan tién nay 1a c6 cin ci.

[4] Tai phién toa, phia nguyén don, bi don déu khong xuat trinh duoc tai
ligu, chirng ctr mé1 nén khong c6 co s¢ chap nhan yéu cau khang c4do ciia nguyén
don, yéu cau khang cao cua bi don.

Toa an cép so thAm da cin ct vao su thoa thuén cta hai bén duong su theo
Hop dong s6 1004 dé giai quyét vu an. Tuy Toa an cap so tham khong ap dung
luat chuyén nganh (Luat Xay dung) dé giai quyét vu an 1a thiéu sot, nhung khong
1am thay d6i ban chat viée giai quyét ndi dung ctia vu an. Tod an cdp so thim can
rt kinh nghiém vé van dé néu trén.

Tt nhing nhan dinh trén, Ho1 dong xet xur cap phuc tham khong chap nhan
yéu cau khang cdo ctia nguyén don, yéu cau khang cdo ctia bi don; giit nguyén
ban an dan sy so tham.
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[5] V& an phi dan su phuc tham: do yéu cau khang co cta nguyén don, clia
bi don khong dugc chap nhén nén nguyén don, bi don phai chiu én phi kinh
doanh thuong mai phtc tham.

Vi cac 1€ trén;
QUYET PINH:

Can ctr vao: khoan 1 Diéu 308, khoan 3 Diéu 284, khoan 3 Diéu 298, khoan
1 Piéu 148 cua Bo luat T6 tung dan su. Khoan 1 Piéu 29 cua Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 caa Uy ban thuong vu Quédc hoi quy
dinh vé mac thu, mién, giam, thu, nop, quan ly va st dung an phi va Ié phi Toa
an. Tuyén xu:

1. Pinh chi xét xir phiic thAm mot phan ddi véi yéu cau khang céo ctia Cong
ty B vé khoan tién thué coc cir 12 138.571.000 ddng va khoan tién dén bu thiét hai
cho cac ho dan trong qué trinh thi céng la 392.268.390 dong, tong cong la
530.839.390 dong (Nam trim ba muoi triéu tim trim ba muoi chin nghin ba trim
chin muoi dong).

2. Khong chap nhan yéu cau khang céo cia Cong ty B.
3. Khong chap nhan toan bo yéu cau khang cao cua Cong ty A.

4. Giir nguyén Ban 4n dan sy so tham s6 03/2023/KDTM-ST ngay 26/5/2023
ctia Toa an nhan dan thanh pho N, tinh Ninh Binh.

5. Vé an phi dan sy phlc tham:

- Cong ty B phai chiu 2.000.000 dong (hai triéu dong) &n phi kinh doanh
thuong mai phic tham, nhung dugc trir vao sd tién tam Ung an phi dan sy phuc
thAm da nop 1a 2.000.000 dong theo Bién lai s6 AA/2021/0001111 ngay
15/6/2023 cua Chi cuc Thi hanh an dan su thanh phé N, tinh Ninh Binh; Cbng ty
B d4 nop du an phi dan su phac tham.

- Cong ty A phai chiu 2.000.000 dong (hai triéu ddng) an phi kinh doanh
thuong mai phic tham, nhung dugc trir vao so tién tam Ung an phi dan sy phuc
tham da nop 1a 2.000.000 dong theo Bién lai s6 AA/2021/0001115 ngay
20/6/2023 ctia Chi cuc Thi hanh an déan sy thanh phd N, tinh Ninh Binh; Cong ty
A da nop du an phi dan su phuc tham.

6. Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh dn dan sy, nguodi phai thi hanh 4n dan sy co
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tu nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a va Diéu 9 Luat
Thi hanh an dan su; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Piéu
30 Luat Thi hanh an dan su.

Ban 4n phtc thdm c6 hiéu luc phap luit ké tir ngdy tuyén an (ngay
28/11/2023).

Noi nhin: TM. HQI PONG XET XU PHUC THAM
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-TAND cip cao tai Ha Noi; THAM PHAN — CHU TQA PHIEN TOA
- VKSND tinh Ninh Binh;

- Phong KTNV-THA;

- TAND thanh phd N; (da ky)

- Chi cuc THADS TP.Ninh Binh;
- Cac duong su;
- Luu ho so vu an. VP.

Nguyén Thi Phuong



