TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH PHU YEN Poc lap — Tu do — Hanh phtc

Ban an sb: 17/2021/HNGD-PT

Ngay: 29.10.2021

V/v “Tranh chap chia tai san
chung sau ly hon”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH PHU YEN

- Thanh phan Hgi dang xét xa phac tham gém co:

Thdm phén - Chui toa phién toa: Ba L& Thi Thai Lan.

Céac Tham phan: Ong Lé Qudc Ly va ba Pau Thi Quy.

- Thee ky phién tda: Ba Dinh Thi Tan — Tham tra vién ctia Toa 4n nhan dan tinh Phi
Yén.

- Pgi dign Vién Kiém sat nhan dan tinh Pha Yén: Ong Lé Minh Chénh - Kiém sat
vién tham gia phién toa.

~ Ngay 29 thang 10 ndm 2021 tai try s¢ Toa an nhan dan tinh Phi Yén xét xu phuc
tham cdng khai vy an hon nhan gia dinh thu ly s6: 08/2021/TLPT-HNGD ngay 10 thang 5
nam 2021 vé viéc “Tranh chap chia tai san chung sau ly hon”.

Do ban an hon nhéan gia dinh so tham s6 14/2021/HNGD-ST ngay 26 thang 3 nim
2021 cua Toa an nhan dan thi xa b bi khang cao.

Theo Quyét dinh dua vu &n ra xét xur phic tham sé: 11/2021/QDXXPT-HNGD ngay
11 thang 6 nam 2021, gitra cac duong su:

1. Nguyén don: Ba Pang Thi H, sinh nam 1953; Cé mat.

Pia chi: 10/9B khém N, phuong PT, thanh phd N, tinh Khénh Hoa.

2. Bi don: Ong Nguyén V, sinh nim 1954; c6 mat.

Pia chi: Khu phé 2, phuong H, thi xa B, tinh Pha Yén.

3. Nguoi ¢6 quyén loi, nghia vu lién quan:

Ba Pham Thi L, sinh nam 1965;

Dia chi: Khu phé 2, phuong H, thi xa B, tinh Pha Yén. Vang mit.

4. Nguoi lam chung:

- C)ng Tran S, sinh nam 1961; ong Tran T, sinh nim 1960; ong Tr?1~n P, sinh nam
1957; 6ng bang V, sinh ndm 1963; 6ng Pham D, sinh ndm 1953;, ong Nguyen K, sinh nam
1962; Cung tru tai: Thon P, x8 Hoa T, thi xa b, tinh Pha Yén. Vang mat.

- Ong Ping Vin T, sinh nam 1952; Pia chi: Phuong 2, Quan 3, TP. H6 Chi Minh.
Vang mat.
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- Theo don khdi kién va qua trinh gidi quyét vu an va tai phién toa nguyén don ba
Héng Thi H trinh bay: Nam 1987, ba Bang Thi H va 6ng Nguyén V (khi d6 1a vo chdng)
cd mua nha ¢ thon L, xa TD, B, Pha Yén theo dién nha hda gia cia Nha nudc. Khi do,
trén dat co cac cdy an qua, gom: 27 cay dira, 03 cay sapoche, 02 cdy mang cau, 08 cay
X0ai, 03 cay VU sira, 04 ciy 6 mai, 01 cay bo. Trong qua trinh chung sng, ba H c6 trong
thém 01 cay khé. Nam 1996, ba H, 6ng V ly hdn. Tai Ban 4n hon nhan gia dinh sb 20
ngay 25/10/1996 cua Toa an nhan dan huyén T, giao cho 6ng V s¢ hitu nha, khong giao
dat va cay trén dat. Tur khi ly hon nim 1996, ong V gip ba Pham Thi L, hai nguoi Song
chung trén cin nha nay, déng thoi quan ly va thu hoach cac loai cay va H hoa loi. Bén
nam 2001, 6ng V, ba L ban cin nha cho 6ng Ping Van Mang va tu ¥ ban ludn ca sé cay
an qua ndi trén. Yéu cau 6ng Nguyén V va ba Pham Thi L lién déi chiu trach nhiém phai
tra % gia tri toan bo sb cay an qua, cu thé nhu sau:

Gia tri cay an qua: 08 cay xoai x 1.000.000d/cay = 8.000.000d; 03 cay sapoche x
250.000d/cay = 750.000d; 02 cdy mang cau x 150.000d/cay = 300.000d; 03 ciy vu sira
250.000d/cay = 750.000d; 04 cidy 6 mai x 160.000d/ciy = 640.000d; 01 ciy khé x
200.000d/cay 200.000d; 01 cay bo x 250.000d/cay = 250.000d; 27 cay dua X
450.000d/cay = 12.150.000d. Tong cong: 23.040.000 dong.

Gia tri hoa lgi cua s6 cay néi trén tinh tir nim 1996 (nam ly hon) dén nam 2001 (ban
nha cho 6ng Mang) 1a 05 nam v61 gia nhu sau:

+ 08 cay xoai x Skg/nam x 5 nam x 5.000d/kg = 1.000.000d;

+ 03 cay sapoche x 15kg/nam x 5 nam x 5.000d/kg = 1.125.000d;

+ 02 cady ming cau x 5 nim x Skg/nim x 5.000d/kg = 250.000d (chi yéu cau
150.0004);

+ 03 céy vU sira x 20kg/nam x 5 nam x 3.000d/kg = 900.000d;

+ 01 cay bo x 5 nam x 40kg/nam x 5.000d/kg = 1.000.000d;

+ 27 cay dura x 5 nam x 200trai/nam x 3.000d/trai = 81.000.000d;

Téng hoa lgi: 85.175.000d6ng. Yéu cau 6ng V phai tra 40% gia tri 1a 34.070.000
ddng.

Tong cong gia tri cady va hoa loi l1a: 11.520.000d6ng + 34.070.000 dong =
45.490.000dong (Bén muoi 1am triéu bon tram chin muoi nghin d6ng). Yéu cau éng V va
ba L lién d6i chiu trach nhiém tra cho ba H tong cong s tién 45.590.000d6ng. Ngoai ra,
yéu cau 6ng V tra lai 1.000.000d tién xem xét, tham dinh va dinh gia tai san.

- CAc tai lidu ¢6 tai hé so va tai phién toa so tham, bi don dng Nguyén V trinh bay:

Ong V va ba H két hon vao nam 1987. Ong V va ba H c¢6 mua cin nha hoa gia do Nha
nuéc ban. Nam 1996, ong V va ba H ly hon. Hai bén di théng nhét giao nha, dat clng
toan bo cay an qua cho ong V so hitu, st dung va ba H nhan gia tri chénh I&ch tai san. Khi
do, cay trong trén dat ¢ mot sé cay dira (khdng nhé rd bao nhiéu cay), 01 cay khé, 01 cay
bo, 02 cay xoai, 01 cdy sapoche. Trong qua trinh str dung do thién tai b&o lut lam d6 nga
hu hong va 6ng chit bo dé dao ao nudi ca. Nam 2001, éng V ban nha chuyén nhuong dat
va ban toan bo cay noéi trén cho 6ng Pang Van T, nhung 6ng M la em ruét dang ra giao
tién va ky hop dong. Nay ba H yéu cau 6ng V tra lai s6 cay an qua va hoa loi thu dugc tir
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cay, 6ng V khong dong y vi sb cdy d6 da thudc quyén so hiru ciia dng theo quyét dinh cua
Toa an.

Ngueoi ¢6 quyen loi, nghia vy lién quan ba Phgm Thj L trinh bay: Ong V va ba H Iy
hon vao ndm 1996 da phan chia tai san nhu thé nao ba L khong biét Nam 1997, éng V, ba
L gap nhau va SOng chung trong nha nay, ba L c6 thay mot sb cdy an trai nhu’ng khong
nhé 16 1a cay gi. DPén nam 2001, 6ng V ban nha cho 6ng Bang M. Viéc ba L ¢6 ky vao cac
gidy to giao dich mua ban nha va gidy nhan tién 1a do dng Mang yéu cau ba ky vi ba &
trong can nha nay, chtr thuc té ba L khong c6 nhan tlen va sir dung sd tién nay. Vi tai san
nay la riéng cua 6ng V, do d6 khong dong y Véi yéu cau cia nguyén don.

- Tai Ban 4n hon nhan gia dinh so tham sé 14/2021/HNGD-ST ngay 26 thang 3 nim
2021 caa Toa an nhan dan thi x& D, da can ctr khoan 1 Diéu 28, diém a khoan 1 Diéu 35,
diém a khoan 1 Diéu 39, Piéu 147, Diéu 227, Diéu 228, biéu 271, 273 B6 luat t6 tung dan
su, Biéu 59 cua Luat hon nhan va gia dinh ndm 2014; Diéu 12, 24 va 26 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 caa Uy ban Thuong vu Qudc Hoi vé an phi va lé
phi toa an, tuyén xur:

1. Chap nhan mot phan yéu cau cua nguyén don ba Bang Thi H. Budc 6ng Nguyén V
tra cho ba Pang Thi H sd tién 1a 37.072.500 dong (Ba muoi bay triéu khéng tram bay
muoi hai nghin ndm tram dong).

2. B4c mot phan yéu cau cia nguyén don ba Pang Thi H yéu cau bi don ong Nguyén
V phai tra gid tri hoa loi thu duoc sb tién 8.517.500ddng.

Béc yéu cau ctia nguyén don vé viéc yéu cau ba Pham Thi L phai lién d6i ciing 6ng
Nguyén V tra s tién 37.072.5000d6ng cho ba Pang Thi H.

Ké tir ngdy nguyén don c6 don yéu cau thi hanh an, néu bi don chua thi hanh xong
khoan tién phai tra, thi hang thang con phai chiu thém khoan tién Iai véi muc 13i suat quy
dinh tai khoan 2 Diéu 468 Bo luat Dan sy, tuong Gng véi sb tién va thoi gian chua thi
hanh an.

Ngoai ra ban &n con quyét dinh vé an phi, chi phi dinh gié tai san va thdng bao quyén
khang cao cho céc bén duong su.

- Ngay 074/2021, nguyén don ba Bang Thi H c6 don khang cao mét phan ban an so
tham.

Ngay 10/4/2021 bi don 6ng Nguyén V khang céo toan bo ban an so tham.

- Tai phién toa phdc tham:

Nguyén don ba Bang Thi H giit nguyén yéu cau khai kién va yéu cau khang céo.

Bi don 6ng Nguyén V giit nguyén yéu cau khang cao.

Kiém sat vién phat biéu y kién vé vu an: Vé té tung: Tham phéan va Hoi dong xét xur
da thyc hién dung phap luat vé t6 tung dan su. Vé noi dung: dé nghi HDXX can ctr khoan
2 Piéu 308 BLTTDS chap nhan mét phan yéu cau khang céo caa bi don éng Nguyén V,
stra ban an so tham chap nhan mot phan yéu cau khoi kién cua ba H budc 6ng V phai tra
cho ba H ¥ gi4 tri 07 cay dira, 02 cay xoai, 01 cay khé 1a 2.675.000dong va 30% hoa loi
trong 5 nam la 7.083.000d6ng.



NHAN PINH CUA TOA AN:

Sau khi nghién cru cac tai liu co tai hd so vu &n dugc tham tra tai phién toa, trén co
s& xem xét ddy du, toan dién cac ching ct, két qua tranh luan caa duong su va y kién cua
Kiém sat vién tai phién tda. Hoi dong xét xi phtc thim nhan dinh:

[1] Vé yéu cau khang co cua nguyén don ba Bang Thi H va bi don 6ng Nguyén V:

[1.1] Nam 1987, ba H va 6ng V dugc Nha nuédc quyét dinh cho phép mua nha héa gia
c6 dién tich xay dung 138,58m?2 gan lién dién tich dat 2271m? vai s6 tién 112.2144,20 tai
thon L, xa TD, huyén T (nay la thi xa b) tinh Pha Yén. Tai Hop d6ng mua ban nha héa
gia thé hién tién nghi trang thiét bi gom s6 cay an qua c6 27 cy dira 16n va nho, 03 cay
sapoche, 02 cay mang cau, 08 cay xoai, 03 cay Vi sita, 04 cdy 6 mai, 01 cdy bo va trong
qua trinh chung sdng, ba H ¢ trong thém 01 cay khé do d6 ¢ can cr xac dinh s ciy an
trai trén la tai san chung cua ba H, 6ng V c6 duoc trong thoi ky hén nhan. Nam 1996, ba
H va ong V ly hon, tai Ban an hon nhan gia dinh s6 20/HNGDST ngay 25/10/1996, Toa
an nhan dan huyén T( nay la TAND TX D ) da cong nhan sy thoa thuan cua ba H, éng V
vé Viéc chia tai san chung, theo d6 ong V c6 nghia vu tra chénh léch tai san cho ba H 53
chi vang y dé nhan s hitu ngdi nha do Nha nuéc hda gia ndi trén va mot sd vat dung
khac.

[1.2] Bdi vai 27 cay dura I6n va nho, 03 ciy sapoche, 02 cady mang cau, 08 cay xoai,
03 cay VU sita, 04 cay 6 mai, 01 cay bo, 01 cay khé, khi ly hon ba H va 6ng V khong thoa
thuan phan chia. Ba H cho ring day la tai san chung cua vo chong chua chia, ndm 2001
6ng V ban nha dat cho 6 ong Bang Van T da ban ludn toan bo s6 cdy an qua ma khdng co
su dong y caa ba nén yéu cau 6ng V phai tra cho ba ¥ gia tri cay trong gom 08 cdy xoai x
1.000.000d/cay = 8.000.000d; 03 cay sapoche x 250.000d/cay = 750.000d; 02 cady mang
Cau x 150.000d/cay = 300.0004; 03 cay vu sira 250.000d/cay = 750.000d; 04 cay 6 mai x
160.000d/cay = 640.000d4; 01 cay khé x 200.000d/cay 200.000d; 01 cay bo x
250.000d/cay = 250.000d; 27 cay dwa x 450.000d/cay = 12.150.0004. Téng cong:
23.040.000ddng : 2 = 11.520.000d0ng. Loi khai 6ng V thi cho rang truéc khi ly hén véi
ba H vo chdng c6 dao ao nudi ca trong lac 1am da chit mot sb cay trong trén dat va khi ly
hén 6ng da thdi chénh léch tai san cho ba H 53 chi vang y bao gom gia tri nha trong dé co
cdy 4n trai va tai thoi diém mua nha hoa gia 6ng khong duoc Nha nudc cho mua hoa gia
dat va cdy an qua trén dat nén khong dong y vai yéu cau caa ba H.

[1.3] Can ct Hop ddng mua béan nha hoa gia ngay 15/2/1987, Ban an hén nhan gia
dinh s6 20/HNGDST ngay 25/10/1996 cua Toa 4n nhan dan huyén T( nay 1a TAND TX B
) viéc ba H yéu cau chia tai san sau ly hon ddi véi 27 cdy dira, 03 cay sapoche, 02 cay
mang cau, 08 cay xoai, 03 cay VU sita, 04 cdy 6 mai, 01 cay bo, 01 cay khé 1a co co so
xem Xét tuy nhién ké tir thoi diém mua nha héa gia nam 1987 d¢én nam 2001 gitta ba H va
6ng V khong c6 van ban hoic ching ctr nao xac dinh 6 luong cdy an qua con ton tai trén
dat 12 bao nhiéu cay, ai 1a ngudi quan ly. Nam 2001 6ng V ban nha dat cho dng Ping Vian
T, 6ng Pang M 1a em ruot dng T ding ra ky hop dong, 6ng M thira nhan 6ng V ban nha
cho 6ng T ¢ ban ludn phan cay an qua c6 mot so loai cay nhung khong nhé rd, bén canh
d6 hop dong giao dich gitra hai bén ciing khong thé hién mua ban loai cay gi, sé luong,
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gia tri mua ban 1a bao nhiéu. Vao nim 2011, Toa an giai quyét tranh chap quyeén sir dung
dat gitta ba Bang Thi H va 6ng Diang M ghi nhan trén dat c6 07 cy dira co tréi, tai bién
ban xem xét tham dinh tai chd va dinh gia tai san ngay 21/7/2017 cua TAND huyén B xac
dinh chi con c6 02 cay dura, 02 cay xoai, 01 cay khé. Cin ctr vao cac tai liéu ching cir néu
trén chi c6 co sd cong nhan tai san cay an qua cua ba H va 6ng V chua chia 1a 07 cay dua
x 450.000ddng/cay, 02 cay xoai x 1.000.000d6ng/cay, 01 cay khé x 200.000d6ng/cay co
téng gid tri 3.100.000d6ng. Ba H va 6ng V dugc H %2 gid tri 1a 1.550.000ddng.

[1.4] Déi véi viéc ba H yéu cau 6ng V phai tra cho ba 40% gia tri hoa loi thu duoc
trong 05 nam tir ndm 1996 dén nim 2001 theo mirc gia 08 cay xoai x Skg/nam x 5 nam x
5.000d/kg = 1.000.000d; 03 cay sapoche x 15kg/nam x 5 nam x 5.000d/kg = 1.125.0004;
02 cay mang cau x 5 nam x Skg/nam x 5.000d/kg = 250.000d (chi yéu cau 150.000d); 03
cay vU sira x 20kg/nam x 5 nam x 3.000d/kg = 900.000d; 01 cay bo x 5 nam x 40kg/nam x
5.000d/kg = 1.000.0004d; 27 cay dura x 5 ndm x 200trai/nam x 3.000d/trai = 81.000.000d.
Tong cong: 85.175.000d6ng x 40% = 34.070.000 dong, thay rang thoi diém sau ly hon tur
nam 1996 dén nam 2001 giita ba H, 6ng V khong co su thoa thuan hoic van ban xac dinh
vé so lugng, do tudi cay, ai 1a ngudi ¢d trach nhiém cham soéc quan Iy thu hoach cay an
qua trong khi nang suét hoa loi cua cay trong phu thugc tho nhudng dat dai, dieu kign
cham séc, diéu kién khi hau. Ong V cho rang ong khong quan ly cay trong cling nhu
khong thu hoa loi tir cay trong lam nguon sinh séng nhung ba H lai khong dua ra dugc
chting ca chang minh sé hoa loi ma dng V di thu duoc trong tirng nam tai thoi diém yéu
cau do d6 khong co co sd budc 6ng V phai chia khoan hoa loi thu duoc cho ba. Viéc Toa
cap so tham xac dinh hoa loi thu duoc trong 5 nam véi sb tién 85.175.000d6ng can ci
theo bién ban x4c minh ngay 02/10/2019 cua Phong ndng nghiép va PTNT huyén b dé
budc dng V phai tra cho ba H 30% gia tri hoa lgi la khong c6 co s& va khong phu hop
phap luat.

[1.5] T nhitng nhan dinh trén, Hoi dong xét xtr cap phuc tham xét khdng chap nhan
toan bo yéu cau khang cdo cua nguyén don ba Pang Thi H va chap nhan mot phan yéu
cau khang céo cua bi don 6ng Nguyén V stra ban an so tham budc 6ng Nguyén V phai tra
cho ba Pang Thi H % gid tri cdy dn qua s6 tién 1a 1.550.000d6ng va khéng chap nhan yéu
cau cua ba H vé viéc budc dng V tra gid tri hoa loi thu duoc sb tién 34.070.000ddng

[2] Céc quyét dinh khac khdng c6 khang céo, khang nghi nén Hoi dong xét xir khong
xem xét.

[3] VVé an phi:

- Ba bang Thi H 1a ho nghéo nén mién &n phi dan su so thadm va phlc tham.

- Ong Nguyén V phai chiu 300.000d0ng an phi dan sy so tham va khong phai chiu an
phi dan sy phic tham do yéu cau khang cao dugc chap nhan.

Vi cac lé trén,
QUYET PINH:
Can ctr khoan 2 Biéu 308 Bo luat T6 tung dan sy nam 2015.



Khong chap nhan yéu cau khang céo caa nguyén don ba Bang Thi H; Chap nhan mot
phan yéu cau khang céo cua bi don 6ng Nguyén V; Stra ban an so tham.

Can clr vao c4c Diéu 59 caa Luat hon nhan va gia dinh nam 2014; khoan 5 Diéu 256
BLDS Diéu 12, 24 va 26, 27 Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua
Uy ban Thuong vy Québc Hai vé an phi va 1¢é phi toa an,

Tuyén Xir:

1. Chap nhan mét phan yéu cau khoi kién cia nguyén don ba Bing Thi H. Bugc éng
Nguyén V tra cho ba Bang Thi H s tién 1a 1.550.000d6ng( Mét triéu, mét triam niam muroi
ngan dong).

2. Bac yéu Cau cua nguyén don ba bang Thi H yéu cau bi don 6ng Nguyén V phai tra
gia tri cay trong 21.490. OOOdong(Hal muoi mot triéu, bon tram chin muoi ngan dong) va
gia tri hoa loi thu dugc s tién 34.070.000d0ng( Ba mueoi bon triéu, khong tram bay muoi
ngan dong ).

Ké tir ngdy nguyén don c6 don yéu cau thi hanh an, néu bi don chua thi hanh xong
khoan tién phai tra, thi hang thang con phai chiu thém khoan tién Iai véi muc 13i suat quy
dinh tai khoan 2 Diéu 468 Bo luat Dan sy, tuong Gng véi sb tién va thoi gian chua thi
hanh an.

3. Vé an phi: Ba Bang Thi H khong phai chiu an phi dan su so tham va phuc tham.
Ong Nguyén V phai chiu 300.000dong an phi dan su so tham nhung duoc khau trir so tién
tam @ng an phi phdc tham 300.000d6ng da nop tai bién lai thu tién s6 0001516 ngay
15/4/2021 cua Chi cuc Thi hanh an dan su huyén b, tinh Pha Yén.

Truong hop ban an duoc thi hanh theo quy dinh tai Piéu 2 Luat thi hanh an déan sy
thi ngudi duoc thi hanh an dan sy, nguoi phai thi hanh 4n dan su c6 quyén thoa thuan thi
hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc bi cudng ché thi hanh an
theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luét thi hanh 4n dan sy. Thoi hiéu thi hanh an
dugc thuc hién theo quy dinh tai Diéu 30 Luat thi hanh 4n dan su.

Ban an phuc tham c6 hiéu luc phép luat ké tir ngay tuyén an.

Noi nhén: , TM. HQI PONG XET XU PHUC THAM
- Toa &n nhan dan cap cao; 2 IN > A 5

- VKSND tinh Pht Yén: THAM PHAN - CHU TOA PHIEN TOA
- TAND thi xa b;

- Chi cuc THADS TX.Db;

- Cac duong su;
- Luu ho so vu an.

L& Thij Thai Lan






