TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH KHANH HOA Poc 1ap - Tw do - Hanh phuc

Bén 4n sb: 42/2017/DS-PT
Ngay: 19-9-2017

VIV tranh chép hop ddng vay tai san

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TIiNH KHANH HOA

- Thanh phan Hpi dong xét xiv ph(c thdm gom c6:

Tham phan - Chii toa phién toa: Ba Lé Thi Hién

Cac Tham phan: Ong Nguyén Hong Tuan

Ba Nguyén Thi Kim Dung

- Thuw ky phién toa: Ba Ho Thi Thu - Thu ky Toa 4n nhan dan tinh Khanh
Hoa.
i - Dai di¢n Vién kiém sdt nhéan déin tinh Khanh Hoa tham gia phién toa:
Ong Bui Hong Nam - Kiém sat vién.

Ngay 19 thang 9 nam 2017, tai tru sé Toa an nhan dan tinh Khanh Hoa,

xét XU phl'JC‘thém cong khai vy an thu ly s6 32/2017/TLPT-DS ngay 02 thang 8
nam 2017 vé tranh chap hgp dong vay tai san.

Do ban an dan sy so tham s6 31/2017/DS-ST ngay 15 thang 6 nim 2017
cua Toa an nhan dan thi xa N, tinh Khanh Hoa bi khang céo.

Theo Quyét dinh dua vu an ra xét xir s 30/2017/QD-PT ngay 14 thang 8
nim 2017, Quyét dinh hodn phién toa sd 29/2017/QD-PT ngay 28/8/2017 va
Thong bao ngay xét xtr s6 1137/TA-DS ngay 31/8/2017 ciia Toa an nhan dan
tinh Khanh Hoa, gitra cac duong su:

- Nguyén don: Ba VO Thi T — sinh nam 1956

Dia chi: Thon H, xa N, thi xa N, tinh Khanh Hoa. Ba T ¢6 mat tai phién
toa.

- Bi domn:

1. Ba Phan Thi Thu T1 — sinh nam 1983

2. Ong Huynh Thanh H — sinh nam 1983

Cung dia chi: Thén H, x@ N, thi xa N, tinh Khanh Hoa.

~ Nguoi dai dién theo uy quyén cua ba T1 va dng H: Ba Vi Thi A; dia chi:
S6 15A duong L, phuong P, thanh pho N, tinh Khanh Hoa (Theo giay uy quyén



s6 013158/GUQ — Quyén sd 27/TP/CC-SCC ngay 20/01/2015). Ba A c¢6 mit tai
phién toa.

- Nguoi khang cao: Nguyén don ba VO Thi T, bi don 6ng Huynh Thanh H
va ba Phan Thi Thu T1.

NOI DUNG VU AN:

Theo don khéi kién dé ngay 27/10/2014, ban tw khai, bién ban hoa gidi va
quda trinh gidai quyét vu dn, nguyén don ba Vo Thi T trinh bay:

Tir thang 4/2010 dén thang 8/2013, ba V& Thi T cho vo chong 6ng Huynh
Thanh H va ba Phan Thi Thu T1 vay tién cac lan nhu sau:

- Vao cac ngay 19 20, 21, 28/7/2010, cho ba Phan Thi Thu T1 vay

7.000.000d, c6 viét gidy muon tién ngdy 21/7/2010, thoa thuan Ilai
420.000d/thang;

- Ngay 24/8/2010, cho ba T1 vay 4.000.000d, 14i suat 240.000d, co viét
gidy vay tién ngay 24/8/2010;

- Ngay 26/8/2010, cho ba T1 vay 4.000.000d, 13i suat 240.000d/thang, co
viét gidy muon tién ngay 26/8/2010;

- Ngay 05 06/9/2010, cho ba T1 vay 4.500.000d, khong thoa thuan 1ai
suat, cO viét gidy muon tién ngay 05, 06/9/2010;

- Ngay 14/9/2010, cho ba T1 vay 15.000.000d, 14i suat 900.000d/thang, co
viét gidy vay tién ngay 14/9/2010;

- Ngay 13 20, 21/9/2010, cho ba T1 vay 6.000.000d, khong théa thuan 1ai
suit, cO viét gidy vay tién ngay 13, 20, 21/9/2010.

Tong cong, ba cho ba T1 vay 40.500.000d.

Tuy trong 06 gidy vay tién trén c6 chir ky ctua 6ng H va ba T1 nhung thuc
té chi ¢ ba T1 ky tén trudc mit ba va tryc tiép nhan tién tir ba con 6ng H khdng
Ky Vvao cac gidy vay tién trudc mat ba. Pén nay, ba T1 khong tra ng. Vi vay, ba
yéu cau ba T1 tra cho ba tién goc 1a 40.500.000d va tién 1ai 34.413.375d tinh tir
ngay vay cho dén thang 12/2016 véi 13i suat 13,5%/nam.

Ba cho vo chong 6ng H, ba T1 vay 04 1an, cu thé nhu sau:

- Ngay 10/4/2010, ba T1, 6ng H vay 06 chi vang 96%, co ky gidy vay
tién, hai bén thoa thuan 1ai suat 600.000d/thang; 6ng H va ba T1 da tra tién 1ai tur
lac vay dén thang 12/2012 1a 19.200.000d.

- Vao cac ngay 30/01, 03/02, 09/02 va ngay 17/4/2011, ba cho éng H va
ba T1 vay tong cong 7.000.000d, dén ngay 18/4/2011, 6ng H va ba T1 ky giay
muon tién, khong thoa thuan 1ai Suat.



- Ngay 04/12/2011, ba cho 6ng H va ba T1 vay 30.000.000d dén ngay
07/12/2011, 6ng H va ba T1 viét giay vay tién, hira tra 1ai hang thang day du.
Ong H va ba T1 da tra 20.800.000d dén nay con ng lai 9.200.000d.

- Ngay 07/8/2013, ba cho 6ng H va ba T1 vay 17.000. OOOd khong thoa
thuan 14i suat. Ngay 11/8/2013, éng H va ba T1 viét gidy muon tién.

Ca 04 1an vay tién va vang trén, 6ng H va ba T1 cung ky va nhén tién tir
ba. Vi vy, ba yéu cau ong H va ba T1 phai tra cho ba 06 chi vang 96%,
33.200.000d tién gbc va tién 1ai 19.215.0004 tinh tir lic vay dén thang 12/2016
voi 1ai suat 13,5%/ndm.

Dbi voi sb tién 6.000.000d ba cho ba T1 vay theo gidy vay tién ngay
17/4/2010, ba T1 da tra 9.200.000d tién 1di nén ba khong yéu cau ba T1 tra.
Ngoai ra, ba con cho ong H, ba T1 vay 11.000. OOOd va 0,5 chi vang 96% y
nhung khong viét gidy vay tién nén ba khong yéu cau Toa 4n giai quyét.

Bi don va nguoi dai dién theo uy cua bi don trinh bay:

Ong Huynh Thanh H va ba Phan Thi Thu T1 c6 vay ba V& Thi T
39.500.000d va 06 chi vang 96% nhung khong viét gidy vay tién. Sau d6, 6ng H
va ba T1 da tra ca gbc va lai cho ba Vo Thi T 146.980.000d va khong con ng
tién va vang cua ba T nira. Viéc ba T yeu cau 6ng H va ba T1 tra no sd tién,
vang theo 10 gidy no ma ba T da cung cap cho Toa an la khong dung vi hal
nguoi khong ng ba T sb tién no nodi trén, chir viét va chir ky trong nhitng gidy
vay tién ndy khong phai 1a chit viét va chit ky ctua 6ng Hung, ba T1 va ba T1 1a
ngudi khong biét chir.

Ban an s6 31/2017/DS-ST ngay 15 thang 6 nim 2017 ctia Toa an nhan
dan thi xa N, tinh Khanh Hoa d3 cin ci vao Diéu 471, 474, 476, 477 cta Bo luat
Dan su nam 2005; tuyén xu:

- Chap nhan mot phan yéu ciu ctia nguyén don ba V& Thi T, budc ba
Phan Thi Thu T1 phai trd cho ba V& Thi T 66.060.000d (Sau muoi sau tri¢u
khong trim sau muoi nghin dong), trong do, tién gdc 40.500.000d (Bon muoi
triéu nam trim nghin dong) va tién 13i 25.560.000d (Hai muoi lim triéu nim
trim sau muoi nghin dong).

- Budc ba Phan Thi Thu T1 va 6ng Huynh Thanh H phai tra cho ba Vo
Thi T 39.410.000d (Ba muoi chin triéu bén trim muoi nghin dong), trong do,
tién géc 33.200.000d (Ba muoi ba triéu hai tram nghin dong), tién I&i
6.210.000d (Sau triéu hai trim mudi nghin dong) va 06 chi vang 96%.

- Khong chép nhan yéu cau cua ba V5 Thi T vé viée yéu cau 6ng Huynh
Thanh H va ba Phan Thi Thu T1 tra 21.864.375d (Hai muoi mdt triéu tim trim
sau muoi tu nghin ba trim bay muoi lim dong) tién 14i.

Ngoai ra, ban 4n con tuyén veé an phi, quyén khang cao cua duong su.



Ngay 28/6/2017, bi don 6ng Huynh Thanh H va ba Phan Thi Thu T1 c6
don khang cdo toan b ban an so tham.

Ngay 29/6/2017, nguyén don ba Vo Thi T ¢6 don khang cao khong dong
y voi quyét dinh cua ban an so tham vé tién 1ai.

Tai phién toa phtc tham, nguyén don rat don khang céo. Bi don Vét{g mat
tai phién toa phuc tham nhung c6 don trinh bay gilt nguyén khang cao, d€ nghi
Toa an khong chap nhén toan bd yéu cau khoi kién cia nguyén don.

Pai dién Vién kiém sat nhan dan tinh Khanh Hoa dé nghi ap dung khoan 3
Diéu 308 Bo luat To tung dan sy nam 2015 huy ban an so tham va chuyen hd so
vu 4n cho Toa &n cip so tham giai quyét lai vu an theo thil tuc so tham.

NHAN PINH CUA TOA AN:

[1] Nguyén don ba V& Thi T rdt khang cao nén theo qui dinh tai Diéy 289
B luat To tung dan sy nam 2015, Toa an dinh chi xét xr phtic tham doi véi
khang cao cta ba T.

[2] Bé chung minh cho yéu cau khai kién ciia minh, nguyén don ba Vo
Thi T cung cép cho Toa an ban chinh cua 06 to glay vay tién c6 chit ky cta ba
T1 va 04 to giay vay tién cO chir ky cua ca ba T1 va 6ng H. Ba T1 va éng H cho
rang chit ky trong nhiing gidy vay tlen nay la gia, khong phai cia minh nhung
khong c6 gi ching minh. Tai Toa an cap so tham ba T1, 6ng H khong dong tién
giam dinh chit ky theo yeu cau ctia T0a an nén dugc coi 1a tir bo yéu cau giam
dinh chir ky. Tai Toa 4n cap phic tham, hai nguoi cting khong yéu cau giam
dinh chit ky. Vi vay, Toa an st dung nhirng gidy vay tién nay dé 1am chung ctr
giai quyet vu an 1a ¢6 can ctr. Pai dién Vién kiém sat nhan dan tinh Khanh Hoa
cho rang nghia vu chimg minh chir ky trong cac gidy vay tién 1a cta ba T1 va
ong H thudc vé ba T 1a trai v6i nguyén tic ching minh, khong phu hop véi qui
dinh cua phap luat.

[3] Theo céc gidy vay tién ma nguyén don cung cap (tir but luc 42 dén but
luc 51) c¢6 du co sé xac dinh tir thang 4/2010 dén thang 8/2013, ba V5 Thi T cho
ba Phan Thi Thu T1 vay 40.500.000d, cho vo chéng ba T1, ong H vay 06 chi
vang 96% va 54.000.000d. Bén nay, vo chong ba T1 méi tra dugce 20.800.000d
ng chung theo sy thira nhan cia ba T. Nhu vay, ba T1 con ng ba T 40.500.000d
va vo chdng ba T1 con no chung ba T 06 chi vang 96% va 33.200.000d tién géc
Bi don thira nhan c¢6 muon ba T 39.500.000d va 06 chi vang nhung khéng viét
gidy vay no, sau do, da tra hét ng nhung khong cung cip duoc chimg cr chimg
minh cho y kién ctia minh.

Déi voi sb tien 13i: Cach tinh va quyét dinh ctia Tda &n cap so tham d6i voi
sO tién 14i bi don phai tra cho nguyén don 1a hoan toan c6 can ctr, diing phap luat
nén dugc gilt nguyén.

[4] Nhu vay, toan bd khang cdo cua bi don vé viéc khong chap nhan yéu
cau khaéi kién ctia nguyén don khong duoc chap nhan. Yéu cau cua dai di¢n Vién



kiém sat nhan dan tinh Khanh Hoa vé viéc hily ban 4n so tham va chuyén ho so
vu an cho Toa an cap so tham giai quyét lai vu an theo thu tuc so tham khéng c6
cén ctr nén cling khéng duoc chap nhan, Toa an cap phuc tham gilr nguyén ban an
so tham.
[5] Nguoi khang céo phai chiu an phi dan su phtic thim.
Vi cac 18 trén;
QUYET PINH:

Can cir vao Diéu 289, khoan 1 Piéu 308 Bo luat T6 tung dan sy nam
2015; céc Diéu 471, 474, 476 va 477 BJ luat Dan sy nam 2005; Dicu 27 Phép
Iénh an phi, 1€ phi Toa an sO 10/2009/UBTVQHI2 ngay 27/02/2009 cia Uy ban
Thuong vu Quoc hoi; DPiéu 29 Nghi quyét sb 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban Thuong vu Qudc hoi quy dinh vé mirc thu, mién, giam,
thu, ndp, quan ly va stir dung an phi, 1€ phi Toa an; tuyén xur:

1. Pinh chi xét xir phiic tham doi véi khang céo ciia ba V3 Thi T.

2. Khong chap nhan khang cao cua ba Phan Thi Thu T1 va 6ng Huynh
Thanh H, gitt nguyén ban an so tham nhu sau:

2.1. Chap nhan mot phan yéu ciu cta nguyén don ba V4 Thi T.

- Budc ba Phan Thi Thu T1 phai tra cho ba Vo Thi T 66.060.000d (Sau
muoi sau triéu khéng trim sau muoi nghin dong), trong d6, tién gdc
40.500.000d (Bén muoi triéu nim tram nghin déng) va tién 13i 25.560.000d (Hai
muoi 1dm triéu nim trim sau muoi nghin déng).

- Budc vo chong ba Phan Thi Thu T1 va 6ng Huynh Thanh H phai lién
d6i tra cho ba Vo Thi T 39.410.000d (Ba muoi chin triéu bon trim muoi nghin
ddng), trong do, tién gbc 33.200.000d (Ba muoi ba triéu hai trim nghin dong),
tién 131 6.210.000d (Sau triéu hai trim muoi nghin dong) va 06 (sau) chi vang
96%.

2.2. Khong chap nhan yéu cau cia ba Vo Thi T vé viéc yéu cau 6ng
Huynh Thanh H va ba Phan Thi Thu T1 tra 21.864.4004 tién l4i.

3. An phi:

- Ba VO Thi T phai chiu 1.093.2004d &n phi dan su so tham va 300.000d 4n
phi dan sy phiic thim nhung duoc trir 4.340.700d tam Gng an phi so tham va
300.000d tam tmg 4n phi phuc thim ba da ndp 1an luot theo c4c bién lai thu tam
tmg 4an phi, 1& phi Toa an s6 AC/2010/0002067 ngay 17/11/2014, sb
AA/2016/0013431 ngay 30/5/2017 va s6 AA/2016/0003106 ngay 20/7/2017 déu
cua Chi cuc Thi hanh an dan sy thi xa N. Nhu vay, ba T da ndp du an phi va
duoc nhan lai 3.247.5004.

- Ba Phan Thj Thu T1 phai chju 3.303.000d &n phi dan sy so tham va
300.000d an phi dan sy phic tham nhung dugc trir 300.000d tam Gng an phi



phac tham ba di ndp theo bién lai thu tam tng an phi, 16 phi Toa an sb
AA/2016/0003117 ngay 24/7/2017 cua Chi cuc Thi h'f‘mh an d"ém sur th1 xa N.
Nhu vay, ba T1 chi con phai ndop 3.303.000d an phi doi véi phan nghia vu cia
riéng ba T1.

- Vo chéng ba Phan Thi Thu T1, ong Huynh Thanh H cung phai chiu
chung 2.957.500d &n phi dan sy so tham.

- Ong Huynh Thanh H phai chiu 300.000d 4n phi dan su phac thAm nhung
dugc trr 300.000d tam tng an phi 6ng da ndp theo bién lai thu tam tng an phi,
1€ phi Toa an s0 AA/2016/0003116 ngay 24/7/2017 cua Chi cuc Thi hanh an dan
su thi xa N. Nhu vay, 6ng H da ndp du an phi phac tham.

Qui dinh chung:

- K& tir ngdy c6 don yéu cau thi hanh an cua ngudi duoc thi hanh 4n va
ban an c6 hiéu luc thi hanh, néu nguoi phai thi hanh 4n khong thi hanh 4n thi
con phai tra 1ai theo quy dinh tai Piéu 357 Bo luat Dan sy nam 2015 tuong tng
v4i s6 tién va thoi gian chua thi hanh 4n.

- Trudng hop ban an dugc thi hanh theo qui dinh tai diéu 2 Luat Thi hanh
an dan sy thi nguoi duge thi hanh an dan sw, nguoi phai thi hanh an dan sy c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo qui dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh
an dan sy; thoi hi€u thi hanh an dugc thuc hién theo qui dinh tai diéu 30 Luat
Thi hanh an dan su.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- Céc dwong sy; THAM PHAN — CHU TQA PHIEN TOA
- VKSND tinh Khanh Hoa; (Paky)

- TAND thi xa N;

- Chi cuc THADS thi xa N;

- Luu: VT, hd so vu an.

Lé Thi Hién



