TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh Phic

Bén 4n sb: 40/2022/HS-PT
Ngay: 13- 01 - 2022

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdam phdan — Chii toa phién toa: Ba Tran Thi Hoa Hiép

Cdc Tham phdn: Ong T6 Chanh Trung

Ba Tran Thi Thiy Hong

- Thw ky phién toa: Ba Tiéu Phuong Quyén, Thu ky Toa an nhan dan cap
cao tai Thanh phé Ho Chi Minh.

- Pai dién Vign kiém sdt nhan déan cdp cao tai Thanh phé Ho Chi Minh
tham gia phién tda: Ba Huynh Thi Ngoc Hoa, Kiém sat vién.

Ngay 13 thang 01 nam 2022, tai try so, T0a an nhan dan cép cao tai Thanh
phé HO Chi Minh xét xir phic tham cong khai vy an hinh sy thu ly sé:
740/2020/TLPT-HS ngay 23 thang 12 nim 2020 vé bién phap tu phap do c6
khang cao ciia Cong ty trach nhiém hitu han A ddi véi Ban an hinh sy so thAm
s6: 27/2020/HS-ST ngay 28 thang 9 nam 2020 cta Toa an nhan dan tinh Binh
Thuan.

- Ngueoi ¢6 quyén loi nghia vu lién quan:

1. Pai dién Cong ty trach nhi€ém hiru han A

Pia chi: Lau 3, s6 85 R4, phuong R1, Quan 1, Thanh phé H6 Chi Minh.

Dia chi tru s& chinh: Sé 3 Nguyén Son Ha, phuong 5, Quan 3, Thanh phé
Ho Chi Minh.

Dai dién theo phép luat cia Cong ty Trach nhiém hiru han A: Ba Nguyén
Thi Yén L, sinh ndam 1992 (vang mat);

Pia chi: Ap Long Hung, x4 Long Thuan, huyén Hong Ngu, tinh Pong
Thép.

Pai dién theo uy quyén: Ong Tran Ba H (c6 mat);

Pia chi: s6 63 Khanh Hoi, Phuong 3, Quén 4, Thanh phd H6 Chi Minh.



1. Chi cuc Hai quan Binh Thuan

Dia chi: Pai 10 Ton buac Théng, phuong Xuan An, thanh phé Phan Thiét,
tinh Binh Thuan.

Pai dién: C)ng bang Kim N — Pho Chi cuc truong Chi cuc Hai quan Binh
Thuan (c6 mat);

NOI DUNG VU AN:

Theo cac tai liéu co trong ho so vu an va dién bién tai phién toa, noi dung
vu an dwoc tom tat nhw sau:

Theo cac tai li¢u co trong hd so vu 4n, ban an hinh sy phuc tham s
545/2019/HS-PT ngay 23/9/2019 cua Toa an nhan dan cip cao tai Thanh phd
HO Chi Minh, phén nhén dinh dugc tom tit nhu sau:

DPbi voi kién nghi cua Cuc Thué tinh Binh Thuin ddi voi sb tién
62.598.545.262 dong la tién thué xang dau ma Cong ty trach nhiém hitu han A
(sau day viét tat 1a Cong ty A) da ndp dé mua sb xang, dau nhap lau hién co
quan thi hanh an dan sy dang tam giir giao cho Cuc Thué tinh Binh Thuan xi ly
theo quy dinh cua phép luat dé nép ngan sach nha nuéc va Cong vin cta Cuc
Thi hanh an dan sy tinh Binh Thuan dé& nghi giai thich ban &n, Hoi déng xét xu
xét thady: Mic du noi dung nay sau khi xét xtr so tham khéng c6 khang cao,
khang nghi, tuy nhién day 1a vu an budn lau xing dau co quan diéu tra da tién
hanh thu gitr 14.418.894 lit xdng A92, day la vat chung cua vu an. Ngay
16/9/2016, Co quan diéu tra Bo Cong an da phdi hop véi Cong ty ¢d phan ban
dau gia S (tru so 111 P3, phuong P3, Thanh phé H6 Chi Minh) té chirc ban dau
gia s6 xang dau trén.

Cin clr dé co quan canh séat diéu tra Bo Cong an dua ra mirc ddu gia xing
A92 khoi diém 1a 6.595 ddng 14 can cir vao chung thu tham dinh gia s6 1508
ngay 15/8/2016 ciia Cong ty c6 phan dau tu va tham dinh gi4 G. Tai chimg thu
nay, Cong ty G da dua ra gia xang ban 1¢ 1a 14.690 dong/lit 1a gia tham chiéu
cua Petrolimex. Sau khi khau trir cac khoan thué theo quy dinh nhu: Thué tiéu
thu dac biét 10%, thué gia tri gia ting 10%, thué bao vé méi trudong 3.000
ddng/lit va thué nhap khau 20% thi gia xang A92 udc luong trudc cac loai thué,
phi d& ndp nén con 6.595 dong/lit. Céng ty A cd tru so tai Lau 3, s6 85 R4,
phuong R1, Quan 1, Thanh phd H6 Chi Minh 1a don vi trang dau gia voi mic
gia 6.650 dong/lit xang A92 (chwa bao gdm céc loai thué, phi néu trén). Cong ty
A m&i nop 93.458.461.718 dong gia chua thué (6.650 dong/lit) va tién thué
(gém thué tiéu thu dic biét 10%, thué gié tri gia ting 10%, thué bao vé moi
truong 3.000 dong/lit), chua nop 20% thué nhap khau. L& ra cip so tham phai
tuyen budc tich thu sung quy toan bd sb tién 93.458.461.718 dong va



62.598.545.262 dong, dong thoi busc Cong ty A nop 20% tién thué nhap khau
con lai méi ding. Nhung cdp so tham chi tuyén tich thu sung quy
93.458.461.718 d6ng, sau khi trir 16.893.018.265 ddng va giao 62.598.545.262
d6ng cho Cyc Thué Thanh phd H56 Chi Minh xur 1y 1a khong ding quy dinh cua
phap luat vé xtr Iy vat chimg theo diém a, ¢ khoan 2 Diéu 106 Bo luat té tung
hinh sy nam 2015 va Cong vin sé 3516/TCT-CS ngay 08/8/2016 Tong Cuc thué
tra 15i co quan diéu tra (BL007128-007130), Cong vian s 96/TCHQ ngay
09/01/2017 Tong cuc hai quan tra loi co quan diéu tra Bo Cong an (BL007140).
Mt khéc, viéc tuyén nhu ban an so tham s& khong thi hanh 4n dugc va sé that
thu cho ngan sach nha nudc. Vi vay, can cu Piéu 345 Bo luat to tung hinh sy
nam 2015, Hoi dong xét xir xem xét lubn phan nay va thiy can thiét phai hay
phan quyét dinh nay, giao lai cho Toa &n cap so tham xét xur lai theo dung quy
dinh phép luat.

Ban an sb 545/2019/HS-PT ngay 23/9/2019 cta Toa an cip cao tai thanh
phd HO Chi Minh di tuyén: Hay mot phan bién phéap tu phap, cu thé tuyén hay
phan quyét dinh c6 ndi dung: S tién 62.598.545.262 dong la tién thué xing dau
ma Cong ty A dd nop, giao sb tién ndy cho Cuc thué Thanh phé H6 Chi Minh xr
Iy theo dtng quy dinh phép luat (Hoi dong xét xir ¢ van ban riéng vé viéc
chuyén sé tién nay).

Giao ho so vu &n cho Tda an nhan dan tinh Binh Thuan xét xu lai phan nay
theo ding quy dinh phap luat.

Tiép tuc tam gitt s6 tién 62.598.545.262 ddng, giao cho Cuc Thi hanh an
dan sy tinh Binh Thuan quan Iy cho dén khi cd ban an c6 hiéu luc phap luat.

Tai Béan dn hinh sy so tham sé 27/2020/HS-ST ngay 28 thang 9 ndm 2020
ciia Toa dn nhan dan tinh Binh Thudn quyét dinh:

V& bién phéap tu phap:

Budc Cong ty trach nhiém hiru han A phai ndp 89.783.670.354 dong (gom
thué nhdp khau 20%, thué tiéu thu dac biét 10%, thué gia tri gia ting 10%, thué
bio vé méi truong 3.000 dong/lit) tich thu sung quy ndp ngan sach Nha nudc;
Khiu trr s6 tién 62.598.545.262 dbng (theo 1énh chuyén s
20011210300004705 ngay 15/9/2020 ngudi nhan tién Cuc thi hanh an dan su
tinh Binh Thuan, tai khoan tai Kho bac nha nuéc tinh Binh Thuan).

S tién con lai Cong ty A tiép tuc ndp 1a 27.185.125.092 dong (Hai muoi
bay ty mot tram tam muoi lam triéu mot tram hai muoi lam ngan khong tram
chin muoi hai dong) dé tich thu sung quy Nha nudc.

Ngoai ra, ban an so thAm con quyét dinh vé trach nhiém déan su, an phi va
quyén khang cdo theo quy dinh cua phap luat.



Ngay 09/11/2020, Cong ty A khang cdo toan bo ban an hinh sy so thim
néu trén. Vé té tung, Cong ty A khong nhan duoc bat ki vin ban thong bao vé
viéc xét xtr ngdy 28/9/2020 ctia Toa an nhan déan tinh Binh Thuan. V& ndi dung,
Toda an cip so thim budc Cong ty A ndp sb tién 27.185.125.092 ddng dé tich thu
sung quy Nha nudc 1a khong cé can cu.

Tai phién toa phuc tham:

Nguoi ¢6 quyén loi va nghia vu lién quan, Cong ty A ¢ 6ng Tran Ba H Ia
ngudi dai dién theo uy quyén trinh bay: khong khang céo vé t tung clia ban an
so tham, chi dé nghi xem xét quyét dinh ban an so thidm vé ndi dung tuyén budc
Cong ty tiép tuc ndp 1a 27.185.125.092 dong (Hai muoi bay ty mot trim tam
muoi 1dm triéu mot traim hai muoi 1dm ngan khong tram chin muoi hai dong) dé
tich thu sung quy Nha nudc; dé nghi stra ban an so tham theo hudng tuyén Cong
ty A khéng phai chiu thué nhap khau do Céng ty mua xing diu nhdp lau ban
dau gia trong nudc, khong lam thi tuc nhap khau nén khong phai chiu thué nhap
khau. Khi d4u gia xong, Bo cong an dd c6 hoa don xuat Cong ty A, hoa don da
hoach toan ding gia tri, khong thé co viée nop bo sung. Ngoai ra, Cuc hai quan
Thanh phé Ho Chi Minh di ¢ van ban tra 1oi hoat dong déu gia nay khong phai
ndp thué nhap khau theo qui dinh.

Chi cyc Hai quan Binh Thuan c6 ngudi dai dién theo Gy quyén la 6ng Pang
Kim N trinh bay: dé nghi Hoi dong xét xtr phuc tham khong chdp nhén toan bd
khang cdo ctia Cong ty A, giir nguyén ban 4n so tham.

Pai dién Vién kiém sat nhan dan Cép cao tai Thanh phé Ho Chi Minh phat
biéu quan diém:

Tai Cong vin s6 196/TCHQ-TXNH ngay 09/01/2017 ctia Téong Cuc Hai
quan tra 10i cho Co quan sanh sat diéu tra - B6 cong an c¢6 ndi dung: ... 16 hang
xdng Ron A 92 c6 ngudn gdc tich thu hang nhap 1au di ban dau gia cong CONg
ty A voi gid 6.650 dong/lit chua bao gdm céc loai thué, phi thi & nghi Co quan
canh sat diéu tra cin ctr quy dinh tai Diéu 5 Quy ché tinh gia tai san, hang hoda,
dich vu ban hanh kém theo Théng tu s6 154/2010/TT-BTC ngay 01/10/2010 cta
Bo Tai Chinh va thdi diém Cong ty A tring déu gid dé xac dinh tri gia thué” dan
chiéu Diéu 5 Quy ché kém Thong tu s6 154/2010/TT-BTC ngay 01/10/2010 quy
dinh vé can ctr tinh gia. Tuy nhién, viéc tinh gia 1a ciia co quan t6 chtic ban dau
gia. Hién nay két qua ban dau gia di duoc cong nhan va Piéu 5 nay khong quy
dinh ngudi mua déu gia phai chiu thué nhap khau.

Theo Diéu 2 cua Luat thué xuat khau, thué nhap khau s6 107/2016/QH13
ngay 06/4/2013 cua Qudc hoi phu hop huéng dan tai Cong van 3015 ngay
03/11/2016 cua Cuc Hai quan Thanh phé H6 Chi Minh thi Cong ty A mua hang



héa thong qua thu tuc ban dau gia, Cong ty khong phai doanh nghiép nhap khau
nén khong thude ddi tuong chiu thué nhap khau.

Mit khac, Cong vin sd 639 ngdy 03/6/2021 cta Chi cuc Hai quan Binh
Thuan vién dan diém 1 Khoan 4 Diéu 17 Nghi dinh s6 126/2020/ND-CP ngay
19/10/2020 cua Chinh phu quy dinh; va thura nhan chi c6 2.573.628,08
lit/14.238.268 lit ma Cong ty A da mua dau gia 1a thudc so hitu ctia Cong ty P1
1a phai chiu thué nhap khau: 3.553.495.461 dong. Tuy nhién, Piéu 42 ctiia Nghi
dinh sb 126/2020/ND-CP ngay 19/10/2020 quy dinh Nghi dinh nay c6 hiéu luc
thi hanh ké tir ngay 05/12/2020 nén khoéng thé ap dung ddi véi vu viée xay ra
truoc do.

Vi vay, dé nghi Hoi dong xét xir phuc tham chdp nhan mot phan khang céo
ctia Cong ty trach nhiém hitu han A, sira mot phan ban 4n so tham theo hudng
khong budc Cong ty trach nhiém hitu han A phai ndp khoan tién thué nhap khau
trong s6 27.185.125.092 ddng dé sung quy Nha Nudc.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vy an, can cir vao cac tai li¢u trong ho so vu an da duoc
tranh tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:

[1] Ngay 16/9/2016, Co quan Canh sat diéu tra B Cong an da phdi hop
v6i Cong ty C6 phan ban ddu gia S (Tru so tai 111 P3, phuong P3, quan P2,
Thanh phé H6 Chi Minh) t6 chirc ban dau gia 14.418.894 lit xing RON A92, 1a
tang vat cua vu an hinh sy Buon lau; véi gia khéi diém cua tai san 1a 6.595
dong/lit. Gia chua bao gdm céc loai thué, phi, 18 phi khac theo quy dinh (néu
cd).

[2] Can ctr dé Cong ty C6 phan ban dau gid S dua ra muc gia khoi diém 1a
dwa vao Chung thu tham dinh gia s6 1508-2016/CT-TLVC-C46 ngay 15/8/2016
cia Cong ty Co phan dau tu va thAm dinh gid G, theo d6 xiang A92 khoi diém
cho murc dau gia 1a 6.595 dong/lit. Cong ty C6 phan dau tu va tham dinh gia G
d3 dua ra gia xang ban 1& 14.690 dong/lit, 14 gia tham chiéu cia Petrolimex, sau
khi khau trir cac khoan thué theo quy dinh nhu: Thué tiéu thu dic biét 10%, thué
gia tri gia ting 10%, thué bao vé moi truong 3.000 ddng/lit va thué nhap khau
20% thi gia xang A92 udc lugng trudc cac loai thué, phi da ndp con 6.595
dong/lit.

[3] Cong ty A (c6 tru s tai Lau 3, s6 85 duong R4, phuong R1, Quén 1,
Thanh phé H6 Chi Minh) 1a don vi trang ddu gia voi muc gia 6.650 dong/lit
xdng A92 (chua bao gdm céc loai thué, phi).

[4] Tai Hop d6ng mua ban tai san ban dau gia s6 639/2016/HDMBTSBDG
ngay 16/9/2016, giita bén ban Cong ty C6 phan ban dau gia S v6i bén mua 13



Cong ty A thi khéi lugng xing dem ban du gia dugc tam tinh 13 14.418.894 lit
xing A92. Khoan 3 Piéu 7 Hop dong mua ban tai san ban du gia s6 639 néu
trén quy dinh: Co quan Canh sat diéu tra B Cong an (C46) truc tiép ban giao
khéi luong theo thuc té, truong hop khdi luong thuc té thiéu hut so voi khoi
luong ban ra ban dau thi Cong ty C6 phan ban déu gia S c6 trach nhiém chuyén
tra lai tién mua hang cho Cong ty A. Can ct Bién ban ban giao thi qua trinh giao
nhan s6 xang dau trén, do tinh hao mon (hao hut) cua xang nén da bi giam
180.626 lit va thyc t& Cong ty A chi nhan 14.238.268 lit xing A92. Nhu vay,
tong gia tri 16 hang thuc té chua c6 thué, phi 1a: 6.650 dong x 14.238.268 lit =
94.684.482.200 ddng. Sau khi trir s6 tién 1.226.020.482 dong la cac chi phi hao
hut, giam dinh, tham dinh, d4u gi4, thué bon, s6 tién con lai COong ty A phai ndp
13 93.458.461.718 ddng. Ngoai ra, Cong ty A con ndp 62.598.545.262 dong tién
thué cua sd xang dau trang du gia noi trén.

[5] Xét khang cdo cua Cong ty A Vé s tién thué phai ndp:
[5.1] V& tién thué nhap khau:

Ban 4n hinh sy phiic tham sé 545/2019/HS-PT ngay 23/9/2019 ciia Toa an
nhan dan cip cao tai Thanh phé H6 Chi Minh d3 huy dé xem xét lai dbi véi
khoan tién 62.598.545.262 ddng tién thué mua ban dau gia sé xing dau trén. Tai
Ban an hinh sy so tham sb 27/2020/HS-ST ngay 28/9/2020, Tda &n nhan dan
tinh Binh Thuén x4c dinh Cong ty A phai ndp thém tién thué nhap khau 1a 20%.

Tuy nhién, Hoi ddng xét xir xét thay viéec COng ty A c6 phai chiu thué nhap
khau hay khong, dong thoi, cé phai chiu cac loai thué, phi gi déu phai dua trén
cac quy dinh ctia phap luat vé thué tai thoi diém mua ban dau gia tai san.

Can ct Quyét dinh xu 1y vat chimg sb 27/C46(P11) va sd 28/C46(P11)
ngay 11/8/2016 cua Co quan Canh sat diéu tra B Cong an; Quy ché ban dau gia
s6 639/2016/QCBDG ngay 01/9/2016 dugc Cong ty C6 phan ban du gia S cong
khai ddi véi cac khach hang tham gia ddu gia, thi: “Ngudn goc tai san bdn diu
gid 14.418.894 lit xang A92, la do Céng ty Cé6 phan Dwong Péng P1 nhdp
lgu...Nguoi c6 tai san chiu trach nhiém vé cdc théng tin lién quan dén tdi san
ban dau gid, dong thoi cé trach nhiém ban giao tai san dau gid ding nhie hién
trang va trén hé so ma khdch hang da dwoc xem, gidm dinh trude do”.

Tai phén nhan dinh cia Ban an hinh su phuc tham sb 545/2019/HS-PT
ngay 23/9/2019 ciia Toa 4n nhan dan cdp cao tai Thanh phé H6 Chi Minh va
Ban 4n hinh sy so thim sd 27/2020/HS-ST ngay 28/9/2020 ctia Tda 4n nhan dan
tinh Binh Thuan, cho ring cin c Coéng vin sb 196/TCHQ-TXNH ngay
09/01/2017 cta Toéng cuc Hai quan va Coéng vian sé 3516/TCT-CS ngay



08/8/2016 cua Tong cuc thué tra 16i cho Co quan Canh sat diéu tra B Coéng an
thi Cong ty A phai chiu 20% thué nhap khau.

Tuy nhién, Cong vin sb 3516/TCT-CS ngay 08/8/2016 cua Tong cuc thué
néu trén chi huéng dan vé quy dinh tinh thué ¢ cac khau nhap khau, béan ra trong
nuéc ddi véi mit hang xing Ron A92. Cong vin s6 196/TCHQ-TXNH ngay
09/01/2017 ctia Tong cuc Hai quan thi c6 ndi dung: “....I6 hang xdng Ron A 92
c6 nguon goc tich thu hang nhdp lau da ban ddu gid cho Cong ty TNHH A véi
gid 6.650 dong/lit chira bao gom cdc logi thué, phi thi dé nghi Co quan canh sat
diéu tra can cir quy dinh tai Diéu 5 Quy ché tinh gid tai san, hang héa, dich vu
ban hanh kém theo Théong tw s6 154/2010/TT-BTC ngay 01/10/2020 ciia Bé Tadi
chinh va thoi diém Céng ty TNHH A tring ddu gid dé xdc dinh tri gid tinh
thué”. Dan chiéu Piéu 5 Quy ché tinh gi4 tai san, hang hoa, dich vu ban hanh
kém theo Thong tu s6 154/2010/TT-BTC ngay 01/10/2020 ctia B Tai chinh néu
trén cling chi quy dinh vé cac can ctr dé tinh gia phu hop, khéng quy dinh viéc
Cong ty mua du gia hang hoa trong nudc phai chiu thué nhap khau. Pong thoi,
cling chinh tai Cong van sé 196/TCHQ-TXNH ngay 09/01/2017 ctia Tong cuc
Hai quan néu trén c¢6 noi dung: “Poi vdi trweong hop ciia mdt hang xdang ron A92
trong vu dn hinh sy buén ldu ...dd bi tich thu, ban ddu gia thu hoi tai san cho
nha nuée khéng cé to khai hdi quan va hé so, chimng tir lién quan kém theo nén
khéng c6 can cir dé xdc dinh tri gid tinh thué khdu nhdp khau” .

Mat khac, cac Cong van tra 101 n€u trén la cac van ban dudi luat, mang ndi
dung hudng dan, giai thich, viéc tinh gia phu hop 1a trach nhiém cta co quan to
chtrc ban dau gia tai san va hién nay két qua ban ddu gia da duoc cong nhan.
Cong ty C6 phan ban dau gia S dwa ra mic gia khoi diém 1a dua vao Ching thu
tham dinh gia s6 1508-2016/CT-TLVC-C46 ngay 15/8/2016 ctia Cong ty Cb
phan dau tu va tham dinh gia G chua bao gém cac loai thué, phi khong dong
nghia voi viéc COng ty A phai chiu thué nhap khau ma phai dwa vao quy dinh
ctia phéap luét vé thué xuat khau, thué nhap khau.

Can ctr Piéu 2 Luat Thué xuit khau, thué nhap khau sé 107/2016/QH13
ngay 06/4/2016 ctua Quéc hoi quy dinh “Poi tuong chiu thué” xuat, nhap khau:

“]. Hang héa xudt khdu, nhdp khdu qua cira khau, bién gidi Viét Nam.

2. Hang héa xudt khdu tir thi treong trong nwde vao khu phi thué quan,
hang héa nhdp khau tir khu phi thué quan vao thi trirong trong niedrc.

3. Hang héa xudt khdu, nhdp khdu tai ché va hang héa xudt khdau, nhdp
khau cia doanh nghiép thwc hién quyén xudt khdu, quyén nhdp khau, quyén
phan phoi.



4. Poi twong chiu thué xudt khau, thué nhdp khau khéng dp dung doi véi
cdc truong hop sau:

a) Hang hoa qud canh, chuyén khdu, trung chuyén;

b) Hang hoa vién tro nhdn dao, hang hoa vién tro khong hoan lai;

¢) Hang héa xudt khdu tir khu phi thué quan ra nuede ngodi;, hang héa nhdp
khdu tir nwée ngoai vao khu phi thué quan va chi sir dung trong khu phi thué
quan; hang hoda chuyén tir khu phi thué quan nay sang khu phi thué quan khdc;

d) Phan dau khi dwoc dimg dé tra thué tai nguyén cho Nha nudc khi xudt
khau.

5. Chinh phii quy dinh chi Tiét Diéu nay”.

Nhu vay, COng ty A mua diu giad 14.418.894 lit xang A92 trong nudc tir
Cong ty Co6 phan ban déu gia S, theo hd so mua ban dau gia cong khai véi
nguén géc la vat chiing cta vy an hinh sy budn 1au, khong c6 hoat dong Xuat
nhap khiu nén hang héa da mua khong thudc d6i twong chiu thué xuat nhap
khau.

[5.2] Céc loai thué khac:

- Thué tiéu thu ddc biét: Theo quy dinh tai khoan 4 Piéu 1 Luat sb
70/2014/QH13 sira d6i, bo sung mot sd diéu cua Luat thué tiéu thu dic biét va
Thong tu s6 195/2015/TT-BTC ngay 24/11/2015 caa Bo Tai Chinh thi mat hang
xang Ron A92 c6 thué tidu thu dic biét 14 10% va:

Gid tinh thué TTPB = Gid tinh thué nhdp khau + Thué nhdp khau (néu co).

Do d6, s tién thué tiéu thy diac biét Cong ty A phai nop la:

94.684.482.200 x 10% = 9.468.448.220 dong.

- Thué bdo vé méi truong: Theo Diéu 4 Thong tu sd 152/2011/TT-BTC
ngay 11/11/2011 cta Bo Tai Chinh thi murc thué bao vé mdi truong d6i voi xing
14 3.000 dong/lit.

S tién thué bao vé méi truong CoNg ty A phai nop 1a:

14.238.268 lit x 3.000 dong = 42.714.804.000 dong

- Thué Gid tri gia tang: Can ctr Luat thué gid tri gia ting, Diéu 4 Nghi dinh
s6 209/2013/ND-CP ngay 18/12/2013 ctia Chinh phu; Khoan 2 Piéu 7 Thong tu
s6 219/2012/TT-BTC ngay 31/12/2013 ctia B6 Tai Chinh thi Thué suat thué gia
tri gia ting ddi v&i mat hang xang 13 10%:

Gid tinh thué = Gid tinh thué nhdp khdau + Thué nhdp khau (néu cé) +
Thué tiéu thu ddc biét (néu co) + Thué bao vé méi truong (néu co).



Do d6, s6 tién thué gia tri gia ting COng ty A phai ndp la:

(94.684.482.200d6ng + 9.468.448.220 dong + 42.714.804.000d6ng) x 10%
= 14.686.773.442 dong.

Nhu vy, tong sé tién thué Cong ty A phdi ndp la:

0.468.448.220 dong + 42.714.804.000 dong + 14.686.773.442 dong =
66.870.025.662 dong.

Khau trir s6 tién 62.598.545.262 ddng Cong ty A da ndp (theo 1énh chuyén
s6 20011210300004705 ngay 15/9/2020 ngudi nhan tién Cuc thi hanh 4n dan sy
tinh Binh Thuan, tai khoan tai Kho bac nha nudc tinh Binh Thuan).

S tién con lai Cong ty A tiép tuc ndp phai 1a 4.271.480.400 dong tién thué
con thiéu.

[6] Pon khang cdo va tai phién toa phuc tham, Cong ty A cho ring di ndp
du s6 tién thué theo quy dinh, nhan ban giao sd xang dau trén va hién nay da tiéu
thu hét s xang dau nay nén khong dong ¥ ndp thém khoan tién thué, phi nao
khéc.

Theo Cong van sd 4660/C46(P11) ngay 28/12/2016, Co quan Canh st diéu
tra Bo Cong an chi dong y cho Cong ty A tam ndp sd tién 62.598.545.262 dong
tién thué vao tai khoan tam giit cia Co quan Canh sat diéu tra B6 Cong an, dé
dugc nhan khéi luong xang d3 mua tring déu gia va “Sé tién trén dwoc tinh vao
gid ban cia 16 hang. Khi ¢é théng bdo cia cdc co quan chike ndang cé tham
quyén tiép tuc ndp cdc loai thué khdc lién quan dén mdt hang xdang Ron A92,
yéu cau Céng ty phdi thiee hién theo ding quy dinh ciia Nha mede”. Do do,
Cong ty A phai tiép tuc ndp sd tién thué con thiéu theo quy dinh cta phap luat.

[7] Xét khiéu nai tai Cong van s6 639/HQBT-TH ngay 03/6/2021 cua Chi
cuc Hai quan Binh Thuan vién dan diém 1 Khoan 4 Diéu 17 Nghi dinh sb
126/2020/ND-CP ngay 19/10/2020 cua Chinh phu quy dinh: “Hang hoa nhdp
khdu chwa hoan thanh thi tuc hdi quan bi ké bién dé ban ddu gid theo quyét
dinh ciia co quan cé tham quyén hodc ban dn, quyét dinh ciia Toa dn thudc doi
twong phdi nép thué, co quan hdi quan dn dinh thué dé xdc dinh so tién thué
phdi nép va théng bdo cho co quan, t6 chirc thu tién ban ddu gid dé ndp thué,
triv hang héa nhdp khau bi tich thu dé ban dau gia thudc sé hiru Nha nude”.
Theo d6, Chi cuc Hai quan Binh Thuan cho rang trong s6 14.418.894 lit xing
A92 bi tich thu c6 2.606.277 lit da dugc Cong ty Duong Pong P1 khai bao hai
quan nén s tién thué thu duoc tir viéc ban dau gia sb xang nay phai duoc tra cho
Chi cuc Hai quan Binh Thuan vi s xdng nay 1a hop phap cua Cong ty Duong
bong P1, khong phai thudc s¢ hitu Nha nudec.



Tuy nhién, Nghi dinh s6 126/2020/ND-CP ngay 19/10/2020 ctia Chinh phu
ma Chi cuc Hai quan Binh Thuan d3 vién dan néu trén, c6 hiéu luc ké tir ngay
05/12/2020, sau thoi diém Cong ty A mua dau gia va giao nhan sb xing dau nay.
Pong thoi, Cong ty A mua déu gia 16 hang tir Cong ty C6 phan dau gia S véi
nguén géc la tang vat ciia vu an hinh sy buén lau nén toan bo s6 tién thué
66.870.025.662 dong ma Cong ty A phai ndp tir viéc mua déu gia sé xing dau
14.418.894 lit (thuc té 14.238.268 lit) xang A92 trén phai bi tich thu, ndp ngan
sach nha nudc theo quy dinh tai diém a, ¢ khoan 2 Piéu 106 Bo luat t6 tung hinh
su.

Mit khac, cac loai thué, phi ndy néu Chi cuc Hai quan Binh Thuan thu
cling phai ndp 100% vao ngan sach nha nudc theo quy dinh tai Luat Ngan sach
nha nudc sé 83/2015/QH13 nén viéc Chi cuc Hai quan Binh Thuan yéu cau
dugc nhan so tién thué déi voi 2.606.277 lit xing da dugc Cong ty Duong Pong
P1 khai bao hai quan, 14 khong can thiét.

Tir nhitng cin ¢ néu trén, Hoi dong xét xir xét va chap nhan mot phan
khang cao ctia nguoi ¢6 quyén loi va nghia vu lién quan, Cong ty A, stra ban an
hinh sy so tham.

[8] V& an phi: Nguoi c6 quyén loi va nghia vu lién quan, Cong ty A khong
phai chiu an phi hinh sy phuc tham.

[9] Céc quyét dinh khic cia ban an so thim khong co khang cao, khang
nghi da c6 hiéu luc ké tir ngay hét thoi han khang cdo, khang nghi.

Vi cac lé trén,

QUYET PINH:

Cin ctr vao diém b Khoan 1 Diéu 355; diém d Khoan 1 Diéu 357 cua Bo
luat T4 tung Hinh sy nam 2015.

1/ Chap nhan mot phan khang cdo ciia Cong ty trach nhiém hitu han A; sira
ban 4n hinh sy so' tham.

Cian ct Diém b Khoan 1 Piéu 47 B6 luat Hinh sy nam 2015 (sta doi, bd
sung nam 2017); Diém a, ¢ Khoan 2 biéu 106 Bo luat td tung hinh sy nam 2015.

Budc Cong ty Trach nhiém hiru han A phai ndp 66.870.025.662 dong (gom
thué tiéu thu dac biét 10%, thué gia tri gia tang 10%, thué bdo vé moi truong
3.000 d@ong/lit) tich thu sung quy ndp ngan sach Nha nuéc; Khau trir s tién
62.598.545.262 dong Cong ty Trach nhiém hiru han A da ndp (theo 1énh chuyén

6 20011210300004705 ngay 15/9/2020 ngudi nhan tién Cuc thi hanh an dan sy
tinh Binh Thuan, tai khoan tai Kho bac nha nuéc tinh Binh Thuan).
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S6 tién con lai Cong ty Trach nhiém hitru han A tiép tuc phai ndp la
4.271.480.400 d6ng (Bon 1y hai tram bdy muwoi mot triéu bon tram tdm muroi
ngan bon tram dong) dé tich thu sung quy Nha nudc.

2/ V& &n phi:

Ap dung Piéu 23 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016
ctia Uy ban Thuong vu Qudc hoi.

Ngudi ¢6 quyén lgi va nghia vu lién quan, Cong ty TNHH A khong phai
chiu an phi hinh sy phuc tham.

3/ Cac quyét dinh khac ctia ban an so tham khéng c6 khang céo, khang
nghi di c6 hiéu luc phap luat ké tir ngay hét thoi han khang cao, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

CAC THAM PHAN THAM PHAN — CHU TQA PHIEN TOA

T6 Chanh Trung Tran Thi Thiay Hong Tran Thi Hoa Hiép
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