TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BEN TRE Poc 1ap - Tw do - hanh phic

Ban 4n s6: 32/2021/DS-PT
Ngay 23-01-2021
VIV tranh chip vé quyén st dung dat
va yéu cau tuyén bd di chuc vo hiéu

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BEN TRE

- Thanh phan Hpi dong xét xir phiic thdm gom co:
Thdam phén - Chii toa phién toa: Ba Nguyén Thi Ngoc Huong
Cdc Tham phan: Ong Pham Kim Cua
Ba Ho Thi Thanh Thiy
- Thuw ky phién toa: Ong V8 Tan Vil - Thu ky Toa an nhan déan tinh Bén Tre.
- Dai di¢gn Vign Kiém sit nhan dén tinh Bén Tre tham gia phién toa: Ba
Pang Thi P Kha - Kiém sat vién.

Ngay 23 thang 01 nam 2021, tai tru s¢ Toa 4n nhén dan tinh Bén Tre xét Xu
phuc thdm cong khai vu an thu Iy s6 318/2020/TLPT-DS ngay 11/11/2020 vé
“Tranh chap quyén st dung dat va yéu cau tuyén bo di chic vo hi¢u”.

Do Ban an dan sy so tham sd: 39/2020/DS-ST ngay 27/7/2020 ctua Tda 4n
nhan dan huyén G bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr phuc tham s6: 298/2020/QP-PT ngay
08/12/2020 gitra cac duong su:

1. Nguyén don: Ong Duong Thanh H, sinh nim 1970

Dia chi: ‘Sfr) nha 430/57/3, duong Cach Mang Thang Tam, Phuong X, Quén Y,
Thanh pho H6 Chi Minh,

Nguoi dai dién theo uy qt‘tyé‘n cua nguyén don: Ba Lé Thi Tric P, sinh ndm
1992; Qia chi: S6 nha 105A Poéng Van Cong, ap Binh Thanh, xa B, thanh phd B,
tinh Bén Tre (c6 mat).

Ngudi bao vé quyén va lgi ich hop phép cuia nguyén don: Luat su Nguyén Thi
H - Van phong Luéat su BT (c6 mat).

2. Bi don: Ba Duong Thi H, sinh nam 1959 (c6 mat)

Ho khau thuong tra: S6 nha 264C, Khu phé 2, Phuong K, thanh phd B, tinh Bén
Tre.

Dia chi lién hé: S6 nha 49, ép Béng Nhon, xa L, huyén G, tinh Bén Tre.
Nguoi bdo vé quyén va loi ich hop phdp cua ba Dwong Thi H: Luat su



Nguyén Anh T - Vin phong lut su Nguyén Anh T, Poan Luat su tinh Tién Giang
(c6 mat).

3. Ngueoi c6 quyén loi, nghia vu lién quan:
3.1. Ong Nguyén Duong P, sinh nim 1987
Tam trG: SO nha 49, 4p Pong Nhon, xi L, huyén G, tinh Bén Tre.

Nguoi dai dign theo uy quyen cua ong Nguyén Dwong P: Ba Duong Thi H,
sinh ndm 1959; dia chi: S6 nha 49, 4p Pong Nhon, xi L, huyén G, tinh Bén Tre (CO
mat).

3.2. Ba Duong Thi Q, sinh nam 1957
Dia chi: Ap Pong Nhon (Ap 1), x4 L, huyén G, tinh Bén Tre.

Nguoi dai dién theo iy quyen ciia ba Duong Thi Q: Ba Nguyén Thi Thu T,
sinh nam 1982; dia chi: Ap Pong Nhon (Ap 1), x4 L, huyén G, tinh Bén Tre (c6
mat).

3.3. Ba Nguyén Thi S, sinh nim 1927
Pia chi: S6 nha 49, ap Pong Nhon, x4 L, huyén G, tinh Bén Tre.

Tam tra: S6 nha 33/5M, T6 2, 4p My Hoa 3, xa T, huyén H, Thanh phd Ho Chi
Minh.

Nguwoi dai dién theo uy guyén cua ba Nguye:n‘ Thi S: Ba Nguyén Thuy Hong
T, sinh ndm 1991; dia chi: S6 nha 105A, duong Bong Van Cong, ap Binh Thanh,
xa B, thanh pho B, tinh Bén Tre (c6 mat).

3.4. Ba V4 Thi N, sinh nam 1939 (xin xét Xt ving mit)

Dia chi: S6 nha 39, ép Déng Nhon, xa L, huyén G, tinh Bén Tre.
3.5. Uy ban nhan dan x4 L, huyén G, tinh Bén Tre

Dia chi tru so: Ap Pong Nhon, xi L, huyén G, tinh Bén Tre.

Nguoi dai dién theo phap ludt: Ong Nguyén Huynh P - Cha tich Uy ban nhin
dan x4 L, huyén G, tinh Bén Tre (xin ving mit).

4. Nguoi khdang cao: Nguyén don 6ng Duong Thanh H.
NOI DUNG VU AN:
Theo don khoi ki¢n cua nguyén don ong Duong Thanh H va trong qua trinh

16 tung nguoi dai dién theo ity quyén ciia 6ng H trinh bay:

Ong Duong Vin H1 va ba Nguyén Thi S ¢6 ba ngudi con 1a: Duong Thi Q,
Duong Thi H va Duong Thanh H. Ngay 26/5/2000, 6ng H1 va ba S khi con minh
man di 1ap T tuong phan chia toan bo tai san ctia dng H1 va ba S cho cac con va
duge Uy ban nhan dan xa L, huyén G, tinh Bén Tre chung thuc chit ky ngay
04/01/2001. Noi dung Td twong phan cu thé nhu sau:

“Vor chéng t6i phdn chia dit vieon cho ba con nhir sau:
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* Thw 2 - Duong Thi Q, sinh nam 1957.

Vo chong téi cho phan thira ké anh ba C6i 2.900m? dat vieon dwoc dirng bo
6 do dong thué nha mude. Vo chong t6i néi con cat nha ¢ dat cha me cho thi bat
tién, cha me cho con cat nha & tam ké bén cha me phc‘in dat nay cha me cho thcing
H roi chitng ndo thang H biéu con voi nha di thi phdi di khéng dwoc doi héi diéu
gi hét.

Mot thoi gian anh ba Chiia Nhung ban ddt vo chong téi mua cho con la hai
Q phan ddt vieon sao cat nha vé dé ¢.

_* Thit ba - Dwong Thi H cho phan ddt ké anh Tran Minh Hiéu 2.850m? dirng
bo so do dong thué cho nha nuoc.

* Thit tw - Duong Thanh H sanh nam 1970 cha me cho con nha voi tai san
trong nha voi toan bo dat vuon, vo' chong toi dong y cho Duong Thanh H ditng bo
dé sau nay cung gio ong ba phung duong cha me.

Tong sé dcf{ gom cdc thira dat ma vo cﬁéng 16i dang dirng tén trong sé do so
A: 426245 duwoc Uy ban nhan dan huyén G cap ngay 26 thang 7 nam 1991

Theo to tuong phan nay thi ba Duong Thi Q, ba Duong Thi H va 6ng Duong
Thanh H dong y va ky tén.

Nam 2001, 6ng H1 va ba S c6 mau thuin Vé duong di trén phan dt cho ba Q
trong To tuong phan nén Ong H1 va ba Suy quyen cho ba H thay mat ong H1 va
ba S khoi kién tai Toa an dé giai quyét tranh chap vé duong di nay. Ong H1 va ba
S dd dua TO twong phan ban gbc cho ba H lam bang ching ndp cho Toa an. Sau
d6, ba H giir ban gdc khong c6 tra lai cho dng H1 va ba S.

Nam 2005, 6ng H1 va ba S tach cac thira dat trong Gidy ching nhan quyén
sit dung dat s6 A: 426245 dugc Uy ban nhan dan huyén G cép ngay 26/7/1991
gom cac thira dat s0: 642, 643, 644, 754, 756, 1437, t& ban d6 s6 02, tong dién tich
la 8900m2 ma trong To tuong phéan da cho 6ng H thanh nhiéu Gidy chting nhéan
quyén st dung dét so: AD 100492, AD 100493, AD 100494, AD 100495 duoc Uy
ban nhan dan huyén G cap ngay 24/11/2005

Nam 2008, 6ng H1 va ba S lap cac to di chuc nhu sau: S6 05 quyen so I-
TP/CC-SCT/DCTC, S6 06 quyén sé I-TP/CC-SCT/DCTC, S6 07 quyén s I-
TP/CC-SCT/DCTC ngay 29/7/2008.

Nhu vay, céac thira dat va toan bo tai san, hoa loi trén dat néi trén da dugc
cha me cho 6ng H vao nam 2000. Do do, viéc ong H1 va ba S 1ap 03 di chiic nam
2008 dinh doat tai san cho 6ng H va ba H khi chét 1a khong diing, anh huéng dén
quyén va loi ich hop phap ctia 6ng H.

Ong H1 chét ngay 08/4/2016, hién nay ba Q, ba H da duoc sang tén phan dét
ma minh dugc ting cho. Riéng 6ng H chua dugc sang tén phan dat duoc ting cho
theo To twong phan. Hién nay, ba H dang str dung cin nha va thu hoa loi trén phan
dat ma ong H1 va ba S da tang cho ong H.

Ba Nguyén Thi S va ba Duong Thi Q khang dinh van giit nguyén y kién
trong To tuong phan nhung ba H van chiém giit phan dat ma 6ng H1 va ba S da
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tang cho 6ng H.
Nay 6ng Duong Thanh H khoi kién nhu sau:

1. Yéu géu Toa an tuyén b cac di chuc Sé, 05 quyéﬁn sé I-TP/CC-
SCT/DCTC, So6 06 quyén so I-TP/CC-SCT/DCTC, S6 07 quyén so I-TP/CC-
SCT/DCTC ngay 29/7/2008 1a di chtic v hi¢u.

2. Yéu cau Toa an budc ba Duong Thi H va 6ng Nguyén Duong P giao cho
ong Duong Thanh H céc thira dat va toan bg tai san, hoa lgi trén cac thira dat sau:

- Thira dt sb 107, to ban d6 s 11, giién tich 68,4m?, muc dich sir dung: dat
nghia dia, toa lac tai xa L, huyén G, tinh Bén Tre.

- Thtra dat s6 120, to ban d6 s6 11, dién tich 962,9m2, muc dich st dung: dat
trong cay lau nam, toa lac tai xa L, huyén G, tinh Bén Tre.

- Thura dat s6 121, to ban d0 s0 11, dién tich 6.451,1m?, myc dich sir dung:
dat & nong thon dién tich 3O,Om2 va dat trong cdy lau nam dién tich 6.151,1m?, toa
lac tai xa L, huyén G, tinh Bén Tre.

- Thira dat s6 197, to ban d6 s0 11, dién tich 2.247,7m?, muc dich sir dung:
dat trong cay lau nam, toa lac tai xa L, huyén G, tinh Bén Tre.

Tai ban ty khai VA trong qud trinh t6 tung bi don ba Dwong Thi H trinh bay:

To twong phan dugce 1ap vao nam 2000 1a do cha me ba quyét dinh, cac con
trong d6 c6 ba, 6ng H, ba Q chi ky tén vao to trong phan chi dé chimg minh cac
con biét dugc sy viéc nay, nhimg nguoi con khong c6 quyén dinh doat vé tai san.
Ngoai ra, phan dat ba duoc chia trong To twong phan ba da dugc cip Gidy ching
nhan quyén sir dung dat tir nam 1991, dién tich 1a 2850m?; do d6, viéc phan chia
néu trong To tuong phan chi la thu tuc khong mang tinh chat ctia mot hop dong
tang cho quyén sir dung dat; khi 1ap T& twong phan ¢ xac nhan caa Uy ban nhan
dan xa L, huyén G, tinh Bén Tre vao ngay 04/01/2001, dng H chua ky tén vao to
tuong phan nay. Vi vay, T¢ tuong phan trén khong phéi 1a hop dong tiang cho
quyén str dung dat dung theo quy dinh cta phéap luat. Tai san dugc néu trong To
tuong phan 1a ctia cha me ba con dung tén nén cha me ba co6 quyén thay doi viée
tang cho ai, 6ng H va ba Q, ciing nhu ba khdng c¢6 quyén dinh doat.

Theo ndi dung T twong phan 6ng H dugc nhin phan tai san trén thi phai c¢6
trach nhiém nu6i dudng cha me¢ va tho cung o6ng ba. Tuy nhién, 6ng H khong thuc
hién nghia vu nay trong sut thoi gian tir nam 2000 cho dén nay. Vi vdy, cha me ba
thay d6i y dinh. DP6i véi thoi hiéu khoi kién, 6ng H cho rang dén nam 2016 ong H
moi biét duoc quyén loi ciia minh bi xAm pham. Tuy nhién, theo don yéu cau ngay
05/4/2016 do 6ng H nop tai Uy ban nhan dan x& L, huyén G, tinh Bén Tre thi 6ng
H thira nhan c6 biét duoc viée cha me da lap di chic nhung chua dugc xem va
ctng thira nhén trong thoi gian 20 nam qua 6ng H khong thuong xuyén vé nha.
Diéu d6, chimg minh dugc viéc 6ng H co biét nhung khong tranh chap va clng
khong thyc hién dung nghia vy néu trong To twong phan. Pbi v6i cin nha trén dat
trudc day co6 03 nhan khau la 6ng H1, ba S va con ba 1a Nguyén Duong Khanh,
sinh nam 1992 cung ¢. Hién nay cac phﬁn dat do 6ng H1 va ba S dimg tén do ba
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quan ly, str dung va ¢ cung 02 con la Nguyén Duong Khanh, sinh ndm 1992 va
Nguyén Duong P, sinh nam 1987; con phan dat thudc thira s6 197, to ban do6 so6 11,
dién tich 2.247,7m? do ba Q quan ly, st dung.

Déi véi yéu cau huy ba to di chuc, ba khong ddng ¥ vi khi 1ap to di chuc ba
S va Ong H1 van con minh man, ba S va 6ng H1 1a ngudi am hiéu chit nghia va
cling biét duoc nodi dung ciing nhu hau qua phap 1y cia cac to di chic trén va tu
nguyén lap cac to di chic theo ding trinh ty, thi tuc ma phap luat quy dinh. Do d6,
I)'/ do phia dai dién cua S dwa ra ba khong dong ¥, con ba Q cho ring khéng biét
viéc 1ap di chic 1a dung vi trude day ba Q c6 tranh chap 16i di véi ong H1 vabas,
tur d6 gitra hai bén dé khong con lién hé voi nhau va ba Q cling khong co quyén loi,
nghia vu gi trong c4c To di chuc nén khong can phai biét.

Tai ban ty khai cua nguoi co quyén loi, nghia vu lién quan ba Nguyén Thi S
va trong qud trinh to tung nguoi dai dién theo uy quyén cua ba S trinh bay:

Ba S dong ¥ vé6i yéu cau tiép tuc thyc hién hop dong ting cho quyén sir dung
dat theo To twong phan vao ngay 26/5/2000 ctia ong H. Ngoai ra, ba S c6 yéu cau
hiy ba To di chuc dugc 1ap vao ngay 29/7/2008 ctia ba S va 6ng H1 vi cac to di
chuc trén khong dung quy dinh phép luit do céac tai san trong di chuc da dugc phan
chia vao nam 2000. Ly do vao nam 2008 ma ba S 1ap di chuc vi ba H noi voi ba S
1ap di chuc dé sang tén quyén sir dung dat cho ong H dugc dé dang hon nén 6ng
H1 va ba S méi 1ap di chuc, y kién vé viéc phan chia dat cho 6ng H van khong thay
d6i.

Tai ban ty khai ciia nguoi cé quyén loi, nghia vu lién quan ba Dwong Thi Q
va trong qud trinh to tung nguoi dai dién theo uy quyén cua ba Q trinh bay:

Dbi vé6i yéu cau tiép tuc thue hién hop dong ting cho quyén str dung dit theo
T& twong phan vao ngdy 26/5/2000 cia 6ng H thi ba Q dong ¥, hién ba Q dang
quan 1y phan dét thudc thira s6 197, to ban d6 s 11, dién tich 2247.7m? nhu 101 ba
H trinh bay; ba Q dong ¥y giao lai thua dat nay cho ong H va khdng yéu cau boi
hoan gia tri cy trong trén dat. Cha me ba Q da lap To tuong phan thi cur theo do
ma thuc hién, cac chi em da nhan phan roi thi phan con lai cua 6ng H. Thua dat s6
197, to ban d6 11, dién tich 2247.7m?, ba Q di quan 1y, st dung tir ngay 19/8/2016
cho dén nay.

Tai bién ban ghi y kién ngay 17/12/2019, nguoi ¢é quyén loi, nghia vu lién
quan ba Vo Thi N trinh bay:

Ba 1a chu str dung phﬁn dat thuoc thira s6 126, to ban do s6 11, toa lac tai xa
L, huyén G, tinh Bén Tre giap ranh voéi thira s6 121, to ban d6 s6 11 dang tranh
chép giira 6ng Duong Thanh H va ba Duong Thi H. Theo két qua do dac thi hién
trang st dung dat ciia ba c6 1éch so vi ranh ban do6 dia chinh 1a 55.4m?, thira s6
1/126a. Tuy nhién, ba déng y v6i két qua do dac nay. Trong vu 4n dang tranh chap
gitra 6ng H va ba H thi ba khong c6 tranh chap gi, néu sau nay ba c6 tranh chap
phan di¢n tich 55. 4m? theo ket qua do dac thi ba s& khai kién bang vu an khac. Ba
yéu cau Toa an giai quyet Vang mdt ba trong vy an nay.

Trong qud trinh thu Iy gidi quyét vu dn, Toa dn nhdn dan huyén G, tinh Bén
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Tre da triéu tap hop 16 nguoi c6 quyén loi, nghla vu lién quan ong Nguyen Duong
P nhung P vang mat khong ly do nén Toa dan khong ghi nhan duwoc y kién hay yéu
cau cua ong P.

Tai Van ban s6 07/UBND-TP ngay 07/01/2020, nguoi c6 quyén loi, nghia vu
lién quan Uy ban nhdn ddn xa L, huyén G, tinh Bén Tre trinh bay:

Va0 ngay 02/8/2008, Uy ban nhan nhan xa L, huyén G, tinh Bén Tre ¢ xac 1ap
di chiic cua ong Duong Van H1, sinh nam 1926 va ba Nguyén Thi S, sinh ndm 1927.
bang ky ho khau thuong tri: Ap Pdng Nhon, x3 L, huyén G, tinh Bén Tre. Qua xem
xét ho so vao ngay 29/7/2008, dng Duong Vin H1 va ba Nguyén Thi S ¢ xac lap di
chtic nhu sau:

- Di san d¢é lai va noi c6 tai san thira s6 120, to ban d6 s6 11, dién tich 962,9m?;
thira s6 107, to ban d6 s6 11, dién tich 68,4m?; toa lac tai ép Bé)ng Nhon. D1 chuc cho
Duong Thi H, dang ky thuong tra 264C, khu phé 2, phuong 8, thi xa Bén Tre, tinh Bén
Tre. Di chiic duoc Uy ban nhan dan xac lap s6 05/2008. Quyén I ngay 02/8/2008. Do
Chu tich Nguyén Vin Sung ky.

- Di san dé lai va noi ¢ tai san thira s6 197, t& ban d6 s6 11, dién tich 2.247,7m?;
toa lac tai 4p Pong Nhon. Di chic cho Duong Thanh H, dang ky thuong tra 49, 4p 1,
Xa L, huyén G, tinh Bén Tre. Di chtic duge Uy ban nhan dan xac 1ap s6 06/2008. Quyén
| ngay 02/8/2008. Do Chu tich Nguyén Vin Sung ky.

- Di san d¢ lai va noi ¢ tai san thira s6 121, t& ban d6 s6 11, dién tich 6.451,1m?;
toa lac tai ép Déng Nhon. Di chic cho Duong Thi H va Duong Thanh H. Di chuc dugc
Uy ban nhéan dan xéc 1ap s6 07/2008. Quyén I ngay 02/8/2008. Do Chii tich Nguyén
Van Sung ky.

Ong Cao Minh H la Cong chire Tu phap cua Uy ban nhan nhan x3 L, huyén G,
tinh Bén Tre vao ndm 2008 cho rang: Ong tiép nhan va tham muu ching thye di chue
ngay 29/7/2008 cua dong Duong Van H1 va ba Nguyén Thi S. Khi 6ng thyc hién ching
thuc di chiic trén thi ndi dung cac to di chiic ctia 6ng H1 va ba S da dugc danh may san,
do chinh 6ng H1 va ba S ndp cac to di chic cho 6ng, lac d6 ba Duong Thi H cling ¢
mat ching kién. Ong khong biét ndi dung cac to di chiic do ai ddnh may va ciing khong
1ap bién ban lam 1o nd1 dung do ai danh may nhung ndi dung céc to di chic thi 6ng co
doc lai cho cac bén cling nghe, cac bén thong nhét ndi dung di chic, dong ¥ ky tén va
lan tay trong cac to di chtic. Viéc ching thuc cac to di chic thyc hién dung theo quy
dinh ctia phap luat.

Do hoa giai khong thanh, Toa 4n nhan dan huyén G da dua vu &n ra xét xur.

Tai Ban an dan sy so tham s6 39/2020/DS-ST ngay 27/7/2020 cua Toa 4n
nhan dan huyén G d ap dung khoan 5 va khoan 9 Piéu 26, diém a khoan 1 Diéu
35, diém ¢ khoan 1 Diéu 39, khoan 2 Diéu 227, khoan 1 va khoan 3 Diéu 228 B
luat Té tung Dan sy ndm 2015; Diéu 166 va Piéu 626 Bo luat Déan sy nam 2015;
Piéu 100 va Piéu 203 cua Luat Dat dai nam 2013; Piéu 27 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qubc hoi quy
dinh vé mutc thu, mién, gidm, thu, ndp, quan 1y va st dung an phi va I¢ phi Toa an
XU



1. Khong chap nhan yéu cau khoi kién cua 6ng Duwong Thanh H vé viéc
tuyén bd cac di chac S6 05 quyén sé I-TP/CC-SCT/DCTC, S6 06 quyén sb I-
TP/CC-SCT/DCTC, S6 07 quyén sé I-TP/CC-SCT/DCTC ngay 29/7/2008 Ia di
chuc vo hiéu.

2. Khong chap nhan yéu cau khoi kién cua 6ng Duong Thanh H vé viéc yéu
cau ba Duong Thi H va 6ng Nguyén Duong P giao tra cac thira dat va toan bo tai
san trén cac thira dit nhu sau: Thira s6 107, to ban do sb 11, dién tich 68.4m?; thira
s6 120, to ban d6 s6 11, dién tich 962.9m?; thira s 121, t& ban d6 sb 11, dién tich
6451.1m?; thira s6 197, to ban d6 s6 11, dién tich 2247.7m?; cling toa lac tai xa L,
huyén G, tinh Bén Tre.

Ngoai ra, ban an con tuyén vé an phi, chi phi t6 tung va quyén khang cao cua
cac duong su.

Ngay 07/8/2020, nguyén don 6ng Duong Thanh H khang c4o toan by ban an
so tham. Noi dung khang cdo Ong H trinh bay: (1) To twong phan da dugc thuc
hién hon 2/3 ndi dung nén da phat sinh hiéu luc phap luat nén 6ng H1, ba S khéng
con tai san dé phan chia; (2) Toa an so tham lap luan di chic c6 sau td twong phan
nén ndi dung dinh doat phan tai san duoc thay thé bang to tuong phan 1a khong
pht hop. Hon nita, khi tranh chip dat v6i ba Q (sau ngay lap di chuc) nhung dng
H1 hoan toan khong nhic dén di chuc, ching to 6ng H1 gitr nguyén y chi khi phan
chia dét theo to twong phén; (3) Ban than ba S khang dinh ba bi lira ddi ‘nhung cap
so tham cho rang ba khong co chimg cir ching minh cho viéc bi lira déi 1a khong
phu hop; (4) To twong phan dugce 1ap co tat ca 05 ngudi, hién nay chi c6 ba H 1a
khéng thyc hién theo ndi dung nay, cd tinh chiém dat cua ong; (5) Gidy kham st
khoe cta 6ng H1, ba S khong phu hop dé 1ap di chic; (6) Cap so thAm danh dong
gifra di chic va to tuong phan 1a khong dling, to twong phan nam 2000 da phat sinh
quyén tai san cta 6ng, ong H1 va ba S khéng con tai san. Néu mudn 1ap di chuc thi
phai huy bo viéc phan chia tai san da cho ong trong to twong phan mét cach hop
phap. Pé nghi cap phiic thim stra ban an so tham, chap nhan yéu cau khai kién cia
ong.

Tai phlen tdoa phic tham, ngudi dai dién theo uy quyén cua nguyen don glu’
nguyén ndi dung khang cdo. Nguoi bao vé quyen va loi ich hop phép cua nguyen
don trinh bay: To tuong phan duoc lap thanh vén ban, c6 chiung thuc nén c6 hi¢u
luc thi hanh, do d6 nguyén don yéu cau ba H va 6ng P giao tra phan dét tranh chap
1a c6 cén ctr. Ba H thira nhan c6 nhan dat nén to twong phan da dugc thuc hién hon
2/3, dong thoi ba S cling c6 nguyén vong tlep tuc giao dat cho 6ng H nén to twong
phan can tlep tuc thuc hién. To tu’(mg phan cap so tham nhan dinh c6 gi tri nhu to
di chic va cho rang di chic sau cung bac boé ndi dung to twong phan la khong
dung, boi vi néu xem to tuong phan nhu di chuc thi ba H, ba Q nhan dat tir nam
2000 khi 6ng H1, ba S van con song la khong phu hop. Do d6, dé nghi Hoi dong
xét xtr chap nhan yéu cau khai kién ctia nguyén don.

Bi don ba H khong ddng ¥ voi ndi dung khang cdo. Nguoi bao vé quyén va
loi ich hop phép cta ba H trinh bay: Nguyén don cho rang to tuong phan da co
hiéu lyc nén khong con tai san dé 1ap di chic 1a khong dung vi tai san 1a bat dong
san nén phai dugc dang ky, ong H chua dang ky nén chua c6 hi¢u luc theo quy
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dinh. Do t& tuong phan chua ¢6 hi€u lyc nén tai san van con 1a cua ong H1, ba S
nén ong ba co quyen dinh doat bang di chiic. Nguyén don khang céo cho rang di
chuc v6 hi€u vi gidy kham strc khoe cua Trung tim Gidm dinh y khoa tinh Bén Tre
khong phu hop dé 1ap di chuc, tuy nhién thuc té Trung tam c6 chirc ndng nay nén
khéang céo nay la khong ¢ can cu. Ba ban di chuc s6 05, 06, 07 dugc 1ap mot cach
hop phéap ca vé nodi dung va hinh thirc, 6ng H1 chét nam 2016 nén c6 mot phan da
phat sinh hi¢u lyc. Tai san van 1a ciia 6ng H1, ba S nén ba H khong co tham quyén
tra dit theo yeu cau cua nguyén don, hon nira trong cac thura dat cO mat phan do ba
Q quan ly nén yéu cau ba H tra la khong c¢6 cin ct. Do do, dé ngh1 Hoi dong xét
xt khong chap nhan yéu cau khang cio cua ong H, giit nguyén ban an so tham.

Nguoi dai dién theo uy quyen cua ba S, ba Q dong y v6i ndi dung khang
c40, dé nghi stra ban an so tham, chip nhan khang céo ciia nguyén don.

Kiém sat vién Vién kiém sat nhan dan tinh Bén Tre tham gia phién toa phat
biéu y kién:

Vé t6 tung: Nhirng ngudi tién hanh té tung, nhimg ngudi tham gia t6 tung da
tuan thu ding cac quy dinh ctia B luat To6 tung Dan sy nam 2015.

Vé ndi dung: Ong H chua thyc hién tha tyc chuyén nhugng quyén sir dung
dat ddi voi phan dat ma 6ng cho rang da dugc cha me cho theo to twong vao nim
2000 phéan nén viéc ting cho chua c6 hiéu lyc. Pén nam 2005, cac thira dat tranh
chap dugc cap doi van con dimg tén dng H1, ba S. Nam 2008, 6ng H1, ba S lap di
chuc 1ap hop phap dé dinh doat cac phan dat nay, c6 gidy kham strc khoe thé hién
dua suc khoe dé 1ap di chuc. Méc du, ba S thira nhan co6 ky tén trong to twong phan
va dong y tlep tuc thyc hién to twong phan nhung sau khi xét xtr so tham ba khong
khang céo, dong thoi ba van co quyen y€u cau trong vu an khac. Hon nira, ba Q
dang quan 1y mot phan dat tranh chap nhung 6ng H yéu cau bi don tra lai toan bo
phan dat tranh chap 1a khong c6 cin ctr. Do d6, dé nghi Hoi dong xét xtr can cir
khoan 1 Piéu 308 B luat T tung Dan sy nam 2015, khdng chip nhan khang cio
ciia ong Duong Thanh H, giit nguyén Ban an so tham sé 39/2020/DS-ST ngay
27/7/2020 ctia Toa an nhan dan huyén G.

NHAN PINH CUA TOA AN:

Can clr vao céc tai liéu, ching ctr ¢6 trong ho so da dugc tham tra cong khai
tai phién toa; két qua tranh tung tai phién toa; y kién d¢ nghi cia Kiém sat vién; xét
khang céo ctia 6ng Duong Thanh H; Hoi dong xét xir nhan dinh:

[1] Ong Duong Thanh H yéu cau ba Duong Thi H tiép tuc thuc hién theo to
tuong phan cia cha me ong H 1a 6ng Duong Van H1 (chét nam 2016) va ba
Nguyén Thi S 1ap ngay 26/5/2000 ddi véi cac thira dat: Thira s 107, dién tich
68.4m2 loai dat NTD; thtra s6 120, dién tich 962.9m?, loai dat CLN (do dac thuc té
962.8 m?); thira s6 121, dién tich 6451.1m? loai dat ONT + CLN (do dac thuc té
6321.9m?); thira s6 197, dién tich 2247.7m? loai dat CLN (do dac thyc t&
2247.6m?), cling to ban d6 s6 11, toa lac tai xi L, huyen G, tinh Bén Tre do ong
Duong Vén H1 va ba Nguyén Thi S dung tén trong gidy chimg nhan quyén st
dung dat. B4 Duong Thi H va 6ng Nguyén Duong P dang quén 1y, st dung thira sd
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107, 120, 121, cung to ban dd s6 11; ba Duong Thi Q dang quan ly, su dung thura
s6 197, to ban d6 sb 11. Bong thoi, 6ng Duong Thanh H y€u cau Toa an tuyén b
cac di chuc S6 05 quyén sé I-TP/CC-SCT/DCTC, S6 06 quyén sd I-TP/CC-
SCT/DCTC, Sb 07 quyén sb I-TP/CC-SCT/DCTC ngay 29/7/2008 1a di chic vo
hiéu.

[2] Ngudn gdc dat tranh chap cac bén duwong su trinh bay thdng nhat 1a cia
6ng Duong Van H1 va ba Nguyén Thi S. Ong H1 va ba S ¢6 ba nguoi con 1a: Ba
Duong Thi Q, ba Duong Thi H va éng Duong Thanh H.

Ong H can ctir To twong phan ngay 26/5/2000, c6 chir ky cua 0ng H1, ba S,
ba Q, ba H, 6ng H; dugc xac nhén cua Uy ban nhan dén x3 L, huyén G, tinh Bén
Tre ngay 04/01/2001 cho rang phan dt tranh chép 13 cia ong duge 6ng H1, ba S
cho vao nam 2001 nén viéc ba H cung cép cac to di chic, khéng dong y giao tra
dat cho 6ng 1a khéng dung.

[3] Qua noi dung khoi kién ctia 6ng H, 6ng néu rd yéu cau duoc tiép tuc thuc
hi¢n theo t& twong phén do cha me¢ la ong Duong Van H1 va ba Nguyen Thi S lap
ngay 26/5/2000 dé ong dugc sang tén quyén su dung cac thua dat ma ong duoc
tang cho va toan bo tai san trén dat. Nhu vay, quan hé tranh chip dugc xac dinh 1a
tranh chip hop dong ting cho quyén sir dung dat gitta 6ng H v6i ba S va nhiing
nguoi thira ké cua 6ng H1. Pong thoi, tai ban ty khai ngay 17/7/2017, ba S co y
kién “t6i khang dinh van giiv nguyén y kzen cua minh trong to twong phdn ma vo
chong t6i da lap ngay 26/5/2000. Té6i yéu cau cdc con phdi ton trong y kién va thyc
hién ding theo nguyén vong cua vo chong téi trong to twong phan ma chung toi da
lap ngay 26/5/2020” va trong sudt qua trinh t6 tung ba S, nguoi dai dién theo uy
quyén cua ba S van giir nguyén quan diém nay. Do d6, ba S da dong y ¥y tiép tuc thuc
hién hop dong tang cho quyén sir dung dat v6i ong H. Tuy nhién, cip so xac dinh
quan hé tranh chap quyén sir dung dat 1a xac dinh sai quan hé tranh chap, dan dén
xéac dinh sai tu cach tham gia t6 tung cta ba S, khong xem xet y kién néu trén cua
ba S gay anh hudng nghiém trong dén quyen va loi ich hgp phap cua 6ng H.
Nhitng thiéu sot nay cap phuc tham khong thé khic phuc duoc nén hiy ban an so
tham, giao hd so vé cip so thim giai quyét lai theo thu tuc chung. Do ban an bi
huy nén Hoi dong xét xir khong xem xét khang cdo ctia nguyén don.

[4] Dé nghi cua Vién kiém sat nhan dan tinh Bén Tre khong phu hop véi
nhén dinh ctia Hoi dong xét xtir nén khéng dugc chap nhan.

[5] Vé an phi phuc tham: Do ban &n bi huy nén 6ng Duong Thanh H khdng
phai chiu an phi phac tham.

Vi cac 1€ trén,
QUYET PINH:

Can ctr khoan 3 Piéu 308, Piéu 310 B luat TH tung Dan su nam 2015;)\

Huy Ban an dan su so tham sé 39/2020/DS-ST ngay 27/7/2020 cua Toa an
nhan dan huyén G xét xtt vy an “Tranh chap hop dong chuyén nhuong quyén st
dung dat, yéu cau tuyén bo di chic vo hiéu” giira nguyén don 6ng Duong Thanh H
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vo1 bi don ba Duong Thi H, giao hd so cho Toa 4n nhan dan huyén G dé xét xtr lai
vu an theo ding quy dinh cua phap luat.

An phi dan sy phic tl}ém: Hoan lai cho 6ng Duong Thanh H sé tién tam g
an phi da nop 1a 300.000 dong theo bién lai thu tam tng an phi, 1€ phi Toa an so
0002411 ngay 07 thang 08 ndm 2020 ctia Chi cuc thi hanh 4n dén sy huyén G, tinh
Bén Tre.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Bén Tre; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén G;

- Chi cuc THADS huyén G;

- Phong KTNV&THA TAND tinh;
- Cac duong su;
- Luu: VT, ho so vu an.

Nguyén Thi Ngoc Huwong
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