TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN HONG NGU Poc lap - Tw do - Hanh phic
TiINH PONG THAP

Ban 4n s6: 05/2019/DS-ST
Ngay: 07-3-2019

VIV tranh chép hop dong dan sy
vay tai san va tranh chap hui.

, ‘ NI:IAN DANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN HONG NGU, TINH PONG THAP

- Thanh phin Hpi dong xét xir so' tham gom cé:

Thdm phan - Chii toa phién toa: Ba Nguyén Thi Thi Trang.

Cdc Hoi tham nhén dan:

1. Ong Duong Hoang Phong.

2. Ong Nguyén Thanh Dan.

- Thuw ky phién toa: Ba HO Thi Y Phung - Thu ky Toa an nhan dan huyén
Hong Ngu, tinh Dong Thép.

- Pai di¢n Vién kiém sdt nhén din huyén Hong Ngw, tinh Péong Thdp
tham gia phién toa: Ong Nguyén Vin Puc - Kiém sat vién.

Ngay 07 thang 3 nam 2019, tai try sé Toa an nhan dan huyén Hong Ngu,
tinh Pong Thap, xét xir so tham cong khai vu an thy 1y s6 218/2018/TLST-DS
ngay 15 thang 10 nam 2018 vé tranh chap hop dong dan sy vay tai san va tranh
chap hui, theo Quyét dinh dua vu an ra xét xir s6 10/2019/QDXXST-DS ngay 15
thang 02 nam 2019, gitta cac duong su:

1. Nguyén don: Ba Nguyén Kim N, sinh nim 1967.

Dja chi: 4p PL B, x4 PT B, huyén HN, tinh Dong Thap.

Nguwoi dai dién hop phdp ciia nguyén don: Anh HO Thanh H, sinh nim
1983; dia chi: ap PL A, xa PT B, huyén HN, tinh Pong Thap; 1a ngudi dai dién
theo iy quyén (Vin ban uy quyén ngay 27 thang 9 nim 2018); c6 mit.

2. Bi don: Chi Hb Thi Mong C, sinh nim 1989; c6 mit.

Anh Tran Thanh Hung E, sinh nam 1987; c6 mat.

Cung dia chi: 4p PL B, xa PT B, huyén HN, tinh Dong Thap.

3. Nguwoi lam chung:
3.1 Chi Nguyén Thi N1 (tén goi khac: N1°), sinh nam 1977; vang mit.



3.2 Ong HO Vin G, sinh nam 1961; Véng mat.

3.3 Ba Bb Van C1, sinh ndm 1961; ving mit.

3.4 Ba Nguyén Thi N2, sinh nam 1974; vang mit

Cung dia chi: ap PL B, xa PT B, huyén HN, tinh Pong Thap.

NOI DUNG VU AN:

Theo don khoi kién ngay 01 thang 10 nam 2018, trong qua trinh giai quyét
vu an va tai phién~tc‘)a so tham, anh HO Thanh H la nguoi dai dién hop phap cua
nguyén don Nguyen Kim N trinh bay: ‘ ‘

V¢ tranh chap hui: Nam 2017, ba N c6 tham gia choi nhi€u day hui do chi H6
Thi Mong C 1am chu hui, cu thé timg day hui nhu sau:

Ngay 19/04/2017 am lich, chi C ¢c6 mé day hui 1.000.000d, mdi thang mé mot
lan, tong s6 co 26 phan, ba N tham gia 3 phan, d& gop hui duoc 13 lan (tir ngay
19/04/2017 dén thang 03/2018), s6 tién 22.500.000d.

Ngay 16/05/2017 am lich, chi C c6 m¢ day hui 1.000.000d, moi thang m& mot
lan, tong s6 co 25 phan, ba N tham gia 2 phan, di gop duwoc 12 lan (tir ngay
16/05/2017 dén thang 03/2018), s6 tién 12.000.000d.

Ngay 27/07/2017 am lich, chi C ¢6 mé day hui 1.000.000d, moi thang m& mot
lan, tong s6 ¢6 20 phan, ba N tham gia 2 phan, chau duoc 9 phan (tir ngay 27/07/2017
dén thang 03/2018), s6 tién 9.000.000d.

Ngay 24/03/2018 am lich, chi Ho Thi Mdong C mé hui ngay 50.000d, tong sd
¢6 70 phan, ba N tham gia 5 phan, da gop dugc 12 1an, s6 tién 2.640.000d.

Tong sd tién ciia 4 chan hui nay 1a 22.500.000d + 12.000.000d + 9.000.000d
+2.640.000d = 46.140.000d.

Ngay 07/04/2018 thi bon day hui néu trén déu ngung, do chi C bo dia phuong
di mot thoi gian, khi tré vé thi tuyén b cham dit hui, khong tra tién cho cac hui vién
da gop hui trong do c6 ba N.

Vé hop dong vay tai san: Thang 05/2017, ba N cho chi C muon 13 chi vang
24kara vang 9 tudi 8, khong c6 lam bién nhan, nhung lic giao vang c¢6 chi Nguyén
Thi N1 1 ngudi choi hui chung chimg kién viée ba N ¢6 giao vang cho chi C. Chj C
c6 htra thoi han trd vang 1a mot thang, nhung dén nay van chua tra.

Thang 06/2017, ba N cho chi C vay 12.000.000d dé giao cho cac thanh vién
linh hyi. Viéc cho muon khong c6 lam bién nhan, chi C htra vai ngay s€ tra tién
nhung dén nay van chua tra cho ba N.

Tai don khoi kién ba N yéu cau chi C va chong 1a anh Hung E clng tra s6 tién
hui, tién muon va vang muon 13 46.140.000d + 12.000.000d = 58.140.000d va 13
chi vang 24 kara vang 9 tudi 8. Tai phién tda, anh H6 Thanh H 13 ngudi dai dién hop
phap theo Gy quyén ctia ba N thay d6i mot phan yéu cau khoi kién, yéu cau chi C
va anh Hung E c6 trach nhiém lién déi tra tién hui 1a 36.640.000d, tién vay
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10.000.000d tong cong 13 46.640.000d va 13 chi vang 24 kara 9 tui 8, khong yéu
cau tinh 14i.

~ Theo bién ban lay 101 khai ngay 02 thang 11 nam 2018, trong qua trinh giai
quyét vu an va tai phién toa so tham, bi don chi H6 Thi Mong C trinh bay:

Chj ¢6 lam chu hui thang va hui ngay, ba Nguyén Kim N ¢6 tham gia nhiéu
day hui do chi 1am chu, cu thé nhu sau:

Vao ngay 19/4/2017 (am lich), chi c6 m& day hyi 1.000.000d, gom c6 26
phan hui, moi thong mé hui mot 1an. Ba N tham gia 01 phan, gép duogc 13 lan,
thanh tién 1 13.000.0004.

Vao ngay 16/5/2017 (am lich), chi mé day hui 1.000.000d, gdm c6 25 phan,
mdi thang mé mét 1an. Ba N tham gia 01 phan, dd dong duoc 12 1an, thanh tién 13
12.000.000d.

Vao ngay 27/7/2017 (am lich), chi m¢ day hui 1.000.000d, gdm c6 20 phan,
mdi thang md mot 1an. Ba N tham gia 01 phan, dd dong dugc 9 lan, thanh tién
9.000.000d.

Vao ngay 24/3/2018 (am lich), chi c6 mé ddy hui ngay 50.000d, gom 70
phan. Ba N tham gia 05 phan hui, da dong duoc 12 1an, thanh tién 1a 2.640.0004.
Tong s6 tién hui chi ng ba N 1a 36.640.0004.

Pdi véi tién muon, chi C ¢6 muon cua ba N nhiéu lan, cong lai 1a
10.000.000d.

Dbi véi s6 vang, chi C c¢6 muon cia ba Ny 10 chi vang 24 kara 9 tudi 8,
nhung chi da tra xong, hi¢n nay khong con ng vang cua ba N.

Chi C chi thong nhat c6 ng s tién hui 1a 36.640.000d, tién vay 10.000.000d,
tong cong 1a 46.640.000d, khong thong nhat tra 13 chi vang 24 kara 9 tudi 8, vi
chi khong c6 muon sd vang nay.

Tai phién toa so tham, bi don anh Tran Thanh Hung E trinh bay: Anh 13
chong cua chi H6 Thi Mong C. Anh c6 biét viéc chi C 1am cha hui va kéu ba N 1a
me nudi. Viéce chi C 1am cht hui muc dich c6 tién hoa héng lo cho gia dinh, nay
chi C no ba N tién hui 1a 36.640.000d, tién vay 10.000.000d, tong cong la
46.640.000d, anh thong nhat lién d6i cung chi C tra tién cho ba N. P6i véi 13 chi
vang 24 kara 9 tudi 8 ba N yéu cau, anh khong théng nhét vi chi C khong c6 ng
s6 vang nay.

Nguoi lam chimg ba Nguyén Thi N2 trinh bay: Ba khong c6 mdi quan hé
ba con voi ba N va chi Mong C, chi 12 hang x6m v&i nhau. Ba biét chi C 1a con
nudi cua ba N. Vao khoang ndm 2017, ba ban c4, ba N thi ban trai cay ngoai chg
Chom Nh, thudc ap PL B, xa PT B. Chi C c6 lai chd ba ban c4 khoe vdi ba 1a ba
N méi cho chi C muon hai chiéc nhin tron mdi chiée 05 chi vang 24kara. Chi C
dem d6i lai hai chiéc nhan chir Tau vang 24kara mdi chiéc 05 chi vang va hoi ba
c6 dep khong. Sau do, ba nguodi cung don com ra an. Viéc chi C n6i muon vang
ctia ba N thi ba biét con chuyén tra hay chua thi ba khong biét.

Ngudi lam ching Nguyén Thi N1 trinh bay: Chi khong c6 ba con voi chi
C, anh Hung E, ba N. Chi la ban cua chi Mong C, chi C co ké cho chi nghe chuyén
chi C muon 10 chi vang 24kra cia ba N di cam. Ba N doi, chi méi di muon tién
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cua chi gai chi dé chudc vang Mong C muogn cua ba N. Khi chudc vang ra chi C
c6 tra cho ba N hay khong thi chi khong biét. Chi c6 biét viéc chi C 1am cha hui,
chi c6 tham gia hui cua chi C. Chi C c6 thiéu tién hui chi nhung chi khong co
tranh chép véi chi C. Viéc chi C ¢6 thiéu tién hui, tién muon hay vang ctia ba N
khéng thi chi khong biét.

Nguoi lam chimg H6 Vian G trinh bay: Ong 1a cha rudt ctia chi Mong C.
Ong 6 biét viéc chi C kéu ba N 1a me nuéi, con viée lam an gitra ba N va Mong
C thé nao thi ong khong biét. Ong ciing khong biét chuyén chi C ¢6 muon tién,
vang cua ba N hay khong. Ong khong biét chuyén chi C lam chi hui chi khi chi
C bé hui méi biét.

Ngudi 1am ching D6 Thi C1 trinh bay: Ba 1a me rudt ciia chi Mong C. Ba
6 biét viéc chi C kéu ba N 1a me nuéi, con viée chi C c6 muon tién, vang hay ng
hui ba N hay khong thi ba khong biét. Ba c6 nghe chi N ké lai v6i ba 1a chj C
khong c6 thiéu vang ciia ba N. Luc trude c6 muon ciia ba N 10 chi vang nhung
d3 tra xong. Ngoai ra ba khong biét chuyén 1am an gitra chi C va ba N.

Nhiing noi dung théng nhat va khong théng nhat dugc: Chi Mong C vaanh
Hung E thong nhat lién d6i tra cho ba N tién hui 13 36.640.000d, tlen vay
10.000.000d, tong cong 1a 46.640.000d. Pai dién hop phap theo uy quyen cua
nguyén don, cac bi don thoa thuan théng nhat gia vang 24 kara 9 tudi 8 1a
3.600.000d/chi. Chi C, anh Hung E khong thong nhat tra cho ba N 13 chi vang 24
kara 9 tudi 8 vi anh chi khong c6 muon s vang nay.

Kiém sat vién phat biéu y Kién: Viéc tuan theo phap luat ctia Tham phan,
Hoi ddng xét xir, Thu ky phién toa va viéc chap hanh phap lut cia ngudi tham
gia td tung dung theo quy dinh cua B¢ luat T tung dan sy (sau day viét tat 1a
BLTTDS). Vé noi dung vu an, d& nghi: Chap nhan mot phan yéu cau khai kién
cua nguyén don, budc chi HO Thi Mong C va anh Tran Thanh Hung E co6 trach
nhiém lién d6i tra cho ba Nguyén Kim N sb tién hyi 36.640.000d, tién vay
10.000.000d, tong cong 1a 46.640.000d. Khong chap nhan mdt phan yéu cau khoi
kién cua nguyén don vé viéc yéu cau bi don chi C, anh Hung lién déi tra sb vang
13 chi, vang 24 kara, 9 tudi 8.

NHAN PINH CUA TOA AN:

Can cr vao tai liéu, ching ctr da duoc xem xét tai phién toa va két qua tranh
tung tai phién toa. Hoi dong xét xir nhan dinh:

[1] V& tht tuc t6 tung: bay la vu kién tranh chap vé hop dong dan su vay
tai san va tranh chap hui thudc tham quyén giai quyét cua Toa an nhan dan huyén
Hong Ngu, tinh Dong Thép theo quy dinh tai khoan 3 Diéu 26, diém a khoan 1
Piéu 35, diém a khoan 1 DPiéu 39 cta Bo luat td tung dan sy nam 2015 (sau day
viét tat 1a BLTTDS); Piéu 31 Nghi dinh s6 144/2006/ND-CP ngay 27 thang 11
nam 2006 cta Chinh pha quy dinh vé ho, hui, biéu, phuong.

[2] Nhitng ngudi lam ching chi Nguyén Thi N1, éng Ho Vin G, ba D6 Thi
C1, ba Nguyén Thi N2 di dugc Toa an triéu tap hop 1é van Véng mat, khong co
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Iy do nhung da c6 101 khai voi Toa an. Viée vang mat ctia nhitng nguoi 1am chimg
khéng anh huong dén viée giai quyét khach quan, toan dién cua vu an. Can clr voi
quy dinh tai khoan 2 Diéu 229 ciia BLTTDS, Hoi dong xét xir van tién hanh xét
XU vu an.

[3] Tai phién tda anh HO Thanh H 1a ‘nguoi dai dién hop phap theo uy quyen
ctia nguyén don ba Nguyén Kim N thay d6i mot phan yéu cau khoi kién, yéu cau
chi C va anh Hung E c6 trach nhiém lién doi tra tién hui 13 36.640.0004, tién vay
10.000.000d tong cong 1a 46.640.000d va 13 chi vang 24 kara 9 tudi 8, khong yéu
cau tinh 13i. Hoi dong xét xir xét thay, viéc thay d6i mot phan yéu cau khai kién
ctia anh H 1a ty nguyén, khong vuot qua pham vi khoi kién ban dau, phu hop véi
quy dinh tai Piéu 5, khoan 1 Piéu 244 cia BLTTDS nén Hoi dong xét xir
chap nhan.

[4] V& noi dung tranh chip: Ba Nguyén Kim N yéu cau chi H5 Thi Méng
C va anh Tran Thanh Hung E cung lién doi tra tién hui 1a 36.640.000d, tién vay
10.000.000d, tong cong 1a 46.640.000d va 13 chi vang 24 kara 9 tudi 8, khong
yéu cau tinh 14i.

[5] Xét, viéc ba N yéu cau chi Mong C va anh Hung E tra s6 tién hui
36.640.000d, tién vay 10.000.000d, tong cong 1a 46.640.000d, 13 c6 co 80 chép
nhén. Vi, chi Mong C va anh Hung E thira nhén con ng ba N tién hui va tién vay
nhu yéu cau ciia ba N. Pay 1a tinh tiét khong phai chimg minh theo khoan 2 Piéu
92 ciia BLTTDS. Vé trach nhiém lién déi thuc hién nghia vu trd no cia vo chéng.
Mac du, viéc lam chu hui va vay tién do chi Mong C thuc hién, nhung tai phién
tda chi C, anh Hung E déu thira nhan viéc 1am cha hui 1a dé 1y tién hoa hong lo
chi tiéu, str dung vao nhu cau sinh hoat thiét yéu ctia gia dinh, phat sinh trong thoi
ky hon nhan va anh Hung E thong nhat lién d6i vai chi C tra no hyi va vay cho ba
N. Do d6 budc chi C, anh Hung E cung c6 nghia vu trd ng cho ba N sb tién hui
36.640.000d, tién vay 10.000.000d, tong cong 1a 46.640.000d 1a phu hop véi quy
dinh tai Diéu 27, khoan 1 Diéu 30, khoan 2 Diéu 37 ctia Luat Hon nhan va Gia
dinh.

[6] Xét, viéc ba N yéu cau chi Mong C va anh Hung E lién d6i tra cho ba
s6 vang 13 chi vang 24 kara 9 tudi 8 14 chua c6 co sd chap nhan. Vi viéc ba N cho
chi C va anh Hing E muon 13 chi vang 24 kara 9 tu6i 8, khong c6 1am bién nhén,
khong c6 nguoi ching kién viéc ba N giao vang cho chi C va anh Hung E. Ba N,
chi C c6 cung cap nhitng nguoi 1am ching biét su viéc. Trong qua trinh giai quyét
vu an, nhiing nguoi lam chimg nhu 6ng G, ba C1, ba N1, chi N2 trinh bay c6 nghe
chi C ké lai 1a c6 muon ctia ba N 10 chi vang 24 kara 9 tuéi 8, con co tra hay chua
thi khong biét. Tai bién ban dbi chat ngay 04 thang 12 nam 2018, chi C va ba N
déu thira nhan viée chi C ¢6 muon ctia ba N 10 chi vang 24 kara 9 tudi 8 va da tra
1a that. Con ddi véi 13 chi vang 24 kara thi chi C khong thitra nhan, ba N khong
c6 chimg cir dé ching minh. Toa 4n ra Thong bao yéu cau ba N cung cép ching
ctr chimg minh chi C va anh Hung E ng ba 13 chi vang 24 kara 9 tudi 8 nhung ba
N khong cung cip duoc nén phai chiu hau qua phap 1y theo quy dinh tai Diéu 91



cua BLTTDS. Do d6, khong c6 can cu bugc chi C va anh Hung E c6 trach nhiém
lién doi tra cho ba N 13 chi vang 24 kara 9 tudi 8.

[7] Y kién phét biéu cua Kiém sat vién vé ndi dung vu an 1a c¢6 cin ct nén
chéap nhan.

[8] V& an phi: Can ctr vao cac Piéu 144 va 147 BLTTDS, Piéu 26 Nghi
quyet 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy ban thuong vu
Quéc hdi quy dinh vé mire thu, mién, giam, thu, ndp, quan 1y va sir dung an phi,
1¢ phi Toa an dé xir 1y theo quy dinh. Chi C, anh Hung E phai chiu an phi dan sy
so tham ddi v6i khoan tién phai tra cho ba N. Do yéu cdu cta ba N doi chi C, anh
Hung E tra 13 chi vang 24 kara 9 tudi 8 khong dugc chap nhan nén phai chiu an
phi trong tmg v&i phan yéu cau khong duoc chap nhén .

Vi cac lé trén,
QUYET PINH:

Can cir vao cac biéu 5, 26, 35, 39, 91, 92, 144, 147 va Diéu 244 ciia B
luat To tung qan su; cac Diéu 463, 466, 468, 471 va 688 cua Bo lgét Dan sy nam
2015; cac Diéu 24 va 27 cua Luat Hon nhan va Gia dinh; cac Diéu 16, 30 va 31
Nghi dinh s6 144/2006/ND-CP ngay 27 thang 11 nam 2006 cua Chinh phu quy
dinh vé ho, hui, biéu, phuong; Piéu 26 Nghi quyét 326/2016/UBTVQH]14 ngay
30 thang 12 nam 2016 cua Uy ban thuong vu Quéc hoi quy dinh vé mirc thu,
mién, gidm, thu, ndp, quan ly va st dung an phi, I¢ phi Toa an,

Tuyén xur:

1. Chéap nhan mot phan yéu cau khai kién ctia ba Nguyén Kim N,

1.1. Budc chi Hé Thi Mong C va anh Tran Thanh Hung E ¢6 trach nhi?ém
lién doi tra cho ba N s6 tién hui con ng 1a 36.640.000d, tién vay 10.000.000d, tong
cong la 46.640.000d (Bon muoi sau triéu, sau tram bon muoi nghin dong).

1.2 Khong chap nhan mdt phan yéu cau khoi kién cia ba Nguyén Kim N
yéu cau chi H6 Thi Mong C va anh Tran Thanh Hung E lién doi tra 13 chi vang
24 kara 9 tudi 8.

2. Vé an phi:

2.1. Bugc chi Ho6 Thi Mong C va anh Tran Thanh Hung E phiu an phi dan
su so tham 1a 2.332.000d (Hai tri€u, ba tram ba muoi hai nghin dong).

2.2. Ba Nguyén Kim N chiu 4n phi dan su SO tham 2.340.000d (Hai triéu,

ba trim bon muoi nghin dong) dugc trir vao tién tam ung an phi di nop
2.558.000d, theo bién lai thu s6 0004048 ngay 15 thang 10 nam 2018 cua Chi cuc
thi hanh an déan sy huyén Hong Ngu, tinh Bong Thap, dugc nhan lai 218.000d
(Hai tram, muoi tam nghin dong).

3. Vé nghia vu cham thi hanh an: Ké tur ngay c6 don yéu cau thi hanh 4n

ctia ngudi dugc thi hanh an (d6i voi cac khoan tién phai tra cho nguoi dugc thi
hanh an) cho dén khi thi hanh 4n xong, tat ca cac khoan tién, hang thang bén phai
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thi hanh 4n con phai chiu khoan tién 14i ctia s tién con phai thi hanh 4n theo murc
13i suét quy dinh tai khoan 2 Diéu 468 cta Bo luat Dan sy nam 2015.

4. Huéng dan thi hanh 4n dan su: Trudng hop ban an, quyét dinh duogc thi
hanh theo quy dinh tai Diéu 2 Luat Thi hanh 4n Dan sy thi nguoi dugc thi hanh
an dan su, ngudi phai thi hanh an dan sy ¢6 quyén thoa thuan thi hanh an, quyén
yéu cau thi hanh an, tu nguyén thi hanh an hoic bi cudng ché thi hanh an theo quy
dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh 4n dan su; thoi hiéu thi hanh an duoc
thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh an dan su.

5. Vé quyén khang cao: Puong su ¢6 mat tai phién toa c6 quyén khang co
ban an nay trong thoi han 15 ngay ké tr ngay tuyén an (ngay 07 thang 3
nam 2019).

Noi nhgn: TM. HQI PONG XET XU SO THAM

- Céc dwong su; THAM PHAN - CHU TQA PHIEN TOA
- Vién kiém sat cung cap;

- Luu hd so vu an, Vin phong.

Nguyén Thi Thi Trang



