TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap - Tw do - Hanh phic

Ban 4n sb: 466/2023/DS-PT
Ng2y 19 - 7 - 2023
V/v. Tranh chap thira ké tai san.

, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH
- Thanh phin Hpi dong xét xir phiic thim gom cé:
Thim phén - Chii toa phién toa: Ong Hoang Minh Thinh
Cdc Tham phén: Ong Nguyén Vin Hul
Ong Pham Céng Muoi

- Thuw ky ghi bién bédn phién toa: Ba Uc Minh Thanh Thuy - Thu ky Toa
an nhan dan cap cao tai Thanh phd H6 Chi Minh.

- Dgi dién Vign Kiém sdt nhéan din cdp cao tai Thanh pho Hoé Chi Minh
tham gia phién toa: Ba Pham Thi Ut - Kiém sat vién cao cip.

Trong cac Ng2y 18 va 19 thang 7 nam 2023, tai tru s& Toa 4n nhan dan
cap cao tai Thanh phé H6 Chi Minh xét xir phtic thim cong khai vu an thu 1y s6
302/2022/TLPT-DS Ng2y 28 thang 7 ndm 2022 vé viéc “Tranh chdp thira ké tai

»

san .

Do Ban an dan sy so tham s 300/2022/DS-ST Ng2y 18 thang 3 nim
2022 ciia Toa 4n nhan dan Thanh phé H6 Chi Minh bi khang c4o.

Theo Quyét dinh dua vu 4n ra xét xtr phtic thim sé: 3521/2023/QD-PT
Ng2y 03 thang 7 ndm 2023, gilta cac duong su:

- Nguyén don:

1/. Ba Vian Nal Ngl, chét nam 2021.

Ngueoi ké thira quyén va nghia vu t6 tung ciia ba Ngl gom:
1.1/. Ong Bui Van Ng2, sinh nam 1954. Vang mit

1.2/. Ong Nguyén Nam Hul, sinh naim 1977. C6 mit

Cung noi cu tra: Phuong 7, Quan 8, Thanh phé H6 Chi Minh.
2/. Ba Van Thi Hul, sinh nam 1957.

Noi cu tra: Quan 8, Thanh phé Hd Chi Minh.



Ngueoi dai dién theo uy quyén ciia nguyén don:
Ong Tran Thanh T1, sinh nam 1986;

Noi cu tra: huyén Nhon Trach, tinh Pong Nai (theo vin ban uy quyén
Ng2y 17/5/2022 1ap tai VPCC Nguyén Duy Cudng)

- Bi don: Ba Van Trong Hu2, sinh ndm 1962. C6 mat;

Noi cu tri: Thanh phd H6 Chi Minh.

- Ngwoi co quyén loi, nghia vu lién quan:

1/. Ong Van Nal, sinh nim 1953;

Dia chi: 77 Connery Cres Markham Ont L3S 4E6 Canada.

Nguoi dai dién hop phap cua 6ng Nam: Ba Van Thi Hul, sinh nam 1957;
Dia chi lién lac: Quén 8, Thanh phd H6 Chi Minh.

La nguoi dai dién theo 0y quyén (Theo Gidy ty quyén Ng2y 01/11/2017
do Pai st quan nudc Cong hoa xa hoi chu nghia Viét Nam tai Canada chiing
nhan).

2/. Ong M3 Vi Hién, sinh nim 1960. C6 mit
3/. Ong Ma Tri Qul, sinh nam 1988. Ving mat
4/. Ba Tran Ngl Trl, Vang mat

5/. Tré Ma Phu A1, sinh nim 2017. Vang mit
6/. Ong Ma Tri Mil, sinh nam 1991. Ving mit
7/. Ong Ma Tri Hol, sinh nam 1995. Vang mit

Cung dia chi: s6 35 dudong Pinh Hoa, Phuong 13, Quan 8, Thanh phd Ho
Chi Minh.

8/. Ba Hoang Bich Dul, sinh nam 1978. Vang mit

9/. Ong Hoang Nhu Phl, sinh ndm 1983. Ving mit

10/. Ba Hoang Bich Val, sinh nim 1989. Ving mit

Cung Noi cu tra: Thanh phé HO Chi Minh.

Dia chi lién lac: Phuong 7, Quan 8, Thanh phé Ho Chi Minh.

- Ngwoi khdng cdo: Ngudi ké thira quyén, nghia vu td tung cta nguyén
don Vian Nal Ngl gom 6ng Bui Van Ng2, ong Nguyén Nam Hul va nguyén
don ba Van Thi Hul; ngudi c6 quyén loi, nghia vu lién quan éng Vin Nal.

NOI DUNG VU AN:



Theo don khoi kién Ng2y 21/4/2017 va qud trinh gidi quyét vu dn, nguyén
don ba Van Nal Ngl, ba Van Thi Hul trinh bay:

Nha dit toa lac tai s6 35 duong Dinh Hoa, Phuong 13, Quan 8, Thanh ph
HO Chi ¢c6 nguén géc cua cu Van Minh va cu Hra Hué Khanh. Cu Van Minh va
cu Htra Hu¢ Khanh chung séng c6 04 nguoi con la Van Nal, Van Nal Ngl, Van
Thi Hul va Van Trong Hu?2.

Cu Vin Minh chét nim 1988 khong dé lai di chuc. Nam 1990 cu Khanh
lap di chuc dé lai can nha trén cho 03 nguoi con 1a Van Nal Ngl, Van Thi Hul
va Van Trong Hu2. Cy Khanh chét nam 1991, tai san 1a cin nha néu trén moi
ngudi dong thuan dé ba Trong Hu2 tam quan 1y, sir dung trong thoi gian chua
chia. Sau d6, nguyén don di lién hé voi ba Trong Hu2 dé phan chia tai san
nhung ba Hué khong dong .

Nay nguyén don yéu ciu Toa 4n chia cin nha sé 35 duong Pinh Hoa,
Phuong 13, Quan 8, Thanh phé HO Chi Minh theo quy dinh cua phap luat. Cu
thé, phan di san ctia cu Van Minh dugc chia 1am 04 phan cho 04 ngudi con gdom:
Ong Vian Nal, ba Vin Nal Ngl, ba Van Thi Hul, ba Van Trong Hu2; Phan di
san cua cy Hira Hué Khanh chia theo di chic cho 03 nguoi con gém: Ba Vin
Nal Ngl, ba Van Thi Hul, ba Van Trong Hu2. Nguyén don xac dinh hién trang
nha khi ba Khanh con song 14 01 trét va 01 lau dtic gia, toan bo tién sira chita
cin nha 1a do 6ng Vin Nal giri vé hd tro khong phai tién ciia ba Van Trong
Hu2. Tuy nhién, nguyén don khong tranh chip vdi bi don vé tién sira chita, tu bo
nha cira, dong ¥ trir toan bo gia tri xdy dung ctia cin nha cho bi don, chi chia
thira ké phan gia tri quyén st dung dat. Theo két qua tham dinh gia tai Chimg
thu tham dinh gia s 27/01/04/2021/TDG-BDS Ng2y 01/4/2021 ctia Cong ty cb
phan Thuong mai Dich vu va Tu van Hong Purc thi gia tri nha dat dang tranh
chap 13 4.220.617.200 dong, trong d6 gia tri dat 1 3.837.551.400 dong. Nguyén
don ddng y vai két qua nay va khong co y kién gi khéc.

Tai cdc ban ty khai va trong qud trinh gidi quyét vu an, bi don ba Van
Trong Hu? trinh bay:

Vé thoi diém cu Van Minh va cu Hira Hué Khanh chét, vé quan hé huyét
thdng ba dong ¥ voi y kién ctia nguyén don. Ba xac dinh, toan bo nha va dat toa
lao tai s6 35 duong Pinh Hoa, Phuong 13, Quan 8, Thanh phd H6 Chi Minh
thudc so hitu cia cu Van Minh va cu Hra Hué Khanh.

Ba Trong Hu2 khéng dong v yéu cau chia thira ké cin nha sé 35 duong
Pinh Hoa nhu nguyén don néu. Béi 18, nam 1976, khi ba Vian Nal Ngl liy
chdng, me ba 1a cu Khanh d3 cho ba Ng1 07 luong vang va cin nha sb 23 duong
Pinh Hoa, Phuong 13, Quan 8 dé sinh sdng. Nam 1977, ba Van Thi Hul lay
chong, cha me ciing gitp d& cho ba Hué mua nha. Nam 1987, ba Trong Hu2 lay
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chong va sinh sdng cung cha me. Do cu Khanh va ba Trong Hu2 c6 gidy bao
lanh di nudc ngoai nén cyu Khanh noi rﬁng, néu ba Trong Hu2 di dugc thi can
nha s 35 duong Dinh Hoa sé dé lai cho ba Thi Hul, con khong di duoc s€ cho
ba Trong Hu?2.

Nam 1988, ba Trong Hu2 nhan duoc két qua la thu tuc bao l1anh cua ba
khong dugc chép nhan nén trudc mat ba chi em, cu Khanh da phan chia tai san
va ba Trong Hu2 dugc hudng cin nha sb 35 duong Pinh Hoa, ba Nam Ngl, ba
Thi Hul, ong Nam khong phéan doi.

Ng2y 19/5/1990, cu Khanh da lam Van ty cho dit ba Van Trong Hu2 céan
nha s6 35 duong Pinh Hoa. Cung Ng2y, ba Nam Ngl va ba Thi Hul ciing lam
Pon ung thuan bang long cho ba Trong Hu2 dugc huéng cin nha trén. Ngly
05/6/1990, Uy ban nhan dan Quan 8 di cip Gidy phép mua ban, chuyén dich
nha cira s6 396/GP-UB cho phép cu Hira Hué Khanh duoc cho ba Vin Trong
Hu?2 va ong M3 Vi Hién cin nha sb 35 duong Dinh Hoa, Phudng 13, Quén 8.

Do thoi diém nam 1990 ba Trong Hu2 va ong Hién méi két hon, trong gia
dinh so ong Hién s& chiém mot nira cin nha nén cu Khanh lap to di chiuc Ng2y
19/9/1990 véi ndi dung dé lai can nha sb 35 duong Pinh Hoa cho 03 chi em
gdém: Van Nal Ngl, Van Thi Hul, Vin Trong Hu2.

Ba Vin Trong Hu2 va 6ng Ma Vi Hién sinh sdng tai can nha s6 35 duong
Dinh Hoa tir nam 1987. Hién trang can nha ban dau 12 01 trét va 01 1au dbc gia.
Trong qua trinh chung séng ba Hué va ong Hién di stra chita chdng dot, thong
cong vao nam 1988 véi chi phi khoang 02 luong vang (twong duong 14.000.000
d6ng). Sau d6 nam 2002, ba Hué, 6ng Hién tiép tuc sira chita chong dot, thong
cdng, nang nén tang trét khoang 3,5 tic, thay nén trén lau voi tong chi phi
khoang 112.000.000 dong. Do sira chita nhé va nhiéu 1an nén khéng c6 hoa don.
Toan bo tién stra chira nha 1a ctia ba khong phai ctia 6ng Van Nal. Hién tai, gia
dinh ba dang sinh sdng trong cin nha sé 35 dudng Pinh Hoa gém cac thanh vién
nhu sau: Ba Vian Trong Hu2, ong Ma Vi Hién, ong M Tri Minh, 6ng M4 Tri
Hong, 6ng Ma Tri Quang, ba Tran Ngl Tréan, tré Ma Phu An.

Pbi voi két qua tham dinh gid tai Chimg thu tham dinh gia sb
27/01/04/2021/TBG-BPS Ng2y 01/4/2021 ciia Cong ty cd phan Thuong mai
Dich vu va Tu van Hong Puc thyuc hién ba khong c6 ¥ kién gi khac.

Ngueoi ¢é quyén loi, nghia vu lién quan éng Vin Nal do ba Van Thi Hul
la nguoi dai dién theo 1y quyén trinh bay: Can nha sb 35 dudng Dinh Hoa,
Phuong 13, Quan 8 c6 ngudn gde 1a ca cha me dong Nam tao dung. Nam 1990,
cu Khanh d3 1am di chac dé lai can nha trén cho 03 nguoi con la Van Nal Ngl,
Van Thi Hul, Van Trong Hu2 nén 6ng Nam khong tranh chép phan di san cia
cu Khanh. Ong Nam dé& nghi Toa an giai quyét theo quy dinh cta phap lut phan
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di san thira ké cua cu Van Minh.

Ngueoi c6 quyén loi, nghia vu lién quan ng Ma Vi Hién trinh bay: Ong
ddng v voi ¥ kién cua ba Van Trong Hu2. Dé nghi Toa an xem xét theo
quy dinh cua phép luat.

Ngueoi ¢é quyén loi, nghia vu lién quan éng Ma Tri Quang, ba Trdn Ngl
Trdn, éng Ma Tri Minh, éng Ma Tri Hong, tré Md Phii An do ba Tran Ngl Trdn
lam dai dién theo phap ludt da dwoc Toa an triéu tdp hop Ié theo quy dinh cua
phdp ludt nhieng van ving mdt khéng cé 1y do.

Ngueoi ¢é quyén loi, nghia vu lién quan ba Hoang Bich Dung ong Hoang
Nhw Phong, ba Hoang Bich Van khong co y kién gi doi véi yéu cau chia thiva ké
ciia nguyén don. Pé nghi Toa dn gidi quyét theo quy dinh.

Tai Bin dn dan sw so thim sé 300/2022/DS-ST Ng2y 18 thing 3 nim
2022, Toa dn nhin dan Thanh phé Ho Chi Minh da quyét dinh:

Cin ct Khoan 3, Khoan 11 Diéu 26; Khoan 3 Diéu 35; Diéu 147; Diéu
203; Diéu 208; Diéu 220; Diéu 227; Diéu 228, Diéu 259, Diéu 273 cua Bo luat
T tung Dan su;

Cin cu Picu 611, 612, 614, 630, 651, 660 cia B6 Luat Dan suy;

Cin ca Piéu 12, Piém a khoan 7 Diéu 27 cia Nghi quyét sb
326/2016/UBTVQH14 Ng2y 30/12/2016 cua Uy ban Thuong vu Qubc hoi dinh
vé mire thu, mién, gidm, thu, ndp, quan ly va sir dung an phi va 1€ phi Toa an;

Tuyén xu:

1/. Xac dinh di chuc cua cy Hora Hué Khanh 1ap Ng2y 19/9/1990 1a khong
hop phap.

2/. Khong chap nhin yéu ciu cta ba Van Thi Hul va ba Van Nal Ngl (c6
ngudi ké thira quyén va nghia vu té tung 1a 6ng Bui Vin Ng2, ong Nguyén Nam
Hul) vé viéc duoc hudng thira ké theo di chiic cua cu Hira Hué Khanh lap Ng2y
19/9/1990 va hudng thira ké theo phap luat phan di san cta cu Vin Minh trong
cin nha s6 35 dudng Pinh Hoa, Phuong 13, Quan 8, Thanh phé H6 Chi Minh.

3/. Ong Vin Nal duoc huong thira ké theo phap luat di san ctia cu Vin
Minh 1a 1/10 gia tri quyén sir dung dat trong cin nha s6 35 dudng Dinh Hoa,
Phuong 13, Quan 8, Thanh phé H6 Chi Minh tuong dwong 383.755.140 (Ba
trim tdm muoi ba triéu, bay trim nim muoi lim Ng2n, mot trim bén muoi)
dong.

4/. Ba Van Trong Hu2, 6ng Ma Vi Hién dang 1a ngudi so hitu cin nha s6
35 duong Pinh Hoa, Phuong 13, Quan 8, Thanh phd H6 Chi Minh theo Gidy
phép mua ban, chuyén dich nha cira s6 396/GP-UB Ng2y 05/6/1990 do Uy ban
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nhan dan Quéan 8, Thanh phé Hb Chi Minh cép.

Ba Vian Trong Hu2, ong Ma Vi Hién c6 trach nhiém thanh toan ky phan
thira ké cho 6ng Vin Nal 1a 1/10 gia tri quyén st dung dit twong duong
383.755.140 (Ba tram tam muoi ba tri¢u, bay tram nam muoi 1am Ng2n, mot
tram bén muoi) dong.

Ké tir Ng2y 6ng Vin Nal c¢6 don yéu cau thi hanh 4n néu ba Vian Trong
Hu2, 6ng Ma Vi Hién khong thuc hién dugce viéc thanh toan s6 tién néu trén cho
ong Nam thi hang thang bén phai thi hanh con phai chiu thém tién 13i, 13i suat
phat sinh do cham tra tién tinh theo quy dinh tai DPiéu 357, 468 cta Bo luit Dan
SU.

Ngoai ra, Toa an cap so thdm con quyét dinh vé chi phi to tung, an phi va
quyén khang cao cua cac duong su.

Ng2y 22/3/2022, ngudi ké thira quyén, nghia vu t6 tung ctia ba Vin Nal
Ngl goém 6ng Bui Vin Ng2, 6ng Nguyén Nam Hul va nguyén don ba Vian Thi
Hul khang cao dé nghi sira ban 4n so thim theo hudng chip nhan toan bo yéu
cau khoi kién ctia nguyén don.

Ng2y 01/4/2022, nguoi c6 quyén loi, nghia vu lién quan ong Vin Nal
khang cao dé nghi stra ban 4n so tham theo hudng chap nhan toan bo yéu cau
khoi kién cia nguyén don.

Tai phién toa phuc thim Ng2y 18/11/2022, qua phan hoi tai phién toa,
nguyén don va dai dién theo uy quyén ctia nguyén cé yéu cau hodn phién toa dé
giam dinh chit ky, chir viét...trong cic van ban “Pon ung thuan” “Van ty cho
dut” vi nguyén don cho rang chir ky, chit viét trong don ung thuan khong phai
ctia nguyén don va thang “ 5 “trong cac vin ban nay da bi sira chita. Hoi dong
x€t X phic tham chép nhan va da trung cau Phan vién KHHS — Bo Cong an tai
Thanh phé HO Chi Minh tién hanh gidm dinh céc nodi dung néu trén. Ng2y
22/5/2023 c6 két luan giam dinh va Toa 4n da thong bao cho cac duong su biét
két qua.

Tai phién toa phiic thim hom nay:

Nguoi ké thira quyén, nghia vu t6 tung cta ba Vin Nal Ngl gdm 6ng Bui
Vin Ng2, ong Nguyén Nam Hul; 6ng Hul c6 mat, ong Ng2 vang mat khong rd
Iy do; 6ng Hul (1 con rudt ciia dng Ng2) xac dinh ong Ng2 da nhan dugc gidy
triéu tap ciia Toa an nhung vang mit do bénh va ong Ng2 thong qua 6ng Hul
yéu cdu xét xir ving mat ong Ng2. Hoi dong xét xtr cin cit Piéu 296 Bo luat t6
tung dan su tién hanh xét xtr vu an theo quy dinh.

Nguoi ké thira quyén, nghia vu t6 tung cta ba Vin Nal Ngl 1a ong
Nguyén Nam Hul; nguyén don ba Van Thi Hul va dai dién theo uy quyén
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nguoi co quyen lgi, nghia vu lién quan 6ng Van Nal la ba Van Thi Hul
gilt nguyén yéu cau khang cdo nhu néu trén dé nghi stra Ban 4n so tham,
chap nhan yéu cau khai kién cua nguyén don.

Dai dién Vién kiém sat nhan dan cap cao phat bi€u quan di€ém giai
quyét vu an nhu sau:

- Vé chdp hanh phdp ludt: Hoi dong xét xir phuc thim tién hanh
ding quy dinh cua B9 luat td tung dan sy.

- Vé ndi dung: Can ctt cac ching cir c6 tai hd so, két luan giam dinh
chir ky ctia ba Thi Hul, ba Nam Ngl c6 du co s¢ két luan cu Khanh, ba
Nam Ngl, ba Thi Hul da tang cho cadn nha 35 Dinh Hoa cho ba Trong
Hu?2 va d3 1am ta tuc chuyén dich sang tén cho ba Trong Hu2. Khi xét xir
Toa 4n cip so tham ciing d4 budc ba Trong Hu2, 6ng Hién phai thanh toan
01 ky phan thira ké cho ong Van Nal, quyén loi ctia ong Van Nal da
duoc bao dam. Do do, dé nghi HO1 xét xtr bac khang cdo cua nguyén don
va ngudi co quyén loi, nghia vu lién quan; giit nguyén Ban an so tham.

(c6 bai phat biéu kém theo)
NHAN PINH CUA TOA AN:

Can cur vao cac tai liéu, chung cw da duwoc xem xét tham tra, két qua hoi,
tranh tung tai phién toa, trén co sé xem xét day di, toan dién cdc chirng cit, y
kién cia cdc dwong su, ¥ kién cia Kiém sat vién. Hoi dong xét xir phiic tham
nhan dinh nhu sau:

[1] Pon khang cdo cta nguyén don ba Van Thi Hul, nguoi c6 quyén loi,
nghia vu lién quan Vian Nal cing nhiing nguoi ké thira quyén, nghia vu t6 tung
cua ba Van Nal Ngl ding vé hinh thuc, noi dung, n0p trong han lut dinh, da
dong tién tam tng an phi phuc thim nén cac khang céo nay duoc xac dinh 1a
hop 1é. Nhirng yéu cau khang cdo cua cac duong sy nay duoc Hoi dong xét xir
cép phtc tham xem xét theo thu tuc phtc tham.

[2] Vé quan hé phéap luat tranh chép, thoi hiéu khoi kién: Toa an cap so
tham x4c dinh ding quan h¢ tranh chép va xac dinh con tho1 hi€u khéi kién 1a
dung theo quy dinh tai khoan 5 Diéu 26 Bo luat té dung dan su; Diéu 36 Phap
1énh s6 44-LCT/HDNN Ng2y 10/9/1990 cua Hoi dong nha nuée; diém d, khoan
1 Diéu 688; khoan 1 Piéu 623 B luat dan su 2015.

[3] V& thdm quyén giai quyét vu 4n: Toa an nhan dan Thanh ph HO Chi
Minh giai quyét 14 dung tham quyén theo quy dinh tai khoan 3 Piéu 35; diém c
khoan 1 Diéu 37; diém c khoan 1 Diéu 39 B6 Luat té tung dan su.

[4] Toa an cdp so tham xéac dinh ding tu cach cac duong su theo quy dinh
tai Diéu 68 Bo luét to tung dan sy.



[5] Xét khang cdo cua nguyén don ba Van Thi Hul, ngudi c6 quyén loi,
nghia vu lién quan Vin Nal ctng nhimng nguoi ké thira quyén, nghia vu t6 tung
cua ba Van Nal Ngl:

[6] Vé ngwoi thira ké: Vo chong cu Van Minh, Htra Hué Khanh c6 tat ca
04 ngudi con gdm ba Van Nal Ngl, ba Vin Trong Hu2, ba Van Thi Hul va ong
Vian Nal. Cu Vin Minh chét niam 1988, cu Khanh chét nim 1991, cha me cu
Minh va cu Khanh di chét tir 1au. Toa an cip so thim xéac dinh hang thira ké thir
nhit ctia cu Minh cy Khanh gdom cac ong ba néu trén 1a ¢ cin cu, dung quy
dinh tai Diéu 651 BLDS. Do ba Van Nal Ngl chét Ng2y 01/11/2021 nén nhiing
ngudi thira ké ctia ba Ngl gém chong va con cua ba Ngl 1a Bui Vian Ng2,
Nguyén Nam Hul tham gia voi tu cach nguoi ké thira quyén, nghia vu té tung
cua ba Ngl.

[7] Vé di sin thira ké: Can cit To doan mai d& Ng2y 21/11/1961 véi noi
dung 6ng Ngbé Hoan Quan ban cho ba Hra Hu¢ Khanh mot bat dong san toa lac
tai Chau Thanh - Cho Lén, s6 27 Dinh Hoa trén dat c¢6 cin nha phé mot tﬁng lau
bang gach; theogidy chiing nhan ho khau thuong tra, cac Thong bao dong thué,
Bién lai ndp thué, Gidy phép mua ban chuyén dich nha cira xac dinh cin nha sb
35 duong Pinh Hoa chinh 13 nha s6 27 duong Dinh Hoa theo to ching thu doan
mai. Déng tho1i, cac duong su trong vu an déu théng nhét xac dinh nha dat sb 35
Pinh Hoa chinh 13 nha s6 27 duong Dinh Hoa trude ddy. Do d6, ¢ du co sd xac
dinh nguén géc can nha la do cu Van Minh va cu Hira Hu¢ Khanh tao lap nhu
an so thAm nhan dinh 1a ding quy dinh tai Piéu 612 BLDS.

[8] Vé di chitc Ng2y 19/9/1990: Cin cit tai liéu ¢ trong hd so thé hién cu
Van Minh chét nam 1988, cu Htra Hué Khanh c6 Pon xin khai di san thura ké
cua cu Minh gém cu Khanh va cac ba Van Nal Ngl, Van Thi Hul va ba Van
Trong Hu2 (Khong c6 tén ong Van Nal) di duoc Uy ban nhan dan Phuong 11,
Quan 8, Thanh phé H6 Chi Minh x4c nhan Ng2y 26/3/1990 va Phong Xay dung
Quan 8 xac nhan Ng2y 05/4/1990 ddng thoi chuyén hd so dén Phong thu 18 phi
va Trudc ba Thanh phd xét giai quyét cho khai di san thira ké. Theo T khai
chuyén dich tai san nop 1€ phi trudc ba thi cu Khanh da nop 1€ phi trudc ba vao
Ng2y 17/5/1990. Ng2y 19/5/1990, cu Khanh lam Van ty cho dut ba Trong Hu2
can nha sb 35 duong Pinh Hoa, cd xac nhan cia UBND phuong 11 Ng2y
20/5/1990. Cung Ng2y, ba Van Nal Ngl, ba Van Thi Hul cling lam Pon ung
thuan voi ndi dung bang long cho ba Vin Trong Hu2 duoc huéng cin nha s6 35
duong Dinh Hoa, c6 xdc nhan cia UBND phuong 11. Xét viéc ké khai di san
thira ké thi cu Khanh di khong ké khai tén 6ng Nam 1a thiéu 01 ddng thira ké,
tuy nhién 6ng Nam chi yéu cau dugc nhan gia tri phr:in thira ké duge huéng tir cu
Minh, hon nita Ng2y 05/6/1990, Uy ban nhan dan Quan 8, Thanh phé Hd Chi
Minh cip Gidy phép mua ban, chuyén dich nha ctra cho phép cu Hta Hué
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Khanh dugc cho ba Vin Trong Hu2 va éng Ma Vi Hién 13 s& hiru cha cin nha
s0 35 duong Pinh Hoa sau khi di ndp thué trudc ba sang tén tai Phong thué
Trudc ba va Tho trach Thanh phd. Ng2y 03/7/1990, ba Vin Trong Hu2 di ndp
1& phi truéc ba vao ngan sach. Nhu vay, can nha sé 35 duong Pinh Hoa da
chuyén quyén sé hitu qua ba Van Trong Hu2 va 6ng Ma Vi Hién. Vi vay khong
can thiét phai huy to khai di san thira ké cta cu Khanh, ciing nhu gidy chung
nhan da cap cho ba Trong Hu2 va ong Hién. Dén Ng2y 19/9/1990 cu Khanh lai
1ap ban di chuc chia tai san 1 can nha sé 35 duong Dinh Hoa cho 03 nguoi con,
can ctr khoan 3 DPiéu 23 Phap lénh thira ké nam 1990 thi di chiic nay khong co
hiéu luc vi lap sau khi cu Khanh da lam van béan tdng cho ba Trong Hu2 va tai
san luc nay khong con thudc s¢ hiru ciia cu Khanh nhu nhin dinh ctia Toa an
cap so tham la dang phap luat.

[9] Qua trinh giai quyét vu an va tai phién toa hém nay, ba Vin Thi Hul
va nhitng ngudi ké thira quyén, nghia vu t6 tung cua ba Van Nal Ngl khong
thira nhan ba Thi Hul, ba Ngl c6 ky Pon ung thuan cho ba Trong Hu2 duogc
hudng can nha sb 35 Dinh Hoa, cho rang ky vao td gidy trang, nhung can cir vao
két luan giam dinh Ng2y 22/5/2023 ctia Phan vién Khoa hoc hinh sy - B§ Cong
an két luan chir ky ding tén Vin Nal Ngl trén don ung thuan Ng2y 19/5/1990
s0 v6i chit ky trén mau so sanh 13 do cung 1 ngudi ky ra; chit ky dung tén Vin
Thi Hul trén Pon ung thuan Ng2y 19/5/1990 so véi chit ky trén mau so sanh 13
do cung 1 ngudi ky ra. Pong thoi, ca hai Pon ung thuan cua ba Thi Hul va ba
Nam Ngl déu duoc xac nhan chit ky cua Uy ban nhan dan Phuong 11, Quan 8,
cac duong su nay khong cung cdp dugc ching ctr gi moi dé xac dinh viée
UBND Phuong 11 chung thuc khong hop phép, nén ¢ co s& xac dinh chit ky
trong 02 van ban trén la cia ba Nam Ngl va ba Thi Hul.

[10] Theo két luan giam dinh Ng2y 22/5/2023 cua Phéan vién Khoa hoc
hinh su - Bo Cong an két luan s6 “5” trong ndi dung “T/P HO Chi Minh Ng2y
19 thang 5 nam 90 trén cac van ban “Pon ung thuan” “van tu cho dut” co dau
hi¢u bi stra , ndi dung trude khi stra 1a “3”. Xét viéc sua chita nay khong anh
hudng, khong 1am thay doi ndi dung cia cic vin ban nay cling nhu khong mau
thuan gi vdi cac noi dung khac vi trong trudng hop cic vin tu nay duoc lap
Ng2y 19/3/1990 thi cling phu hgp vai thot gian thang 3/1990 cu Khanh di khai
nhan di san thira ké va duoc UBND Phuong 11 xac nhan Ng2y 26/3/1990.

[11] Theo két qua thim dinh gia tai Chtng thu tham dinh gia sb
27/01/04/2021/TBG-BPS Ng2y 01/4/2021 ciia Cong ty cd phan Thuong mai
Dich vu va Tu vdn Hong Pic thi gid tri nha dat dang tranh chap la
4.220.617.200 dong, trong d6 gia tri dat 1a 3.837.551.400 dong, gia tri nha
383.065.800 dong. Ba Van Thi Hul, ba Vian Nal Ngl, 6ng Vian Nal thong nhat
trir gi4 tri xdy dung cta can nha lai cho ba Trong Hu2, x4c dinh di san thira ké
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dé yéu cau chia 13 quyén st dung dat co gid tri 1a 3.837.551.400 dong. Do do,
Toa an cép so' thAm budc ba Trong Hu2 va ong Hién c¢6 trach nhiém thanh toan
cho dng Vian Nal ky phan thira ké 6ng dugc huong cia cu Minh 13 383.755.140
ddng (1/10 gia tri quyén st dung dat) 1a dam bao quyén va loi ich hop phéap cho
ong Nam.

[12] V&i cac tai liéu, chimg cir néu trén Toa an cip so tham khong chap
nhan yéu ciu khai kién cta nguyén don 1a co can cir, dung phéap luat, ding su
that khach quan. Tai phién toa phuc tham, nguyén don khang cdo nhung khong
cung cap duoc ching ctr gi méi c6 thé 1am thay ddi quyét dinh cua Ban an so
tham nén Ho6i dong xét xtr phiic tham khong chap khang cdo cua nguyén don,
ngudi ¢6 quyén loi, nghia vu lién quan, nguoi ké thira quyén, nghia vu t6 tung
ctia nguyén don va giit nguyén Ban an so tham.

[13] Quan diém cua dai dién Vién kiém sat xét xir phiic thAm dé nghi bac
khang c4o ctia nguyén don, ngudi ¢ quyén loi nghia vu lién quan va giit nguyén
Ban an so tham 13 ¢ cin ct.

[14] Do khang cdo khong dwoc chip nhin nén 6ng Vin Nal, va ong
Nguyén Nam Hul phai chiu tién an phi dan sy phtc tham theo luat dinh. Ba Vin
Thi Hul va 6ng Bui Van Ng2 thudc di€én nguoi cao tudi nén dugc mién an phi
phuc tham.

Chi phi giam dinh chir viét, chit ky nguyén don ty nguyén chiu (d ndp
xong)

Vi cac lé trén,

QUYET PINH:

Can ct khoan 1 Diéu 308 B6 luat td tung Dén suy;

Cin ctr Phap 1éng thira ké nam 1990;

Cian cu Picu 611, 612, 614, 630, 651, 660 ctia B6 Luat Dan suy;

Cian cir Nghi quyét sé 326/2016/UBTVQHI14 Ng2y 30/12/2016 cua Uy
ban Thuong vu Quéc ho1 dinh vé muc thu, mién, giam, thu, ndp, quan 1y va su
dung an phi va 1€ phi Toa an;

Khoéng chap nhan yéu ciu khang céo cua nguyén don ba Vin Thi Hul,
ngudi o quyén loi, nghia vu lién quan Vian Nal va ngudi ké thira quyén, nghia
vu tb tung cua nguyén don Vin Nal Ngl gom Bui Vin Ng2, Nguyén Nam Hul

Giit nguyén Ban an so thim.

Tuyén xu:

1/. Di chtc cia cy Hira Hu¢ Kh1 1ap Ng2y 19/9/1990 khong co6 hicu luc.
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2/. Khéng chap nhin yéu ciu cta ba Van Thi Hul va ba Van Nal Ngl (c6
ngudi ké thira quyén va nghia vu té tung 1a 6ng Bui Vin Ng2, ong Nguyén Nam
Hul) vé viée duge huong thura ké theo di chuc cua cu Htra Hué Khl lap Ng2y
19/9/1990 va hudng thira ké theo phap luat phan di san cta cu Vin Minh trong
cin nha s6 35 dudng Pinh Hoa, Phuong 13, Quan 8, Thanh phé H6 Chi Minh.

3/. Ong Vin Nal duoc huong thira ké theo phap luat di san ctia cu Vin
Minh 1a 1/10 gia tri quyén sir dung dat trong cin nha s6 35 dudng Dinh Hoa,
Phuong 13, Quan 8, Thanh phé H6 Chi Minh tuong duwong 383.755.140 (Ba
trdim tam muoi ba triéu, bay trim nim muoi lim Ng2n, mot trim bén muoi)
dong.

4/. Ba Vian Trong Hu2, 6ng Ma Vi Hién dang 13 ngudi so hitu can nha sb
35 duong Pinh Hoa, Phuong 13, Quan 8, Thanh phd H6 Chi Minh theo Gidy
phép mua ban, chuyén dich nha cira sé 396/GP-UB Ng2y 05/6/1990 do Uy ban
nhan dan Quan 8, Thanh phé Hb Chi Minh cép.

Ba Vian Trong Hu2, ong Ma Vi Hién co trach nhiém thanh toan ky phan
thira ké cho 6ng Vin Nal 1a 1/10 gia tri quyén st dung dit twong duong
383.755.140 (Ba tram tdm muoi ba triéu, bay tram ndm muoi lam Ng2n, mot
tram bén muoi) dong.

Ké tir Ng2y ong Vin Nal c¢6 don yéu cau thi hanh 4n néu ba Vin Trong
Hu2, 6ng Ma Vi Hién khong thuc hién dugce viéc thanh toan s6 tién néu trén cho
ong Nam thi hang thang bén phai thi hanh con phai chiu thém tién 13i, 13i suit
phat sinh do cham tra tién tinh theo quy dinh tai DPiéu 357, 468 cta Bo luit Dan
su.

5. V& an dan su so thdm va chi phi tb tung khac:

-Ba Van Thi Hul, ba Vin Nal Ngl (C6 nguoi ké thira quyén, nghia vu td
tung 12 ong Bui Van Ng2, ong Nguyén Nam Hul) khong phai chiu tién an phi
dan su so thAm. Hoan tién tam ung an phi dan sy so tham cho ba Van Thi Hul 1a
2.500.000 dong theo bién lai thu tién s6 0047071 Ng2y 04/7/2017 cua Cuc thi
hanh an dan sy Thanh phé H6 Chi Minh. Hoan tién tam tng an phi dan su so
thim cho ba Van Nal Ngl (C6 ngudi ké thira quyén, nghia vu té tung 13 ong
Bui Van Ng2, ong Nguyén Nam Hul) 13 2.500.000 dong theo bién lai thu tién sb
0047072 Ng2y 04/7/2017 ctia Cuc thi hanh 4n dan sy Thanh phd HO Chi Minh.

-Ong Vin Nal phai chiu tién 4n phi dan sy so thim 19.187.757 dong.

-Chi phi do v&, thim dinh gia ddi v6i can nha s6 35 Pinh Hoa, phuong 13,
Quan 8, Thanh phd H6 Chi Minh nguyén don va Vin Thi Hul va ba Van Nal
Ngl phai chiu. Cac duong su da ndp xong.

6. Vé 4n phi dan sy phuc thim: 6ng Vian Nal va 6ng Nguyén Nam Hul

11



phai chiu mdi nguoi 300.000 ddng. S tién tam tng an phi dan sy phic thim
6ng Van Nal va ong Nguyén Nam Hul di ndp tai cic bién lai thu tién sb
0001967 Ng2y 08/4/2022 va sb 0001965 Ng2y 06/4/2022 cta Cuc thi hanh dan
su Thanh phé H6 Chi Minh duoc khau trir vao tién an phi phai chiu.

Ban an phuc tham c6 hiéu lyc phap luat ké tir Ng2y tuyén an.
Noi nhgn: TM. HOI PONG XET XU PHUC THAM

- Toa 4n nhén dan tdi cao; z iN _ 2 A \
- VKSND cAp cao tai Tp.HCM; THAM PHAN - CHU TQA PHIEN TOA

- TAND Tp.HCM;

- VKSND Tp.HCM;

- Cuc THADS Tp.HCM;
- Puong su;

- Luu: HS, VP (An-TLQ).

Hoang Minh Thinh
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