TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH DPéc 1ap - Tw do - Hanh phic

Ban 4n s6: 313/2018/DS-PT
Ngay 18 —10-2018
VIV tranh chap tai san chung.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH
- Thanh phan Hgi dang xét xi phuc tham gém co:
Thédm phén- Chui tea phién toa: Ong Db binh Thanh
Céac Tham phan: Ong Pham Trung Tuan
Ong Pham Tri Tuan

- Thw ky phién toa: Ba Duong Thi Thu Phuong - Thu ky Toa an nhan
dan cip cao tai Thanh phé H6 Chi Minh.

- Pgi dign Vién kiém sat nhan dan cdp cao tgi Thanh phé Hé Chi
Minh tham gia phién toa: Ong Nguyén Vin Puc - Kiém sat vién.

Ngay 18 thang 10 nam 2018 tai tru s& Toa &n nhan dan cap cao tai Thanh
phd H6 Chi Minh xét xir phic tham cdng khai vu &n dan su thu Iy so:
70/2014/TLPT-DS ngay 26 thang 3 nam 2014 vé tranh chap tai san chung.

Do Ban &n dan sy so tham sé 3282/2009/DS-ST ngay 03/11/2009 cua
Toa an nhan dan Thanh phé H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu &n ra xét xtr phic tham sé: 784/2018/QD-PT
ngay 08 thang 6 nam 2018; gitta cac duong su:

- Nguyén don: Ong Nguyén Puc A, sinh nam 1950; cu tra tai: 1930
Queen Street West, Toronto, Ontario M6k 1L7, Canada; (cé mat).

Ngueoi dai dién theo iy quyén cia nguyén don (dugc uy quyén theo Hop
ddng uy quyén ngay 05/3/2016): Ba Lé Thi D, sinh nim 1977; Ho khau thuong
tri: 4/43/30 TNH, CD, LC, thanh phd HP; dia chi lién hé: 180 NTT, Phuong 3,
Quan 3, Thanh phé H6 Chi Minh; (c6 mat).

Nguroi bao vé quyen va loi ich hop phap ciia nguyén don:

+ Ong Phi Quyét Ch — Luat s Vin phong Luat su V& Thanh Tung,
Poan Luat su Thanh phé H6 Chi Minh; (c6 mat).

+ Ong Pham Quang Th — Luat su Van phong Luat su Phi Hung, Poan
Luét su Thanh phd H6 Chi Minh; (c6 mdt).



- Bi don: Ba La Thi Bich L, sinh nam 1957; cu tra tai: 9065-161 Street
Surrey BC. V4N 3E, Canada; (vang mat).

- Nguroi ¢6 quyén loi va nghia v lién quan:
1. Ong NLQ1, sinh nim 1955, (c6 mat).
2. Ba NLQ2, sinh nim 1957, (vang mdt).

Ba NLQ2 uy quyén dai dién tham gia té tung cho 6ng NLQ1 (theo Hop
ddng uy quyén ngay 28/12/2006).

Cung cu trG tai: 26D ADV, Phuong 16, Quan 8, Thanh phé H6 Chi
Minh.

3. Ong LVV, sinh ndm 1958; cu tra tai: 25/5A Lé Van Sy, Phuong 13,
Quan 3, Thanh phé H6 Chi Minh; (c6 mdt).

4. Ba LTBT, sinh nam 1964, (vang mat).
5. Ong TT, sinh ndm 1964, (ving mat).

Cung cu tra tai: 242/27 BV, phuong PNL, Quan 1, Thanh phd Ho6 Chi
Minh.

6. Ba NLQ6, sinh nam 1961; cu tra tai: 304 L6 F, Cu xa TP, Phuong 27,
quan BT, Thanh phé H6 Chi Minh; (c6 mat).

- Toda &n cap phuc tham triéu tdp nhitng nguwoi cé lién quan dén viéc gidi
quyét khang cao:

1. Ba Nguyén Thi Hanh H1, sinh nim 1975; cu tra tai: 27/13 HTC,
Phuong 8, Quan 3, Thanh phé H6 Chi Minh; (c6 mat).

2. Ba Nguyén Thi Thay H2, sinh nam 1973; cu tra tai: 12C’ HP, Phuong
9, Quan 8, Thanh phé H6 Chi Minh; (vang mat).

Ngueoi dai dién theo uy quyén cua ba H2 (dugc ay quyén theo Gidy uy
quyén ngay 18/7/2018): Ong Nguyén Hoa Vinh, sinh nim 1975; cu tra tai:
525/27 HVB, Phuong 14, quan PN, Thanh phd Ho Chi Minh; (c6 mat).

- Nguroi khang céo:
+ Nguyén don la 6ng Nguyén Puc A,
+ Bi don 13 ba L& Thi Bich L (do nguoi dai dién theo ay quyén cua ba L
thuc hi¢n).
NOI DUNG VU AN:
- Theo don khdi kién va qud trinh gidi quyét vu an, nguyén don 1a 6ng

Nguyén Buc A va nguwoi dai dién theo iy quyén cia nguyén don trinh bay:
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Nam 1975, ong Nguyén Puc A chung séng véi ba LA Thi Bich L va
dang ky két hon vao ngay 05/12/1976. Nam 1979, vo chdng dng mua cin nha sb
526 ADV, Phuong 9, Quan 5, Thanh phé H6 Chi Minh (cin nha s6 526 ADV)
cua cu Tiéu M. Do khéng c6 ho khau & Thanh phé H5 Chi Minh nén 6ng dé ba
L dtng tén va dé giam thué thi hai bén khong I1ap hop dong mua ban, ma thay
vao d6 bang cach cu Tiéu M lap “Gidy ty quyén” ngay 07/6/1979 cho ba L cin
nha s6 526 ADV. Ngay 29/8/1979, S& Quan Iy nha dat Thanh phé H6 Chi Minh
cap Gidy phép s6 926/GP-SND cho phép cu Méoc cho ba L cin nha trén. Sau khi
nhan chuyén nhwong cin nha s6 526 ADV thi gia dinh ong da quan Iy, sir dung
can nha nay. Nam 1984, 6ng cung hai ngudi con vugt bién sang cu tru tal
Canada, me con ba L tiép tuc quan Iy, st dung cin nha sb 526 ADV. Théang
02/1992, 6ng bao l&nh cho ba L va cac con sang Canada. Do can nha cii bi hu
hong nén nam 1994 6ng c6 hop dong véi Cong ty NoViNa dé xay dung lai can
nha, déng thoi vay cia 6ng NLQ1 250.000.000 dong dé tra tién xay dung va nho
ong Truong giam sat thi cong. Nam 2003, 6ng va ba L ly hon tai Canada nhung
chua dé cap dén can nha sb 526 ADV. Vi vay, 6ng Nguyén Bic A dé nghi xac
dinh cdn nha trén 1a tai san chung caa dng A va ba L dé chia theo quy dinh phép
luat.

- Bi don ba La Thj Bich L trinh bay:

Do c¢6 quan hé gia dinh nén vao nam 1979 ba L& Thi Bich L dugc cu
Tiéu M cho riéng cin nha s6 526 ADV. Viéc cho da hoan tat nén S¢ Quan ly
nha, d¢at Thanh phd H6 Chi Minh cp Giay phép cho nha s6 926/GP-SND ngay
29/8/1979; trong do, xac dinh ba la nguoi dugc cho nha. Do can nha cii bi hu
hong nén ba giao cho ong Lé Bich 2.000 USD dé sua lai nha. Vi vay, ba L xéc
dinh cin nha trén 13 tai san riéng cua ba nén khong dong ¥ véi yéu cau caa dng
buc A.

- Nguroi ¢6 quyén loi va nghia vu lién quan trinh bay:

+ Ong NLQ1 trinh bay: Ngay 20/01/1994, 6ng A va ba L ¢ Canada V¢,
dé nghi 6ng cho vay 250.000.000 dong dé xay dung, sira chita nha 526 ADV va
giam sét thi cong thanh toan theo tién do Hop dong kinh té s6 0126/HP ngay
20/01/1994 véi Cong ty Dich vu san xuat xuat nhap khau néng nghiép NoViNa.
Ong yéu cau 6ng A va ba L phai thanh toan tra 6ng tién vay xay nha va tién l4i
phat sinh trén sé tién vay tinh theo 14i suat 1,1% tir thang 01/1994 dén thang
7/2007 13 455.000.000 dong.

+ Ba NLQ6 trinh bay: Ba duoc 6ng A va ba L oy quyén quan 1y cin nha
trén tir ngay 14/3/1992 dén thang 10/1994 Ia 31 thang. Tuy hop dong khdng thoa
thuan vé thu lao nhung 6ng A va ba L htra mdi thang tra ba 100 USD. Nay ba
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yéu cau 6ng A va ba L tra ba tién cong tinh ra tién Viét Nam 1a 46.000.000
déng.

+ Ba LTBT trinh bay: Nam 1994, dng A va ba L hop dong ty quyén cho
ba quan 1y can nha 526 ADV. Qua trinh quan Iy ba da déng cac loai thué va thuc
hién nghia vu thay ba L. Nam 2000 va 2003, ba cé sua chira lai nha nhu: Xay lai
mit trude, 1am cau thang da, 1at gach, stra chita dng céng, lp dat dong hd dién,
nudc, dién thoai, tong cong hét 24.550.000 ddng. Tuy hop dong ty quyén khéng
c6 thu lao nhung dng A, ba L ¢6 hira mdi thang tra ba 100USD nén tién cong
giit nha tir thang 10/1995 dén thang 10/2006, mdi thang tinh ra tién Viét Nam la
1.500.000 dong, tdng cong 216.000.000 dong. Ba yéu cau dng A va ba L tra cho
ba ca tién cong va tién stra chira nha, tng cong 1a 240.550.000 déng.

+ Ong LVV trinh bay: Ba L la chi cia 6ng ay quyén cho éng quan 1y cin
nha. Ong khdng c6 yéu cau gi.

Qua trinh giai quyét vu an nhu sau:

Tai Bdn &n dan su so tham sé 1409/2007/DSST ngay 09/8/2007, Toa an
nhan dan Thanh phd Hé Chi Minh da quyét dinh:

1. Chap nhan yéu cau cia nguyén don ong Nguyén Puc A ddi véi ba LA
Thi Bich L vé viéc chia tai san chung 13 can nha 526 ADV, Phuong 9, Quan 5,
Thanh phd H6 Chi Minh.

Budc ba L& Thi Bich L c6 trach nhiém hoan lai cho dng Nguyén Dic A
s6 tién 14 961.914.362 dong.

2. Ong Nguyén buc A va ba L& Thi Bich L cé trach nhiém thanh toan
nhu sau:

Tra cho ba LTBT va 6ng TT 24.550.000 ddng; Tra cho 6ng NLQ1 va ba
NLQ2 250.000.000 d6ng. Cu thé dng A, ba L mdi ngudi phai tra % sé tién néu
trén.

3. Ghi nhan su tu nguyén cia 6ng Nguyén Puc A dong y tra tién cong
giit nha cu thé nhu sau:

Tra cho ba LTBT va 6ng TT s tién 72.000.000 dong; Tra cho ba NLQ6
s6 tién 15.500.000 ddng.

Ghi nhan sy tu nguyén caa dng Nguyén Buc A dong y tra tién 1ai cho
6ng NLQ1 va ba NLQ2 1a 222.750.000 ddng.

Béac mot phan yéu cau caa ba LTBT va éng TT; ba NLQ6; 6ng NLQ1 va
ba NLQ2.



Ngoai ra, Toa an cap so tham con tuyén vé nghia vu do cham thi hanh
an, vé an phi dan sy so tham va quyén khang céo cua cac duong su.

Sau khi xét xtr so tham, c4c 6ng, ba L4 Thi Bich L, LTBT, NLQ6, NLQ1
va ngudi dai dién theo uy quyén cua 6ng Nguyén Dic A c6 don khang cao yéu
cAu xét xtr lai vu an.

Tai Ban an dan sy phic tham so 345/2007/DSPT ngay 09/11/2007, Toa
phlc tham Toa &n nhan dan téi cao tei Thanh phé Hoé Chi Minh quyét dinh:

Hay Ban &n dan sy so thdm sé 1409/2007/DSST ngay 09/8/2007 cua
Toa &n nhan dan Thanh phé H6 Chi Minh. Chuyén hd so vu an cho Tda &n cap
so tham giai quyét lai vy an.

Tai Ban &n dan su so tham sé 3282/2009/DS-ST ngay 03/11/2009, Toa
an nhan dan Thanh phé Hé Chi Minh da quyét dinh:

1. Chap nhan yéu cau cia 6ng Nguyén Duc A.

Budc ba L& Thi Bich L c6 trach nhiém hoan lai cho dng Nguyén Dic A
s tién 2.411.860.725 ddng.

Sau khi tra s6 tién ndy, ba L duoc toan quyén sé hitu cin nha 526 ADV,
Phuong 9, Quan 5, Thanh phé H6 Chi Minh.

2. Ong Nguyén buc A va ba L& Thi Bich L cé trach nhiém thanh toan
nhiing khoan sau:

+ Tra cho ba LTBT va 6ng TT 24.550.000 dong; Tra cho 6ng NLQ1 va
ba NLQ2 250.000.000 dong. Cu thé ong A, ba L mdi ngudi phai tra % s tién
néu trén.

Ghi nhan sy tu nguyén cua 6ng A dtng ra tra cho ong Trudng va ba Anh
sb tién 140 1a 52.500.000 ddng. Tra cho ba NLQ6 sé tién 39.000.000 dong. Tra
cho ba LTBT, 6ng TT 1a 144.000.000 déng.

Béc yéu cau cia 6ng NLQ1 vé viéc doi so tién 1ai khong duoc chap nhan
13 656.250.000 dong.

Ngoai ra, Toa &n cap so tham con tuyén vé an phi, nghia vu do cham thi
hanh &n va quyén khang céo cua cac duong su.

Ngay 03/11/2009, ba Nguyén Thi Huong Th1 1a nguoi dai dién theo uy
quyén cua bi don ba L& Thi Bich L c6 don khang cao khong nhat tri ban an so
tham.

Ngay 16/11/2009, nguyén don 6ng Nguyén Puc A cé don khang céo yéu
cAu: Stra ban 4an so tham, giao lai cho 6ng dugc so hitu can nha s6 526 ADV,
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Phuong 9, Quan 5, Thanh phé H6 Chi Minh; 6ng s& hoan lai % gia tri nha dugc
chiacho ba L.

Tai phién toda phic tham ngay 11/9/2010, 6ng Nguyén Bac A, co nguoi
dai dién theo ay quyén tham gia phién toa thay d6i khang céo, chap nhan chia %
gia tri can nha nhu an so thAm xir, va chi yéu cau ba L giao lai tién duoc chia
trong thoi han 01 thang ké tir ngay an c6 hiéu luc phap luat.

Tai Ban &n dan si phlc tham s 197/2010/DS-PT ngay 11/9/2010, Toa
phlc tham Toa &n nhan dan téi cao tei Thanh phé Hé Chi Minh da quyét dinh:

Béc yéu cau cua 6ng Nguyén Dtc A kién doi chia Y% gia tri can nha 526
ADV, Phuong 9, Quan 5, Thanh phd H6 Chi Minh déi véi ba L& Thi Bich L.

Cong nhan cin nha 526 ADV, Phuong 9, Quan 5, Thanh phé Hb Chi
Minh la tai san riéng cua ba L& Thi Bich L.

Ghi nhan su tu nguyén caa ba La Thi Bich L, ba L c6 trach nhiém thanh
toan tién sira nha, tién cong giir nha va tién I3 trén so tién stra nha cho nhiing
nguoi sau:

+ Tra lai cho ba LTBT va 6ng TT sé tién 168.500.000 dong;

+ Tra lai cho ba NLQ6 39.000.000 dong.

+ Tra cho 6ng NLQ1 va ba NLQ2 302.500.000 dong.

Tong cong 510.050.000 dong.

Ngoai ra, Toa an cap phlc tham con quyét dinh veé chi phi dinh gia va an
phi.

Sau khi xét xir phtic tham, ngay 08/11/2010, 6ng Nguyén Dic A c6 don
dé nghi giam ddoc tham ban &n dan sy phlc tham trén.

Tai Quyét dinh giam ddc tham sé 147/2013/DS-GPT ngay 16/12/2013,
Hoi ddng Tham phan Toa &n nhan dan téi cao quyét dinh: Hay toan bo Ban an
dan su phic tham s 197/2010/DS-PT ngay 11/9/2010 cua Toa phlc tham Toa
an nhan dan t6i cao tai Thanh phd H6 Chi Minh. Giao hd so vu &n cho Toa phuc
tham Toa an nhan dan téi cao tai Thanh phd H6 Chi Minh xét xtr phic tham lai
theo dang quy dinh caa phép luat (hién nay, theo quy dinh phap luat thi viéc xét
xt phic tham lai vy &n nay thudc tham quyén cua Toa &n nhan dan cap cao tai
Thanh phb H6 Chi Minh).

Tai phién toa phic thAim hom nay, nguyén don 6ng Nguyén Duc A xac
dinh y&u cau khang co cu thé nhu sau: Budc ba L& Thi Bich L chia % cin nha
526 ADV va ong xin dugc nhan sé hitu toan bo can nha va tra tién lai cho ba L
Y5 gid tri can nha nay. Vi hién nay, dng van con quéc tich Viét Nam, sau nay gia
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yéu mudn hoéi huong vé Viét Nam, nhung khdng c6 chd ¢ nao khac. Béi voi
viéc ba LA Thi Bich L d3 ban cin nha 526 ADV cho ba Nguyén Thi Hanh H1
theo Hop ddng mua ban nha &, chuyén nhuong quyén sir dung dat & 1ap ngay
27/4/2017 tai Van phong Cong chirng HX; sau do, ba H lai ban can nha nay cho
ba Nguyén Thi Thay H2 theo Hop ddng mua ban nha &, chuyén nhuong quyén
sir dung dat, tai san khac gin lién véi dat 1ap ngdy 23/6/2017 tai Vian phong
Cong chiing Quan 10: Ong Nguyén Buc A yéu cau Toa an huay cac hop dong
mua ban néu trén vi da xam pham dén quyén va loi ich caa 6ng.

Cac Luat su bao vé quyén va loi ich hop phap cia nguyén don 6ng
Nguyén Buc A tham gia tranh luan: Tai Van tu nhuong va thy huéng nha do ba
LA Thi Bich L lap ngay 14/02/1992 uy quyén cho ba NLQ6 quan Iy tréng coi
cin nha 526 ADV, d¢ ba L cling c&c con xuat canh sang Canada, ba L thira nhan
cin nha nay 1a tai san chung vo chong va dugc chinh quyén dia phuong noi ba L
cu tri xac nhan. Pong thoi, theo xac nhan ngay 24/8/2004 cua dng Mai Van D 1a
Pho truong Cong an Phuong 15, Quan 5, xac nhan cia 6ng NLQ1 la céng an
khu vuc vo chong dng A va ba L cu trd, xac nhan cua ba LTBT (em rudt ba L),
thi tat ca nhitng ngudi nay déu xac nhan dng Nguyén Dac A 14 ngudi mua cin
nha 526 ADV cua cu Tiéu M, nhung vi dng A khdng c¢6 ho khau & Thanh phé
Ho6 Chi Minh nén di dé cho ba L dung tén. Nhu vay, c¢6 di cin cir xac dinh cin
nha 526 ADV la tai san chung vo chong ba L va 6ng A theo Luat Hon nhan va
gia dinh nam 1959.

Ba L& Thi Bich L va nguoi dai dién theo uy quyén cua ba L 1a 6ng Vil
Kim D1 d3 nhan duoc Quyét dinh giam dbc tham s 147/2013/DS-GDT ngay
16/12/2013 ctia Hoi ¢dng Tham phan Toa an nhan dan téi cao va ciing da nhan
duoc Thong bao vé viéc thu Iy vu an dé xét xtr phic tham sé6 70/TBTL-TA ngay
26/3/2014 cia Toa phic tham Toa an nhan dan tbi cao tai Thanh phd Ho Chi
Minh. Thé nhung, ba L van cé tinh lira déi khach hang thuc hién hanh vi chuyén
nhuong cin nha 526 ADV nham muc dich tau tan tai san, trén tranh nghia vu
khong phan chia tai san chung vo chong cho 6ng Nguyén Buc A.

Trong quéa trinh giai quyét vu &n, Toa &n nhan dan Thanh phd HS Chi
Minh di c6 Vin ban sé 05 ngay 26/12/2006 gtri S Tu phap Thanh phé HS Chi
Minh d& nghi &p dung bién phap khan cp tam thoi ngan chan viéc chuyén
nhuong cin nha 526 ADV. Ngay 30/7/2007, 6ng Nguyén Puc A di c6 Pon xin
ngin chin gii Sé Tu phap Thanh phd HO Chi Minh yéu ciu ngin chan viéc
chuyén nhugng cin nha 526 ADV. Phong Cong chiing sé 2 ¢6 Vin ban s 2951
ngay 26/7/2008 gti S¢ Tu phap Thanh phé H6 Chi Minh “V/v luu ¥ viéc cong
ching chuyén nhuong” cin nha 526 ADV. Cac vin ban trén con dang ton tai
trén trang mang cdng chang, chua duoc co quan ¢ tham quyén hiy bo, nhung
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cac phong cong ching khong xac minh khi 1ap cac hop déng mua ban, chuyén
nhuong can nha 526 ADV, 1a trai quy dinh tai Piéu 7 va Diéu 62 cua Luat Cong
chuing nam 2014.

Cac Luat su bao vé quyén va loi ich hop phép cua nguyén don 6ng
Nguyén Dtc A dé nghi Hoi ddng xét xir phic tham:

+ Huy Hop dong mua ban nha ¢, chuyén nhuong quyén sir dung dat &
lap ngay 27/4/2017 tai Van phong Cong chirng HX gitta ba La Thi Bich L la bén
chuyén nhuong cin nha 526 ADV voi ba Nguyén Thi Hanh H1 Ia bén nhan
chuyén nhuong.

+ Hay Hop d6ng mua ban nha &, chuyén nhuong quyén st dung dat, tai
san khac gan lién voi dat 1ap ngay 23/6/2017 tai Van phong Cong chirng Quan
10 gitra ba Nguyén Thi Hanh H1 Ia bén chuyén nhuong cin nha 526 ADV VGi
ba Nguyén Thi Thy H2 1a bén nhan chuyén nhugng.

+ Huy giy chung nhan quyén sé hitu nha, quyén sir dung dat da cap cho
ba Nguyén Thi Hanh H1 hoic ba Nguyén Thi Thdy H2 ddi voi can nha 526
ADV.

+ Thu hdi lai todn bd cin nha 526 ADV lam co s& cho viéc thi hanh an.

+ Buoc ba L& Thi Bich L chia % cin nha 526 ADV cho 6ng Nguyén buc
A. Ong Btc A duogc nhan so hitu toan bo can nha va tra tién lai cho ba L % gia
tri can nha nay.

Kiém sét vién tham gia phién toa phat biéu quan diém cua Vién kiém séat
vé viéc tuan theo phép luat trong qué trinh giai quyét vu an & giai doan phuc
tham: Tham phan - Chu toa phién tda va Hoi dong xét xir da tién hanh cac thu
tuc t6 tung giai quyét vu an dam bao dang quy dinh cta Bo luat T tung dan sy;
cac duong sy ¢O mat tai phién toda da thuc hién quyén va chip hanh nghia vu
dung theo quy dinh cua Bo luat T tung dan su.

Déi véi khang céo cua bi don 14 ba L& Thi Bich L: Toa an da triéu tap ba
L tham gia phién tda phic tham lan tht hai theo dung dia chi ma ba L va 6ng
Nguyén Puc A da cung cap, thdng qua dich vy buu chinh, nhung khong co két
qua, nén coi nhu ba L di tir bo viéc khang céo, dé nghi Hoi ddng xét xur dinh chi
Xét xtr phlic tham di véi yéu cau khang céo cua ba L.

Péi voi khang cao cua nguyén don 1a 6ng Nguyén Buc A: Mic du,
Quyét dinh giam dbc tham sé 147/2013/DS-GPT ngay 16/12/2013 cua Hoi
d6ng Tham phéan Toa an nhan dan téi cao da quyét dinh: Huy toan bo Ban &n
dan sy phdc tham s 197/2010/DS-PT ngay 11/9/2010 cua Toa phic tham Toa
4n nhan dan t6i cao tai Thanh phé H6 Chi Minh; giao ho so vu &n cho Toa phuc
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tham Toa &n nhan dan téi cao tai Thanh phd H6 Chi Minh xét xt phic tham lai
theo dung quy dinh caa phap luat. Tuy nhién, trong qué trinh giai quyét lai vu an
theo tha tuc phic tham thi phat sinh cac tinh tiét mai: Ba L& Thi Bich L d4 ban
cin nha 526 ADV cho ba Nguyén Thi Hanh H1 theo Hop dong mua ban nha ¢,
chuyén nhuong quyén sir dung dat & 1ap ngay 27/4/2017 tai Van phong Cong
ching HX; sau do, ba H lai ban cin nha nay cho ba Nguyén Thi Thiy H2 theo
Hop dong mua béan nha &, chuyén nhuong quyén sir dung dat, tai san khac gan
lien voi dat 1ap ngay 23/6/2017 tai Vian phong Cong ching Quan 10. Tai phién
tda phic tham, 6ng Nguyén Buc A yéu cau Toa an hiay cac hop dong mua béan
néu trén vi da xam pham dén quyén va loi ich caa 6ng. Chinh vi vay, dé nghi
Hoi déng xét xur phlc tham chap nhan mot phan yéu cau khang céo cua 6ng
Nguyén Buc A, huy ban an so tham sé 3282/2007/DSPT ngay 09/11/2009 cua
Toa an nhan dan Thanh phd H6 Chi Minh va chuyén ho so cho Toa an nhan dan
Thanh phd H6 Chi Minh giai quyét lai vu &n theo thi tuc so tham.

NHAN PINH CUA TOA AN:
[1] Vé t6 tung:

[1.1] Vu an nay duoc Xxét xir phic tham lai do Ban an dan sy phic tham
s 197/2010/DS-PT ngay 11/9/2010 cua Toa phlc tham Toa &n nhan dan téi cao
tai Thanh phé H6 Chi Minh d3a bi hiy theo Quyét dinh giam doc tham sb
147/2013/DS-GPT ngay 16/12/2013 ctia Hoi dong Tham phan Toa an nhan dan
t6i cao. Tuy nhién, tai phién toa phlc tham ngay 28/5/2014, bi don ba L& Thi
Bich L vang mat tai phién toa, ngudi dai dién theo uy quyén cua ba L 1a 6ng Vil
Kim P1 thdng béo cham dut Gy quyén, tir chdi tham gia phién tda, mot s6 nguoi
c6 quyén loi va nghia vu lién quan ving mat tai phién tda nén Hoi dong xét xur
phlc tham d3 quyét dinh hodn phién toa. Ngay 23/4/2015, Toa phic tham Toa
4n nhan dan tbi cao tai Thanh phd H6 Chi Minh d3 ban hanh Quyét dinh tam
dinh chi xét xtr phdc tham vu an s6 05/2015/QDPT-DS vai ly do can thiét phai
tién hanh xac minh dia chi cta bi don ba L Thi Bich L va nhimg ngudi co
quyén loi va nghia vu lién quan dng TT, ba LTBT dé triéu tap tham gia phién
toa phic thim méi cd thé giai quyét dugc vu an.

[1.2] Ngay 21/3/2016, nguyén don 1a 6ng Nguyén Puc A c6 don cung
cap dia chi ciia ba L& Thi Bich L cu tra tai: 9065 - 161 Street, Surrey, B.C V4N
3E Canada, giéng nhu dia chi ma ba L da cung cap cho Toa an trudce do.

[1.3] Ngay 08/6/2018, Toa 4n nhan dan cp cao tai Thanh phd H6 Chi
Minh ban hanh Quyét dinh dwa vu an ra xét xu s6 784/2018/QP-PT, 4n dinh
thoi gian mo phién toa vao lac 07 gio 30 phat ngay 20/7/2018. Theo d6, Toa an
da tién hanh téng dat quyét dinh dua vu &n ra xét xur va Gidy triéu tap duong su
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s6 11838/GTT-TA ngay 08/6/2018 cho ba L& Thi Bich L thdng qua dich vu buu
chinh véi Cong ty cb phan chuyén phat nhanh buu dién nhung két qua chuyén
phat khéng thanh cong do nguoi nhan khéng co nha.

[1.4] Toa &n tiép tuc tién hanh tong dat Gidy triéu tap duong su b
20405/GTT-TA ngay 17/9/2018 cho ba La Thi Bich L tham gia phién toa phuc
tham lan 2 vao ngay 18/10/2018, thdng qua dich vu buu chinh véi Cong ty ¢b
phan chuyén phat nhanh buu dién, nhung két qua chuyén phét ciing khdng thanh
cong do lién lac nhiéu 1an ma khéng gap duoc ngudi nhan.

[1.5] Xét thdy, Toa an da triéu tap ba L& Thi Bich L tham gia phién toa
phtc tham lan thi hai theo ding dia chi ma ba L va 6ng Nguyén Puc A da cung
cap, thdng qua hop dong dich vu buu chinh véi Cong ty ¢ phan chuyén phat
nhanh buu dién, nhung két qua chuyén phat khdng thanh céng do lién lac nhiéu
lan ma khéng gap duoc ngudi nhan, trong khi vu an da kéo dai nhiéu nam, da
qua nhiéu cap xét xir, nén thudc truong hop bi coi nhu tir bo viéc khang cao va
Tda an dinh chi xét xir phlic tham d6i véi yéu cau khang céo cua ba L theo quy
dinh tai khoan 3 Biéu 296 B luat T4 tung dan su.

[1.6] Mic du, Toa an dinh chi xét xir phic tham dbi voi yéu cau khang
c4o cua ba L& Thi Bich L, nhung day 1a vu an tranh chap tai san chung trong
thoi ky hon nhan con ton tai hop phap gitra ba L va 6ng Nguyén Buc A, nén
quyén va lgi ich hop phép caa ba L trong vu an nay van dugc dam bao trong qua
trinh xét xur phic tham doi véi khang cao cua 6ng Nguyén Puc A.

[2] Xét khang cdo va yéu cdu cia nguyén don éng Nguyén Buc A tai
phién toa phuc tham:

[2.1] Mic dU, ba L& Thi Bich L 1a nguoi da dtng tén riéng trong cac gidy
to nha s6 526 ADV, Phuong 9, Quan 5, Thanh phé H6 Chi Minh: “T& dy quyén
cin nha cho chau” 1ap nam 1979, cu Tiéu M “bang long cho dut cin nha néi trén
cho chéu ruét ti tén LA Thi Bich L, la chu can nha noi trén...” va “Giay phép
cho nha” s6 926/GP-SND ngay 29/8/1979 S& Quan 1y nha dat Thanh phé Hb
Chi Minh cho phép cu Moc cho ba L cin nha trén. Thé nhung, vao thoi diém
nam 1979, ong Nguyén Dtc A va ba L& Thi Bich L van dang ton tai hon nhan
hop phap. Nén theo quy dinh tai Piéu 15 Luat hon nhan va gia dinh nam 1959:
“Vor va chong déu c6 quyén s¢ hitu, hueng thu va sir dung ngang nhau déi véi
tai sdn co trudc va sau khi cuéi” thi can nha 526 ADV la tai san chung vo
chdng ba L va 6ng A.

[2.2] Mit khac, tai “Van tu nhuong va thu nhuong nha (ay quyén quan Iy
nha)” do ba L lap ngay 14/02/1992 uy quyén cho ba NLQ6 quan ly, sir dung cin
nha d& me con ba L xuat canh sang Canada do 6ng A bao lanh thi ba L thura
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nhan cin nha trén 13 tai san cua ba va chong 1a 6ng Nguyén Bic A. Vin ban trén
c6 chir ky ciia ba L, ba NLQ6 va c6 xac nhan cua chinh quyén dia phwong noi
cu tru.

[2.3] Pdng thoi, theo x&c nhan ngay 24/8/2004 cua 6ng Mai Van D (Pho
Truong Cong an Phuong 15, Quan 5 vao nam 1979) thi can nha trén do ong A,
ba L mua dé ba L ding tén vi dng A khdng c6 ho khau & Thanh phd HS Chi
Minh. Xéc nhan cua 6ng D nhu trén phu hop véi x4c nhan caa dng NLQ1 vé
viéc nam 1979 6ng A la nguoi mua can nha trén cua cu Tiéu M; phu hop voi
viéc ba LTBT (em rudt ba L) da khang dinh 6ng Bac A 1a nguoi mua nha, dé ba
L dang tén. Tai phién toa phic tham, 6ng LVV (em ruét ba L) ciing khang dinh
cin nha 526 ADV la tai san chung vo chong ba L va éng A.

[2.4] Ngoai ra, sau khi mua nha, 6ng A con muon tién, nho ong NLQ1
ky hop dong véi Cong ty NOVINA va gidm sét viéc saa chita nha. Con ba
NLQ6 thi yéu cau 6ng A va ba L nho ba trong nha ho va hia tra cong cho ba
moi thang 100USD.

[2.5] Tur nhitng phan tich trén xét thay, Toa an cap so tham da xac dinh
can nha s 526 ADV, Phuong 9, Quan 5, Thanh phd H& Chi Minh 14 tai san
chung ctua 6ng Nguyén Buic A va ba L& Thi Bich L trong thoi ky hén nhan 1a co
can cu, dung quy dinh phap luat.

[2.6] Tuy nhién, trong qué trinh giai quyét lai vu an theo thu tuc phuc
tham theo Quyét dinh giam ddc tham sé 147/2013/DS-GPT ngay 16/12/2013
ctia Hoi ddng Tham phan Toa &n nhan dan tdi cao thi phét sinh cac tinh tiét, su
Kién moi:

[2.6.1] Ba L& Thi Bich L da ban can nha 526 ADV cho ba Nguyén Thi
Hanh H1 theo Hop dong mua ban nha &, chuyén nhwong quyén sir dung dat &,
s6 cong ching: 014157, 1ap ngay 27/4/2017 tai Vin phong Cong chiing HX (nay
la Van phong Cong chirng HX Ngu). Sau do, ba H lai ban can nha 526 ADV cho
ba Nguyén Thi Thiy H2 theo Hop dong mua ban nha o, chuyén nhuong quyén
s dung dat, tai san khac gan lién véi dat, sb cong ching: 101178, lap ngay
23/6/2017 tai Van phong Cong chirng Quan 10.

[2.6.2] Tai phién toa phdc tham, ba Nguyén Thi Hanh H1 trinh bay:
Trude khi mua cin nha 526 ADV, ba H da tim hiéu, xem xét ky gidy to lién
quan dén cin nha va theo to Xac nhan thi hanh &n caa Cuc Thi hanh &n dan su
Thanh phé H6 Chi Minh thi ba L& Thi Bich L di ndp du cac khoan tién dé duoc
s& hitu cin nha nay theo quyét dinh cua Ban &n sé: 197/DSPT ngay 11/9/2010
cua Toa phic tham Toa an nhan dan tdi cao tai Thanh phd H6 Chi Minh. Sau khi
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mua, ba H da sta lai toan bo cin nha 526 ADV, rdi ban lai cho ba Nguyén Thi
Thay H2.

[2.6.3] Tai phién tda phlc tham, nguoi dai dién theo uy quyén cua ba
Nguyén Thi Thlly H2 trinh bay: Gia dinh ba H2 di & tai can nha 526 ADV tu
khi mua cua ba H cho dén nay.

[2.6.4] Trong khi d6, tai phién toa phdc tham, nguyén don 6ng Nguyén
Puc A yéu cau duoc nhan sé hitu todn bd cin nha va tra tién lai cho ba L Y gia
tri can nha nay. Vi hién nay, 6ng van con qudc tich Viét Nam, sau nay gia yéu
muébn hdi huong vé Viét Nam, nhung khong c6 chd & ndo khac. Vi vay, éng
Nguyén Bac A yéu cau huy Hop dong mua ban nha ¢, chuyén nhuong quyén sir
dung dat ¢ l1ap ngay 27/4/2017 tai Vin phong Cong chung HX giita ba LA Thi
Bich L Ia bén chuyén nhugng cin nha 526 ADV véi ba Nguyén Thi Hanh H1 la
bén nhan chuyén nhugng; hay Hop dong mua ban nha ¢, chuyén nhuong quyén
s dung dat, tai san khac gan lién véi dat 1ap ngay 23/6/2017 tai Van phong
Cong chang Quan 10 giira ba Nguyén Thi Hanh H1 1a bén chuyén nhuong cin
nha 526 ADV véi ba Nguyén Thi Thiy H2 1a bén nhan chuyén nhuong.

[2.7] Xét nhiing yéu cau cua nguyén don 6ng Nguyén Puc A tai phién
tda phlc tham, trong d6 c6 nhirng yéu cau mai phét sinh tir c4c tinh tiét, su kién
mé&i nhu trén va can phai duoc xem xét giai quyét trong cing mot vu an, dé vu
an duoc giai quyét triét dé, toan dién, dam bao quyén va loi ich hop phap cua
nhitng nguoi lién quan theo quy dinh phép luat. Tuy nhién, dé nhiing yéu cau
méi phét sinh nay duoc xem xét, giai quyét thi 6ng Nguyén Bac A phai thuc
hién cac thi tuc bo sung don khai kién dé dugc xem xét thu ly, giai quyét theo
thu tuc so tham theo ding trinh ty, tha tuc, quy dinh cua B luat Té tung dan su.

[2.8] Chinh vi vay, Hoi ddng xét xir phic tham théng nhat véi quan
diém dé nghi cua Kiém sat vién tham gia phién toa, chap nhan mot phan
quan diém yéu cau cua cac Luat su bao vé quyén va lgi ich hop phap cho
6ng Nguyén Buac A va chap nhan mot phan khang cdo cia nguyén don ong
Nguyén Buc A; hiy ban 4n so tham va chuyén hd so cho Toa an cap so tham
giai quyét lai vu an theo thu tuc so tham dé dam bao quyén va lgi ich hop phap
cua cac duong su dung theo quy dinh phap luat.

[2.9] Viéc ban an so tham bi huy nhu trén khong phai do 16i cua Toa an
cap so tham.

[2.10] An phi dan su phdc tham: Nguyén don 6ng Nguyén Bac A khong
phai nop. So tién dong tam &ng &n phi phic tham ba L& Thi Bich L di nop duoc
sung vao céng quy nha nudc.
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Vi cac I& trén;
QUYET PINH:
1. Can ct vao khoan 3 Biéu 296 B luat T4 tung dan sy nam 2015.

Dinh chi xét xu phc tham d6i vai yéu cau khang céo cua ba LA Thi Bich

2. Can ctr vao khoan 3 Piéu 308 va Piéu 310 Bo luat T6 tung dan su
nam 2015.

Chap nhan mot phan khang co cta nguyén don ong Nguyén Buc A:

Hay ban an so tham sé: 3282/2009/DSPT ngay 09/11/2009 cua Toa &n
nhan dan Thanh phd H6 Chi Minh va chuyén hd so cho Toa an nhan dan Thanh
phd H6 Chi Minh giai quyét lai vu an theo tha tuc so tham.

3. An phi dan sy phic tham:

Ong Nguyén Puc A khong phai nop. Hoan tra cho 6ng Nguyén Buc A
s6 tién tam ung an phi dan sy phdc tham 50.000 dong theo Bién lai thu s6
013687 ngay 22/12/2009 caa Thi hanh &n dan sy thanh phé H6 Chi Minh.

S4 tién 50.000 ddng tam wng an phi phic tham cua ba L& Thi Bich L da
nop (do ba Nguyén Thi Huong Thl nop thay) theo Bién lai thu s6 013518 ngay
26/11/2009 cua Thi hanh &n dan su thanh phé H6 Chi Minh duoc sung vao cong
quy nha nudc.

Ban &n phuc tham c6 hiéu luc phép luat ké tir ngay tuyén an 1a ngay 18
thang 10 nam 2018./.

Noi nhdn: ) TM. HQI PONG XET XU PHUC THAM
- Toaan nhan dan toi cao; THAM PHAN — CHU TQA PHIEN TOA
- VKSND CC tai TP Ho6 Chi Minh;

- Tda 4n nhan dan TP Hd Chi Minh;

- VKSND TP Hé Chi Minh;

- S¢ tu phap TP Ho Chi Minh;

- Cuc THADS TP Hb Chi Minh;

- Céc duong su;

- Luu (DTTP 18)

P6 Pinh Thanh
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