TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Péc 1ap - Tu do - Hanh phic
Ban 4n sb: 52/2024/DS-PT
Ngay 25-01-2024
V/v tranh chap hgp dong thi cong

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BINH DUONG

- Thanh phéin Hpi dong xét xir phiic thdm gom cé:

Thdm phan - Chii toa phién toa: Ong Nguyén Van Tai;
Cdc tham phdn: Ong Nguyén Trung Diing;
Ba Pinh Thi Mong Tuyét.

- Thuw ky phién toa: Ong Nguyén Minh Hoang - Thu ky Toa 4n nhan dan
tinh Binh Duong;

) - Dqi di¢n Vién vkié’m sdat nhdn dan tinh Binh Dwong tham gia phién toa:
Ong Lé Ngoc An - Kiém sat vién.

Trong cac ngay 22 va 25 thang 01 nam 2024, tai try s¢ Toa an nhén dan
tinh Binh Duong xet xu phiic tham cong khai vu an thu ly s6: 509/2023/TLPT-
DS ngay 22 thang 11 nam 2023, vé viéc: “tranh chap hop dong thi cong”.

Do Ban 4n dan sy so thAm sé: 165/2023/DS-ST ngay 28 thang 9 nim 2023
cua Toa an nhan dan thanh pho T, tinh Binh Duong bi khang cao.

Theo Quyét dinh dua vy an ra xét xtr phuc tham sé: 511/2023/QD-PT ngay
20 thang 12 nam 2023, gitra cac duong su:

- Nguyén don: Ong Tran Ptc Q, sinh ndm 1975; dia chi: s6 A, to D, ép D,
xa H, huyén B, tinh Binh Duong.

Nguoi dai dién hop phap cua nguyén don:

1. Ba Lé Thi L, sinh nam 1991; dia chi: t6 A, ap A, xa T, huyén B, tinh
Binh Duong; dia chi lién hé: s6 C, Pai 16 B, khu pho B, phuong M, thi xa B, tinh
Binh Duong, 13 ngudi dai dién theo uy quyén (theo Gidy Uy quyén ngiy
12/9/2023); c6 mat.

2,. C)ng Nguyén Xuan Loc M, sinh na“}m ]999; dia chi: s6 nha A, du’(‘)’ng N,
khu pho D, phu:(‘)”ng H, Quan A, Thanh pho H6 Chi Minh; dia chi lién hé¢: s6 C,
Dai 16 B, khu pho B, phuong M, thi xa B, tinh Binh Duong, 1a ngudi dai dién theo
uy quyén (theo Gidy uy quyén ngay 12/9/2023); vang mat.

~ -Bidon: Ong Chu CQng B, sinh ndm 1971; dia chi: s6 nha E, duong D, khu
pho C, phuong P, thanh pho T, tinh Binh Duong; c6 mat.
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- Nguoi c6 quyén loi, nghia vu lien quan: Ba Tran Thi Nhu N, sinh nam
1977; dia chi: s6 nha E, duong D, khu pho C, phuong P, thanh pho T, tinh Binh
Duong; c6 mat.

- Nguroi khdng cdo: nguyén don ong Tran Puc Q.
NOI DUNG VU AN:

- Neuyén don éng Tran Pirc O trinh bay: ngay 27/4/2021, 6ng Tran Puc Q
ky v6i 6ng Chu Cong B hop dong thi cong x4y dung cong trinh phan nhan cong
dé thi cong cong trinh nha & cia ong B tai phuong P, thanh phd T, tinh Binh
Duong. Noi dung thi cong 1a thuc hién thi cong xay dung, lip dat céng trinh theo
ding thiét ké duoc duyét, dugc nghiém thu ban giao dua vao su dung theo dung
quy dinh ctia phap luat thé hién tai Piéu 3 ctia hop déng. Thoi gian thi cong 1a
135 ngay ké tir ngay 30/4/2021. Thoi gian hoan thién két thiic thi cong cong trinh,
dam bao yéu cau k¥ thuat thAm m¥ va ban giao vao ngay 16/8/2021, gia tri hop
dong 1a 481.770.000 dong.

Qua trinh thyc hién hop dong, ong B da tam tng s6 tién 219.000.000 dong
cho Ong Q theo thoa thuan nhung vé sau 6ng B khong thuc hién ding viéc thanh
toan tién thu lao, do d6 ngay 15/11/2021, dng Q di cho nhan cong tam dimg viéc
thi cong. Pén ngay 22/11/2021, ong Q va 6ng B 1ap bién ban lam viéc vé viéc
thod thuan thi cong nha theo h(_)’p dong, cu thé:

- Ong B tam trng thém cho 6ng Q s6 tién 81.000.000 dong, dong Q ¢ trach
nhiém tang cuong thg va nhan cong thi cong hoan thién phan mai, t6 son nudc,
lat gach nén, dién, nudce..

- Tir nay dén ngay 30/11/2021, 6ng Q khong cho thg tién hanh thi cong,
dén ngay 1/12/2021 6ng B dugc toan quyén ngung hop dong véi ong Q vo diéu
kién.

- Khi ndo nha hoan thién, 6ng B mdi thanh toan phan con lai theo hgp dong
da ky va ong Q s€ ban giao nha cho 6ng B vao ngay 25/12/2021.

Sau do, 6ng Q tiép tuc cho nhan cong x@y dung va hoan thién cong trinh
nhung khi tién hanh thi 6ng B lai khong cung cap vat tu day du cho nhan cong
lam viéc. Ngoai ra, ong B con tu y thay doi, sira chira két cau cong trinh khong
theo thiét ké ban dau. Ong Q da nhiéu lan yéu cau 6ng B chi thay d6i, stra chita
khi c6 su thoa thuan, théng nhat giira hai bén. Khi dén thoi gian ban giao nha, ong
Q d3 hoan thién gan nhu hoan toan cong trinh, chi con phan san nha la do 6ng B
khéng tao diéu kién cho 6ng Q thyc hién, c¢b tinh kéo dai thoi gian va trén tranh
nghia vu thanh toan s6 tién con lai cho ong Q. Do do, ong Q khai kién yéu cau
huy hop dong thi cong xay dung cong trinh phan nhan cong ky ngay 27/4/2021
giita 6ng Q va 6ng B. Budc 6ng B phai thanh toan s tién 181.770.000 ddng theo
hop ddng thi cong xdy dung cong trinh phan nhan cong ky ngay 27/4/2021.

Qua trinh giai quyét vu an va tai phién toa, ong Q xac dinh 6ng B da tra tién

son nu6e 31.000.000 dong, do d6 6ng Q chi yéu cau ong B thanh toan s tién
150.000.000 dong.
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Ngoai ra, sau khi ngung thi cong thi ong Q yéu cau 6ng B cho 6ng Q nhan
lai nhiing vat dung ma 6ng Q da mang dén dé phuc vu viéc thi cong nhung 6ng B
khong dong y. Tai don khai kién bd sung ngay 16/5/2022, éng Q yéu cau 6ng B
tra lai cho 6ng Q nhitng dung cu sau day: 02 may tron bé tong; 26 bd gian giao;
01 may to1 nhan; 112 cay vudng; 05 cai xe rua; 23 cay chong tang; 01 thung chura
d6 tri gia 60.450.000 dong. Tuy nhién, qua trinh giai quyet va tai phién toa, ong
Q chi yéu cau 6ng B thanh toan sd tién 42.000.000 dong. Tong sb tién 6ng Q yéu
cau 6ng B phai thanh toan 14 192.000.000 dong.

_ Chung ctr nguyén don cung cap: Hop dong thi cong xdy dung cong trinh
phan nhén cong ky ngay 27/4/2021 gilta 6ng Q va 6ng B; Bi€n ban lam vi¢c ngay
22/11/2021; 04 hoa don va phi€u giao hang.

- Bi don 6ng Chu Cdng B trinh bay: théng nhit véi nguyén don vé viée ky
hop dong thi cong xay dung cong trinh phan nhan cong ngay 27/4/2021 va bién
ban 1am viéc ngay 22/11/2021. Thuc hién hop dong, 6ng B di tam tmg cho 6ng
Q s6 tién 300.000.000 dong, so tién con lai 181.770.000 dong 6ng B khong thanh
toan cho 6ng Q vi 0ng Q tu y ngung thi cong, qua trinh thi cong xay ra nhiéu sai
sot, khong dam bao chat luong cong trinh nhu dd da kleng bi cong, d6 cot léch
tam voi da kleng, coOt b1 tim dau cot khong thang hang; d6 san bé tong bi vong,
2 san déu bi thAm nhiéu, d6 cau thang bi sai do cao, ban cong d6 dau cao dau thap,
san bé tong ctia mai nha do sai quy céach...Sau d6, ong B ¢6 phan anh voi 6ng Q
va 6ng Q da cho tho khac phuc nhimng sai sot trén. Tir ngay 18/11/2021 dén ngay
21/11/2021, 6ng Q khong cho nguoi dén lam viée va cling khong thong bao 1y do
tam dung. Dén ngay 22/11/2021, 6ng Q va dng B ky bién ban lam viéc v6i ndi
dung nhu 6ng Q trinh bay va cam két giao nha cham nhat dén ngay 25/12/2021.
Thuc hién theo thoa thuan, tir ngay 29/11/2021 dén ngay 11/12/2021, tho van dén
]am nhung chi ¢6 02 - 03 ngudi. T ngay 13/12/2021 dén ngay 19/12/2021, khdng
c6 ai dén lam. Do gan tét nén 6ng B phai tim thg dé tiép tuc hoan thién nhimng
cong viéc dang dang do. Pén ngay 22/02/2022, cong trinh con nhiing hang muc
chua hoan thién nhu: Cau thang, ban cong, mai che san thuong, dén chiéu sang,
hé thong thoat nudc, khoang hd ctia mai ngdi va mang xoi.

Trudc yéu cau khai kién cua 6ng Q, éng B dong y hay hop déng thi cong
xay dung cong trinh phan nhan cong ky ngay 27/4/2021 gitra 6ng B va 6ng Q.
khéng dong y tra sb tiéen 181.770.000 dong. Ngoai ra, 6ng B yéu cau:

- Buéc 6ng Q phai khic phuc nhitng sai sot ki thuat hodc tra chi phi cho
viéc khac phuc nhitng sai sét va moi bén thi 3 dén giam dinh chit lvong cong
trinh, mérc d6 hoan thanh cong viéc. Hodc 6ng Q phai tra tién cong va phan chénh
léch do phai thi cong phan viéc con lai.

- Buéc 6ng Q phai boi thuwong sé tién mua vat tu phat sinh thém khi dap
bd cong trinh do 6ng Q lam sai. Chi phi thué ché & do chdm giao nha, bdi thuwong
ton that tinh than do 1am d3o 16n ké hoach vé nha.

Tuy nhién, qué trinh t6 tung va tai phién toa, éng B xac dinh nhitng yéu
cau trén chila y kién trinh bay dé ang Q biét nhirng sai sét ciia minh, éng B khéng
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yéu cau Toa an giai quyét va khang co yéu cau phan tb.

Déi voi yéu cau khoi kién bd sung cua éng Q, 6ng B c6 ¥ kién nhu sau: éng
B xac dinh 6ng Q c6 dem nhiing vat dung nay dén nha ong B dé thi cong nhung
khong biét chinh Xac s6 luong co glong nhu 6ng Q trlnh bay hay khéng vi ong B
khong kiém tra s6 lugng. Tuy nhién, viéc ong Q cho rang ong Q cho ngudi dén
ly vat dung nhung 6ng B khong cho lay 1a khong c6 co s. Hién nay nhiing vat
dung nay khong con vi 6ng B da bé ra bén ngoai khudn vién ctia can nha do khong
phai 13 tai san cua gia dinh. Do d6, 6ng B khong dong ¥ yéu cau nay ctia ong Q.

- Nguoi co quyén loi, nghia vu lién quan ba Trdn Thi Nhw N trinh bay: Ba
N la vo 6ng B, ba N thong nhat 16i trinh bay va y kién cua ong B. Do ban cong
viéc nén ba N c6 don xin ving mit trong sudt qua trinh giai quyét vu an.

Tai Ban an dan sy so tham s 165/2023/DS-ST ngay 28/9/2023 ctia Toa an
nhan dan thanh pho T, tinh Binh Duong da quyét dinh nhu sau:

L Chép nhan mot phan yéu‘cﬁu khoi kién cua nguyén don ong Tran Bic Q
doi vai bi don 6ng Chu Cong B vé viée tranh chap hop dong thi cong.

Huy hop dong thi cong xay dung cong trinh phan nhan cong ngay 27 thang
4 nam 2021 gitta 6ng Tran Drc Q do6i vai ong Chu Cong B.

2. Khong chap nhan yéu cau khoi kién cua nguyén don 6ng Tran Puc Q d6i
v6i bi don 6ng Chu Cong B vé viéc yéu cau thanh toan sd tién 192.000.000 dong
(mot tram chin muoi hai triéu dong).

Ngoai ra, ban an con quyét dinh vé chi phi tb tung, nghia vu thi hanh an, an
phi va quyén khang céo cua cac duong su.

Sau khi xét xir so tham, ngay 11 thang 10 nim 2023, nguyén don 6ng Tran
bic Q khang céo.

Tai phién toa phuc tham, nguyén don gilt nguyén yéu cau khoi kién va
khang co; cac duong sy khong thoa thuan duoc véi nhau vé viée giai quyét vu
an.

Pai dién Vién Kiém sat nhan dan tinh Binh Duong phat biéu y kién:

Vé t6 tung: Nhirng nguoi tién hanh t6 tung va tham gia té tung d thyc hién
ding quy dinh cua B luat T6 tung dan su tai Toa an cap phtc tham.

Vé noi dung: Toa 4n cap so tham xét xir 1a phu hop voi tai liéu, ching cu
c6 trong hd so vu an. Tai phién toa phtc tham, bi don 6ng B dong ¥ hd trg cho
ong Q 25.000.000 dong tién cong cu lao dong bi mét. Do do, dé nghi Ho1 dong
x€t XUr stra an so tham, ghi nhan sy tu nguyén ho trg cia bi don 6ng B.

Sau khi nghién ctru cac tai liéu co trong hd so dugc tham tra tai phién toa;
can ctr vao két qua tranh luan tai phién toa, y kién ctia dai di€n Vi¢n kiém sat nhan
dan tinh Binh Duong.

NHAN PINH CUA TOA AN:
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[1] Vé tb tung: khang céo cua nguyén don trong han luat dinh, cin ct Diéu
293 Bo luat TH tung dan su Toa an xét xir vu an theo quy dinh cta phép lut.

[2] V& noi dung: nguyen don 6ng Tran Pic Q va bi don 6ng Chu Céng B
théng nhat trinh bay vé viéc 6ng B giao cho ong Q Xay dung nha ¢, hai bén ky
hop ddng gid tri nhan cong 1a 481.770.000 dong, thdi gian thi cong 13 135 ngay
ké tir ngay 30/4/2021. Qua trinh thyuc hién hop dong ong B da thanh toan cho 6ng
Q sb tién 331.000.000 ddng (trong d6 c6 31.000.000 ddng tién nhan cong son
nudce) con lai 150.000.000 déng. Day 1a nhimng tinh tiét, sy kién hai bén théng
nhat nén khong phai chimg minh theo Diéu 92 Bo luat TH tung dan sy. Nguyén
don va bj don dong ¥ huy hop dong thi cong xay dung 1 ty nguyén nén Toa an
cap so thim da huy hop dong nay 1a phu hop quy dinh cta phép luét.

[3] Xét vé 18i dAn dén dan dén khong thuc hién xong hop dong xay dung,
thay rang hai bén thoa thuan vé thoi gian thi cong xay dung cong trinh 13 135 ngay
ké tir ngay 30/4/2021 dén ngay 16/8/2021. Trong thoi gian thi céng, do tinh hinh
dich bénh Covid kéo dai nén hai bén khong thuc hi¢n duoc thoi gian ban giao nha
nhu thoa thuan. Pén ngay 22/11/2021, hai bén lap bi€n ban thda thuan lai viéc thi
cong nha véi ndi dung 6ng Q co trach nhiém tang cuong tho va nhan cong thi
cdng hoan thién phﬁn mai, to, son nuoc, lat gach nén, dién, nudc. Tir ngay
22/11/2021 dén 30/11/2021, 6ng Q khong cho tho tién hanh thi cong thi dén ngay
01/12/2021, 6ng B duoc toan quyén ngung hop dong vdi ong Q vo diéu kién. Khi
nao nha hoan thién, 6ng B m&i thanh toan phan con lai theo hop dong da ky, thoi
gian ban giao nha la ngay 25/12/2021.

[4] Nguyén don 6ng Q xac dinh ngay 16/12/2021, 6ng Q chinh thirc ngung
thi cong ddi véi phan tho hé vi Iy do bi don 6ng B khong mua gach va khong 1am
la phong, con thy sat van 1am mai nha. Dén ngay 04/01/2022 thi chinh thirc ngung
tat ca cac hang muc cong trinh. Khi ngung thi cong thi cong trinh van chua hoan
thién. Ly do ong Q ngimg thi cong 13 6ng B khéng cung cip vat tu dé hoan thién
cong trinh, khong dong la phong, 6p da mat tién. Ong B khong thira nhan vé trinh
bay cua 6ng Q nhung 6ng Q khong céd chirng cir ching minh viéc 6ng B khdng
cung cip vat tu xay dyng, hoan thién nha.

[5] Tai Bién ban lam vi¢c ngay 22/11/2021, c6 ndi dung 6ng Q cd nghia vu
thi cong hoan thién nha va ban giao nha cho 6ng B vao ngay 25/12/2021. Tuy
nhién, 6ng Q xac dinh dén ngay 04/01/2022, 6ng Q chinh thirc ngung thi cong tat
ca cac hang muc cong trinh, va cong trinh nha van chua hoan thién. Nhu vay, diéu
nay thé hién 6ng Q khong thyc hién dung thoi gian ban giao nha cho 6ng B Ia
ngay 25/12/2021 ma dén ngay 04/01/2022, ong Q cho ngung toan bg viéc thi cong
nhung nha van chua hoan thién. Nhu vay, 16i ddn dén khong thuc hién xong hop
dong 12 16i ciia 6ng Q. Do d6, ong Q yéu cau 6ng B thanh toan tién con thiéu theo
hop ddng 150.000.000 ddng 1a khong ¢ can cir chap nhan.

[6] D6i véi yéu cau cia dng Q vé viée yéu cau 6ng B phai bdi thudong gia
tri cac cong cu lao dong do 6ng B di chiém doat gdm: 02 may tron bé tong
19.000.000 ddng; 26 bo gian gido 13.000.000 dong; 01 may tdi 7.000.000 dong;
112 cay vudng 14.000.000 dong; 5 xe rua 2.150.000 dong; 23 cdy chdng ting
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4.500.000 dong; 01 thung chua d6 800.000 dong, tong cong 60.450.000 dong
nhung ong Q yéu cau 6ng B bdi thuong 42.000.000 dong. Toa an nhan thiy, tai
Diéu 12 cta hop ddng thi cong x4y dung cong trinh co quy dinh nghia vu cua bén
B 1a 6ng Q c6 bién phap bao dam tai san cong truong néu dé xay ra mat mat, hu
hong thi bén B 1a 6ng Q hoan toan chiu trach nhiém. Nguoi lam ching 1a ng T,
ba N1 khai 6ng Q cd thué dng T, ba N1 xubng lay d6 vé nhung ong B khong cho,
tuy nhién dng Q khong c6 hanh vi khiéu nai, t6 cdo hanh vi ndy cua ong B tai céc
co quan Nha nudce co tham quyén; 6ng Q khong co chu’ng clr chimg minh 6ng B
chiém doat cac dung cu xay dyng cua 6ng Q. Do d6, viéc ong Q yéu cau ong B
phai bdi thuong gia tri cong cu lao dong 42.000.000 dong 1a khong co co sé chap
nhan.

[7] Tuy nhién, tai phién tda phuc tham, bi don 6ng Chu Cong B tu nguyén
hd trg cho nguyén don 6ng Q 25.000.000 dong tién cong cu lao dong bi mat, day
1a su tu nguyén ctia ong B khong vi pham phép luat, khong trai dao duc xa hoi
nén Toa an ghi nhan.

[8] Tai cég phuc tham, ngudi khang cao ong Q khong co tai liéu, ching cur
khac lam thay doi n6i dung vu an. Tuy nhién, Toa an ghi nhén sy tu nguyén ho
trg ciia ong B do6i véi ong Q nén stra an so tham.

[9] An phi phuc tham: do sira 4n so thim nén nguoi khang cao khong phai
chiu.

[10] Y kién cta Vién kiém sat nhan dan tinh Binh Duong 13 phu hop.

Vi cac 1€ trén;

QUYET PINH:

Cin ct Dicu 48, khoan 2 Dicu 308, Piéu 309, Picu 313 BJ luat TO tung
dan sy; Nghi quyét s6 326/2016/UBTVQHI4 ngay 30-12-2016 cua Uy ban
Thuong vu Quoc hoi quy dinh vé mure thu, mién, giam, thu, ndp, quan 1y va su
dung an phi va 1€ phi Toa an.

1. Chap nhan mot phén yéu cau khang cdo ctia nguyén don 6ng Tran Puc
Q; sra Ban an dén sy so tham s6: 165/2023/DS-ST ngay 28/9/2023 cua Toa an
nhan dan thanh pho T, tinh Binh Duong nhu sau:

~LL Chap nhan mot phan yéu 9§u khoi kién ctua nguyén don 6ng Tran Puc
Q do6i véi bi don 0ng Chu Cong B vé viéc tranh chap hgp dong thi cong.

Huy hop dong thi cong xay dung cong trinh phan nhan cong ngay 27 thang

4 nam 2021 giira ong Tran Puc Q di véi 6ng Chu Cong B.

1.2. Khong chap nhan yéu cau khoi kién cua nguyén don ong Tran Dtc Q
d6i v6i bi don dng Chu COng B vé viéc yéu cau thanh toan sb tién 192.000.000
ddng (mdt tram chin muoi hai triéu dong).

1.3. Ghi nh4n sy ty nguyén ctia bi don dng Chu Cdng B hd trg cho 6ng Tran
buc Q 25.000.000 dong (hai muoi lam triéu dong).
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1.4. An phi so tham: Ong Tran Prc Q phai chiu 9.600.000 dong (chin triéu
sau tram nghin dong), dugc khiu trir sd tién 6.355.250 dong tam Gng an phi da
ndp tai Bién lai thu tién s6 0000900 ngay 18/01/2022 va Bién lai thu tién sb
0001273 ngay 16/5/2022 cua Chi cyc Thi hanh an déan sy thanh phé T, tinh Binh
Duong. Ong Tran Bic Q con phai nop tiép 3.244.750 (ba triéu hai trim bén muoi
bbn nghin bay trim nim muoi dong).

2. An phi phuc tham: Hoan tra cho ong Tran Puc Q sd tié}n 300.000 dong
(ba tram nghin dong) tai Bién lai thu tién tam Ung an phi s6 0000964 ngay
20/10/2023 cua Chi cyc Thi hanh an dan sy thanh pho T, tinh Binh Duong.

Trudng hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi duoc thi hanh an dan sy, nguot phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh an
hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, va 9 Luat Thi hanh
an dan su; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat
Thi hanh an dan su.

Ban an dan sy phtic thAm c6 hiéu luc phap luat ké tir ngdy tuyén an./.

Noi nhén: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- Chi cuc THADS thanh pho T; ‘

- TAND thanh phé T;

- Cac duong su;

- T6 hanh chinh tu phap;

- Luu: HO so, Toa Dan su.

Nguyén Vin Tai



