TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc lap - Tu do - Hanh phic

Ban 4n s6: 364/2021/KDTM-PT
Ngay: 16/4/2021

V/v: Tranh chip hop dong mua
ban hang hoa.

NHAN DANH
NUGOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thdam phén - Chii toa phién toa: Ba Nguyén Thi Phong

Cdc Tham phén: Ba Nguyén Thi Trinh

Ba Lé Thi Tuyét Trinh

- Thuw ky phién toa: Ba L€ Thi Linh Suong — Thu ky Toa an nhan dan
Thanh pho H6 Chi Minh.

- Dgi di¢n Vién kiém sit nhin dén Thanh phé Ho Chi Minh tham gia
phién toa: Ba Than Trong Minh Phuong - Ki€ém sat vién.

Trong ngay 14 va ngay 16 thang 4 nam 2021 tai try s¢ Toa an nhén dan
Thanh ph6 H6 Chi Minh xet xir phuc thdm cong khai vu an thu ly so
210/2020/TLPT-KDTM ngay 01/12/2020, vé vi¢c “Tranh chap hop dong mua
ban hang hoa”.

Do Bin 4n dan sy so tham s6 81/2020/KDTM-ST ngdy 23 thang 9 nim
2020 cua Toa an nhan dan quan T, Thanh pho H6 Chi Minh bi khang cdo.

Theo Quyét dinh dua vu an ra xét xir phuc tham sb 556/2021/QD-PT ngay
25/02/2021, Quyét dinh hoan phién toa s6 2454/2021/QD—-PT ngay 26/3/2021
gilra cac duong su:

- Nguyén don: Cong ty TNHH Cao Su T
bia chi: Puong DT.741, thon Thuan Hoa, xa T, huyén P, tinh B.

Nguoi dai dien hop phdp cua nguyén don: Ong Luu Van H, sinh nam:
1988, 14 dai dién theo Uiy quyén theo Gidy ty quyén ngay 25/03/2020.

- Bi don: Cong ty TNHH Thuong mai P

Dia chi: 289 Liiy Ban B, phuong Hiép Tan, quan T, Thanh phd HO Chi
Minh.

Nguwoi dai dién hop phap cua bi don:

1. Ong Cai Nhat T, 1a dai dién theo uy quyén theo Gidy uy quyén ngay
17/7/2020 (c6 mat ngay 14/4/2021, Pon xin vang mat ngay 16/4/2021).



2. Ba Tran Thi Ha T, sinh ndm 1992, 1a dai dién theo Gy quyén theo Gidy
uy quyén ngay 19/02/2021.

Ngueoi bdo vé quyén, loi ich hop phdp cua bj don: Ba Nguyén Thi Thay
Huong, Luat su th}l(f)c Vian phong Luat su Nguyén Van Hau va Cong su (c6 mat
ngay 14/4/2021, vang mat ngay 16/4/2021).

‘ Dia chi lién hé: 203 X6 viét Ngh¢é Tinh, Phuong 17, Quéan Binh Thanh, T.P
HO Chi Minh.

Nguwoi khang cdo: Cong ty TNHH Cao Su T.
NOI DUNG VU AN:
Tém tit ndi dung vu dn va quyét dinh ciia Béin dn so thim nhw sau:

 Theo DBon khdi kién cua nguyén don la Cong ty TNHH Cao Su T (sau ddy
viet tat la Cong ty T) va loi trinh bay cua nguoi dai dién hop phap cua nguyén
don nhu sau:

Theo Hop ddéng mua ban sb 2807/PB-TL/2017 ngay 28/7/2017, Cong ty
TNHH Thuong mai P (sau day viét tat 1a Cong ty P) co nghia vu cung cap cho
Cong ty T hang hoa 1a Acid Formic 85%, xuat x(r Eastman — Phan Lan, véi s6
lugng 18 container, gia 17.400ddng/kg, thoi gian giao hang 05 dot, tir thang
10/2017 dén thang 02/2018. Sau d6 hai bén théng nhit diéu chinh ndi dung hop
ddng bang Phu luc Hop dong mua ban ngay 26/10/2017 véi thoi gian nhu sau:

- T ngay 26/10 dén ngay 06/11/2017 giao 01 container twong dwong
20.736kg.

- T ngay 06/11 dén ngay 12/12/2017 giao 02 container twong duong
41.472kg.

- T ngay 13/12 dén ngay 15/01/2018 giao 02 container twong duong
41.472kg.

- T ngay 16/01 dén ngay 28/02/2018 giao 02 container twong duong
41.472kg.

S6 lugng hang hoa con lai 1a 08 container twong duong 165.888kg, Cong ty
P s& giao trong thoi han tir thang 4/2018 dén thang 8/2018. Tuy nhién, Cong ty P
khong thuc hién viéc giao dot hang tir thang 4/2018 dén thang 8/2018 nhu thoa
thuan. Cong ty T di nhiéu lan yéu cau giao hang nhung khong nhin duoc phan
hdi tir Cong ty P.

Tir thang 4/2018 dén thang 8/2018, Cong ty T d3 mua hang tir bén tht ba
v6i chénh 1éch nhu sau: Gia tir Cong ty P 1a 17.400d6ng/kg, gia tir bén thr ba
24.610d0ng/kg. Nhu vay, Cong ty T da tra chénh léch gia 7.400d0ng/kg, tong sd
hang 165.888kg x 7.400d6ng/kg = 1.190.052.000dong. Do d6, Cong ty T khai
kién yéu cau Toa an giai quyét budc Cong ty P phai dén bu sb tién thiét hai do vi
pham hop dong 1 1.190.052.000d6ng.

Cong ty T khong dong ¥ véi yéu cau phan t6 cua Cong ty P vi Bién ban
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thanh 1y hop dong kinh té ngay 09/7/2018 do Cong ty T giri cho Cong ty P la de
nghi chdm dut hop dong c6 diéu kién 13 Cong ty P phai bdi thudng sb tién
593.330.560d6ng. Day khong phai 1a hanh vi don phuong chidm dit hop dong
cua nguyén don.

Theo Pon yéu cau phdn t6 ciia bi don la Cong ty P va loi trinh bdy cia
nguoi dai dién hop phdp cua bi don trong qua trinh gidi quyét vu an:

Ngay 28/7/2017, gitta Cong ty P va Cong ty T c6 ky hop dong mua ban sd
2807/PB-TL/2017, ddi tuong hop dong 1a Acid Formic 85% Xuat X0 Eastman —
Phén Lan. ‘Do don vi cung cap hang hoa bi su c¢b nén nguon hang khong 6n dinh
dé cung cap cho Cong ty T. Do d6, hai bén thdng nhat ky Phu luc Hop dong sb
2807/PB-TL/2017-PL1 ngay 26/10/2017 c6 ndi dung thoa thuan lai thoi gian
giao hang.

Cong ty P khong ddng ¥ yéu cau khai kién ctia Cong ty T vi cac 1y do sau:
Theo Phu luc sb 2807/PB-TL/2017-PL1 thi cac bén théng nhit 1a Cong ty P c6
thé giao hang vao bat cir thoi diém nao trong khoang thoi gian tir thang 4 dén
thang 8 ndm 2018 va trudc khi giao, Cong ty P s& thong bao cho Cong ty T dé
nhan hang. Tuy nhién, dén ngay 09/7/2018 (van con trong thdi han giao hang
ma cac bén di thdng nhat theo Phu luc s6 2807/PB-TL/2017-PL1) thi Céng ty T
lai giri vdn ban thanh 1y hop dong qua cho Cong ty P va dé nghi cham dat hop
ddng. Pay dugc xem 1a hanh vi don phuong chidm dat hop ddng vi dén ngay
09/7/2018 thoi han giao hang cia Cong ty P van chua cham dat. Cong ty P da
thuc hién ding thoa thuin cta cac bén vé viée giao hang va viéc giao hang nay
tuan thi quy dinh ctia Phu luc s6 2807/PB-TL/2017-PL1, nghia 14 giao hang
“theo kha nang cung tng ctia Bén A (Cong ty P) va nhu cau ctia Bén B (Cong ty
T)” va Cong ty P di rat co thién chi trong viéc hop tac véi Cong ty T khi phan
héi thuong xuyén vé tinh trang ctia hang hoa ma Cong ty T yéu cau chir khong
nhu nhitng gi Cong ty T néu trong Pon khoi kién.

Mit khéc, dbi chiéu véi 04 hop ddng mua ban hang héa ma Cong ty T da
giao két v6i bén thir ba 1a BASF Hong Kong Ltd (sau day goi tit 1a BASF) déu
dugc Cong ty T giao két trude va trong thoi han giao hang ma hai bén da thoa
thuan. Diéu ndy dong nghia v6i viéc Cong ty T da hoan toan tr nguyén va chu
dong thuc hi¢n cac giao dich nay, cling nhu tu chiu trach nhiém vé ndi1 dung cac
hop ddng ctia minh chir khong thé d6 trach nhiém cho Cong ty P nhu ndi dung
thé hién trong Pon khéi kién dé ngay 08/11/2018. Cu thé, 04 hop dong mua ban
hang héa ma Cong ty T da giao két véi BASF bao gom:

- Hop ddng thir 1 giao két vao ngay 07/3/2018 véi sb tong s luong hang
hoéa 14 20,160 kg;

- Hop dong thtr 2 duogc giao két vao ngay 23/4/2018 véi tong sb luong hang
hoa 14 20,160 kg;

- Hop dong thtr 3 dugc giao két vao ngay 19/6/2018 véi tong sb luong hang
hoéa 1a 19,040 kg;



- Hop dong thr 4 giao két vao ngay 18/7/2018 véi tong s luong hang hoa
la 19,040 kg;

Téng khéi luong ctia 04 hop ddng néu trén 1a 78.400 kg, th:éip hon rét nhiéu
s0 vo1 yéu cau khoi kién cua Cong ty T khi budc Cong ty P boi thuong chénh
1éch 165.888kg x 7.400 VND/kg = 1.190.052.000 dong.

Nhu vay, Cong ty P khong vi pham Hop ,déng mua ban s6 28/07/PB-
TL/2017 ngay 28/7/2017 va Phu luc Hop dong s6 2807/PB-TL/2017-PL1 ngay
26/10/2017.

Ngay 02/11/2018 Cong ty P ¢6 vin ban thong bao dén Cong ty T nhan 08
conteiner hang con lai nhung phia Cong ty T tur chbi viéc tiép tuc thyc hién hop
dong. So lugng hang hién nay Cong ty P van dang luu gitr tai kho. Nay, Cong ty
P yéu cau phan t6 vé viéc yéu cau Toa an budc Cong ty T phai tra cho Cong ty P
tién phat vi pham do Cong ty T da don phuong cham dat hop dong trude thoi
han, mutrc phat vi pham 1a 8% gia tri phan nghia vu bi vi pham: 165.888kg x
17.400 dong x 08% = 230.916.096 dong.

Tai phién toa so tham:

Ngueoi dai dién theo iy quyén ciia nguyén don la 6ng Luu Van H trinh bay:
Cong ty T xin rat lai ching ctr 1a hop dong ngay 07/3/2018, giao nép bd sung
hop ddng ngay 25/7/2018 (ban sao biang tiéng anh, khong c6 ban dich tiéng viét,
khong c6 chung thuc hop 18) duoc ky két giita nguyén don va BASE. Nguyén
nhén cua viéc chdm ndp chimg cur la do co nham 14n trong qua trinh chuan bi hd
so khoi kién. Doi chleu v6i khoi lugng cac hop dong mua ban thi nguyén don
rat mot phan yéu cau khoi kién. Cong ty T yéu cau bi don bdi thudng sd tién
861.952.000 ddng, so v4i yéu cau bdi thuong 1.190.052.000 dong tai don khai
kién 1a rt yéu cau doi véi 328.100.000 dong.

Can cir dé Cong ty T yéu cau bdi thuong 13 vi bi don di vi pham nghia vu
giao hang hop dong va phu luc hop dong mua ban hang hoa ma hai bén da giao
két. Viéc giao két lai phu luc hop dong ngay 26/10/2017 1a do nhu cau cta bén
mua va kha ning cung ung cta bén ban. Coéng ty P d cam két giao hang theo
phu luc hop dong, thira nhin c6 kha niang cung Gmg ma khong giao hang dung
han 1a vi pham nghia vy nén phai boi thuong thiét hai.

Cong ty T xac dinh trong nim 2018, nhan vién cua hai cong ty co trao doi
vé lich giao hang qua thu dién tir nhu d4 giao ndp cho Toa an. Tuy nhién, Quy 1
nam 2018 ngu’m dai dién theo phap luét cua hai cong ty van chua c6 thong nhat
duoc lich giao hang ddi véi 8 container tir thang 4 dén thang 8 nim 2018. Sau
phu luc mua ban ngay 26/10/2017 hai bén ciing khong ky két phu luc hop dong
nao khac.

Ngueoi dai dién theo iy quyén ciia bi don la 6ng Cdi Nhdt T trinh bay: Ong
x4c nhan nhan vién cua hai cong ty c6 trao doi vé lich giao hang qua email nhu
phia Cong ty T déd giao nop cho Toa an. Quy 1 nam 2018, nguoi dai dién theo
phap luat cta hai cong ty van chua théng nhat duoc lich giao hang tir thang 4
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dén thang 8 nam 2018. Sau phy lyc hop ddéng ngay 26/10/2017, hai bén ciing
khong ky két phu luc hop dong nao khéc.

Cong ty P khong ddng ¥ yéu cau khai kién va giir nguyén yéu cau phan td.
Hién nay, Cong ty P da ban 8 container con lai theo hop bén thr ba vi phia
nguyén don khong nhan hang. Ong Trung khang dinh bi don vin du kha ning
giao hang cho nguyén don trudc ngay 31/8/2020.

Xuat xt hang hoa tai hop dong mua ban giita nguyén don va BASF khong
cung xudt xr hang h6a ma hai bén da thoa thuan nén viéc chénh léch gia 1a
duong nhién. Ngoai chimg ctr 1 cac hop dong mua ban véi BASE, Cong ty T
khong chimg minh dugc viéc da giao nhén hang va thanh todn nén khong chimg
minh duoc thiét hai.

f kién ciia nguoi bdao vé quyén va loi ich hop phap cua bi don la ludt su
Nguyén Thi Thuy Huong va ludt sw Nguyén Van Khanh:

Vé chung cu: Cong ty T cung cap chung clir méi tai phién toa 13 tai liu
chua dugc kiém tra tai phién hop cong khai ching ctt nén day la ching ct
khong hop I¢.

Vé yéu gﬁu khoi kién: Phia Cong ty P khong ddng v v6i yéu cau boi thuong
thi¢t hai so tién 861.952.000 dong ctia nguyén don, vi:

Thir nhét, Cong ty P khong co hanh vi vi pham hop déng. Cong ty P di
thue hién ding thoa thudn cua cac bén vé viéc giao hang va viéc giao hang nay
tuan thu quy dinh cua Phu luc s6 2807/PB-TL/2017-PL1.

Thu hai, Cong ty T chua phat sinh thiét hai thuc té. Mirc gia chénh Iéch cua
04 hop dong giao két v4i bén thi ba 1a khong phai 1a thiét hai thuc té cia
nguyén don ma bi don phai boi thuong. Bai 18, Cong ty P khong phai chiu trach
nhiém cho viéc cac cong ty khac ban gid cao hon gia cua Cong ty P.

Mat khac, viéc mua hang Xuat phat tir sy tu nguyén va chu dong cua Cong
ty T nham phuc vy hoat dong san xuat kinh doanh cua Cong ty T chir khong
phai do 161 cia Cong ty P.

Ngoai ra, Cong ty T d3 tir bo quyén yéu cau Cong ty P phai thuc hién nghia
vu giao hang cho minh, diéu nay dugc thé hién qua Bién ban thanh 1y Hop dong
kinh té s6 TLHD/2807/PB-TL/2017 ngay 09/7/2018 cua Cong ty T va thé hién
3 qua cac email trao d6i giita Cong ty T va Cong ty P (email vao cac ngay
22/5/2018, 15/6/2018, 22/6/2018, 29/6/2018, 29/6/2018, 09/7/2018). Rd rang,
thoi han cudi cling ma Cong ty P ¢6 nghia vu giao hang cho Cong ty T 1 dén hét
ngay 31/8/2018. Tuy nhién, khi chua hét thoi han giao hang thi Cong ty T da thé
hién y dinh thanh 1y hgp d6ng va tién hanh mua ban véi cac bén thir ba.

V& yéu cau phan to: Theo thoa thuan, Cong ty P giao s6 luong hang hoa
con lai (tirc 08 containerainer, twong ung 165.888kg) 14 tir thang 4 dén thang 8
nam 2018. Tuy nhién, dén ngay 09/7/2018, Cong ty T gui van ban thanh 1y hop
ddng qua cho Céng ty P va dé nghi chdm dirt hop dong. Pay dugce xem 13 hanh
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vi don phuong cham dut hop dong vi dén ngay 09/7/2018 thoi han giao hang
ctia Cong ty P van chua chim dat. Bén canh do, Hop ddéng mua ban s6 2807/PB-
TL/2017 ngay 28/7/2017, Phu luc Hop dong s6 2807/PB-TL/2017-PL1 ngay
26/10/2017, cung nhu phap luat khong thé hién viéc Cong ty T dugc quyén don
phuong cham dat hop dong, tham chi ngay ca trong truong hop Cong ty P giao
hang tré. Can ctr _quy dinh tai Khoan 1 Diéu 351, Diéu 418 B luat Dan sy nim
2015, Can ctt Diéu 300 va Diéu 301 Luat Thu’ong mai nam 2005 thi nguyén don
da vi pham hop dong nén phai chiu phat vi pham. Tai Khoan 2 Piéu 5 Hop dong
mua ban s6 28/07/PB-TL/2017 ngay 28/7/2017 hai bén thoa thuan rang trong
truong hop Cong ty T don phuong cham dut hop dong thi s& phai chiu mue phat
1a 10% tong gia tri Hop dong Tuy nhién, bi don chi yéu cau nguyén don boi
thuong theo luat 1a 8%: Cu thé: 165.888kg * 17.400 dong * 8% = 230.916.096
dong.

Tir nhitng phan tich vira néu, dé nghi Hoi dong xét xir bac toan bd yéu cau
khoi kién ctia nguyén don va chip nhan yéu cau phan t6 cua bi don.

Tai Ban dn so tham sé6 81/2020/KDTM-ST ngay 23/9/2020 cia Toa dn
nhédn déan qudn T, Thanh pho Hé Chi Minh da quyét dinh:

1. Khong cip nhan yéu cau khoi kién cua nguyén don.

Khéng chap nhén yéu cau cua Cong ty TNHH Cao Su T vé viéc budc Cong
ty TNHH Thuong mai P bdi thuong thiét hai do vi pham hop ddng sb tién
861.952.000 dong.

2. Dinh chi xét xir d6i v6i mot phan yéu cau khoi kién cua Cong ty TNHH
Cao Su T vé viéc yéu cau Cong ty TNHH Thuong mai P bdi thuong do vi pham
hop dong so tien 328.100.000 dong.

3. Khéng chap nhan yéu cau phan té cia bi don.

Khong chap nhan yéu cau ctia Cong ty TNHH Thuong mai P \{é viéc budc
Cong ty TNHH Cao Su T phai tra tién phat vi pham hop dong so tién
230.916.096 dong.

Ngoai ra, ban 4an so thAm con quyét dinh vé an phi so thAm va quyén khang
cdo cua cac duong su.

Ngay 07/10/2020, Cong ty T khang cao yéu cau cdp phuc thAm chap nhan
yéu cau cua Cong ty T, budc Cong ty TNHH Thuong mai P phai bdi thuong
thiét hai cho Cong ty T sO tién 861.952.000d6ng. Vi 1y do 1a Toa an cép so
tham nhan dinh thiéu khach quan va khong dung phép luét.

Tai phién toa phiic tham:

Nguyén don la Cong ty T c6 6ng Luu Van H 1a dai dién theo uy quyén
trinh bay theo don khang cdo ngay 07/10/2020 va tai phién toa phtc tham:

1. Toa an cap so thém nhan dinh theo Hop dong mua ban va phy luc hop
dong co djéu kién mé vé viéc giao nh;fm 08 container cho rpﬁa vu tur thang
04/2018 dén thang 8/2018. Trén thuc té hai cong ty khong thong nhat va giao
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két dugc phu luc hop dong vé lich giao hang cho mua vu tir thang 04/2018 dén
thang 8/2018 nén bi don khong vi pham nghia vu giao hang theo hgp dong mua
ban 1a khong khach quan.

2. Tda 4n cap so thim nhén dinh phia nguyén don gui cho bi don bién ban
thanh 1y hop ddng ngay 09/7/2018 khi chua hét han 1a khong c6 tinh than hop
tac khi thuc hién hop ddng 1a khong khach quan, vi ké tir ngay giao két hop
dong phia nguyén don da lién tuc gui thu dién tir cling nhu lién hé truc tiép yéu
cau bi don cho biét lich giao hang, bién ban thanh 1y chi 1a canh bao va 14 bién
ban thanh 1y c¢6 diéu kién.

3. Toa an cap so tham nhan dinh cac hop dong kinh té ma nguyén don ky
v6i BASF dugc giao két trudc khi gui bién ban thanh 1y 13 sy chi dong trong
san xuat kinh doanh cta phia nguyén don nén khéng phai 1a co so xac dinh trach
nhiém boi thuong thiét hai cia bi don ciing 14 khong khach quan va sai quy dinh
ctia phap luat, vi qua trinh mua ban hang hoa theo chu trinh thi tir khi ky két hop
ddng dén khi nhan hang ctia BASF phai mat 02 thang nén néu bi don giao hang
dung hop dong thi phia nguyén don khéng phai mua hang caa BASF.

Phia nguyén don thira nhan khéng thong béo cho Cong ty P biét viéc mua
hang ctia BASF vi 1y do bi mat kinh doanh va trong hop dong mua ban ciing
khong théa thuan truong hop bi don khong giao hang thi nguyén don khong
dugce quyén mua hang cua bén tht ba khac.

Tai phién toa phuc tham nguyén don cung cap thém tai lidu, chung ctr dé
chtrng minh thiét hai thuc té, gdm cac hop dong mua ban bang tiéng nudc ngoai
(Hop dong mua ban giita Cong ty T va BASF) chua hop phap hoa lanh sy, cac
ban khai hai quan photo va mot s6 tai liu photo khac. Phia nguyén don xac dinh
khong cung cap tai li¢u, chimg ctr nao khac va dé nghi Hoi dong xét xu phuc
tham can cir tai liéu chimg ctr trong ho so va tai liéu do nguyén don ndp b6 sung
tai phién toa phuc tham xem xét chap nhan yéu cau khéi kién cia nguyén don.

_ Bidon la Cong ty TNHH Thwong mai P c6 nguoi dai dién hop phdp la ba
Tran Thi Ha T trinh bay:

Cac tai liéu, chimg ctr do dai dién nguyén don cung cap tai toa phuc thim
khong hop 1¢ nén dé€ nghi Ho1 dong xét xur phtic tham khong xem xét.

Khong vchép nhan ¥ kién khang cdo cua nguyén don, yéu cau giir nguyén
ban an so tham.

Nguwoi bao vé quyén, loi ich hop phap cua bi don la ba Nguyén Thi Thiiy
Huong trinh bay va phdt biéu y kién:

Nhén dinh ctia Toa an cép so thim tai ban an so tham 13 khach quan, phu
hop thda thuan cac bén theo hgp dong, y kién khang céo ctia nguyén don khong
c6 co sd. be nghi gilt nguyén ban an so tham.



Kiém sat vién phat biéu y kién ciia Vién Kiém sat nhan dan Thanh pho Ho
Chi Minh vé viéc tudn theo phdp ludt trong qud trinh gidi quyét vu dn & giai
doan phiic tham:

Qua trinh tir khi thu 1y cho dén trude khi nghi an, ThAm phéan, Hoi dong xét
xtr va Thu ky d3 thuc hién dung cic quy dinh tai cac Diéu 171, Diéu 172, Diéu
285, Diéu 292 Bo Luat T tung dan su. Cac duong sy di chap hanh ding quy
dinh tai Biéu 70, Diéu 71, Diéu 72 B6 luat T tung dan sy nam 2015.

Vé noi dung khang céo: Xét Hop dong mua ban so: 2807/PB-TL/2017 ngay
28/7/2017 va Phu luc Hop dong mua ban ngdy 26/10/2017 dugc cac bén giao
két co nodi dung va hinh thirc phu hop véi quy dinh phap luat va 1a co so phap 1y
dé xac dinh quyén va nghia vu cta cac duong su.

Tai doan cudi phu luc hgp dong co thoa thuan “Néu khong phat sinh van dé
vé lich giao hang cu thé cta 08 container nay trong nam 2018 s& dugc hai bén
théng nhat va néu rd trong phu luc hop ddng tiép theo...”. Xét thay, theo thoa
thuan nay, hai bén chua thong nhét duoc lich giao hang cu the Pdng thoi can cir
vao cac tai liéu co trong hd so vu an khang dinh Cong ty T va Cong ty P khong
ky thém phu luc nao dé néu rd thoi gian giao hang cu thé ciing khong c6 bit cir
van ban ndo thoa thuin hudng giai quyét quyén loi va nghia vu cua cac bén khi
khong giao két dugc phu luc méi. Do d6, Cong ty T cho rang Cong ty P vi pham
nghia vu giao hang theo hop dong mua ban gitta hai bén 13 khéng c6 co s6.

Tai phién toa phuc tham, Cong ty T cung cap thém cac ching tir thanh toan
cho céc hop dong mua ban cta bén thir ba nhung cac ching tir ndy chua duoc
giao ndp theo ding quy dinh vé thu thap chimg c nén chi mang gia tri tham
khao. Tuy nhién, qua céc tai liéu tham khao nén trén ciing da thé hién cac bén
chua ky két v6i nhau mot phu luc hop dong nao khac vé thoi gian nhan hang,
thoi gian Cong ty T chim dit hop dong v6i Cong ty P 1a chua hét thoi han giao
hang. Do d6, khong c6 can ¢ nao thé hién Cong ty P ¢6 vi pham hop dong vé
thoi han giao hang, tir d6 khong phat sinh nghia vu boi thuong. Vi phan tich
néu trén, xét thdy Toa an cap so thAm khong chap nhan yéu cau khoi kién cua
nguyén don 1a ¢ can ctr, phu hop quy dinh phap luat, yéu cau khang cao cua
phia nguyén don 1a khong c6 co sd dé duoc chip nhén.

Do vay, dé nghi Ho1 déng x€t xtr phic tham can ¢t khoan 1 Diéu 308 Bo
luat T tung dan sy nam 2015 khong chap nhan khang cdo clia nguyén don va
gilt nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru tai liéu c6 trong hd so vu an da dugc tham tra tai phién
tda, cin ctr vao két qua tranh tung va ¥ kién phat biéu cua dai dién Vién Kiém
sat nhan dan Thanh phé Ho Chi Minh tai phién toa, Hoi dong xét xir phuc tham
nhan dinh:

[1] Vé thii tuc 16 tung:



Pon va thu tuc khang c4do ctia duong sy 1a hop 1¢, trong thoi han luat dinh
nén duoc xem x¢&t gidi quyét theo thu tuc phiuc tham.

Tda an nhan dan quan T, Thanh phé HO6 Chi Minh d3 thu 1y giai quyét vu
an theo thi tuc so tham 1a phu hop quy dinh tai khoan 1 Diéu 30, diém b khoan
1 Diéu 35, diém a khoan 1 Diéu 39 Bo luat T6 tung dan sy.

[2] Vé néi dung:

Xét yéu cau khang céo cua nguyén don 1a Céng ty TNHH Cao Su T nhu
sau:

Can ctr 101 trinh bay ctia cac bén duong su va céc tai lidu ching ctr trong hd
SO VU 4n ¢6 co s¢ xac dinh: Cong ty T va Cong ty P c¢6 ky két va thuc hién Hop
d6ng mua ban s6 2807/PB- TL/2017 ngay 28/7/2017. Theo Hop d6ng mua ban ,
Cong ty P co nghia vu cung cap cho Cong ty T hang hoa la Acid Formic 85%,
xuat xtr Eastman — Phan Lan voi s6 luong 18 container, gia 17.400d0ng/kg, thoi
gian giao hang 05 dot, tir thang 10/2017 dén thang 02/2018. Sau d6 hai bén
théng nhat diéu chinh ndi dung hop dong bang Phu luc Hop déng mua ban ngay
26/10/2017.

Tai Phu luc hop dong nay thoa thuan vé thoi han giao hang nhu sau:

“...Quy 1/2018: S6 lugng 08 cointainer (twong tmg 165.888kg) s& dugc hai
bén thong nhat lich giao hang cho mua vy 2018 tur thang 04/2018 — thang
08/2018 theo kha nang cung trng cua Bén A va nhu cau cua Bén B.

Néu phat sinh van dé vé gia thi truong gidm ma hai bén khong thuong
lugng duoc thi tai thoi diém nay (Quy 1/2018) Bén B c6 quyén don phuong
cham dut phan hop dong tuong ung voi s lugng 8 container nay va thyc hién
thanh 1y hop dong. Néu khong phét sinh van dé thi lich giao hang cu thé cua 8
container nay trong nam 2018 s& dugc hai bén thong nhét va néu r6 trong phu
luc hop dong tiép theo...”.

Tai phién toa phuc tham, cac duong su thira nhan theo phu luc Hop ddng
mua ban ngay 26/10/2017 thi dbi véi sé lwong 08 cointainer (twong tng
165.888kg) s& duoc hai bén thdng nhat lich giao hang cho mua vu 2018 tir
04/2018 — thang 08/2018 theo kha ning cung tmg ctia bén Cong ty P va nhu cau
ctia bén Cong ty T va Néu khong phdt sinh vin dé thi lich giao hang cu thé ciia
8 container nay trong nam 2018 sé dwoc hai bén thong nhdt va néu ré trong phu
luc hop dong tiép theo....Tuy nhién, thuc té thuc hién phu luc hop ddng nay, hai
bén da khong ky phu luc tiép theo nhu noi dung da thoa thuan tai phu luc hop
dong dé xac dinh thoi han giao hang cia Cong ty P. Do vdy, khong c6 co s xac
dinh vi pham thdi han giao hang cua phia Cong ty P ddi v6i s6 lugng 08
cointainer (twong ing 165.888kg) nhu y kién khang céo ciia phia Cong ty T.

Doi véi cac tai liéu chimg cir do Cong ty T cung cap tai phién toa phuc
tham va néu rang 1a cin cir dé ching minh thiét hai thuc té ctia Cong ty T phat

sinh tir viéc vi pham thoi han giao hang cua Cong ty P la cac tai liéu photo,
trong do co tai liéu bang tiéng nudc ngoai chua hop phap héa lanh sy nén khong
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du co s& dé xac dinh 1a tai liéu chung ctr theo quy dinh tai Diéu 93, DPiéu 94,
bicu 95, Bicu 96, biéu 478 Bo luat To tung dan sy lam can ctr d€ xac dinh tinh
tiét khach quan cua vu an.

Vi phan tich néu trén, xét thiy, Cong ty T khong ching minh duoc cin clr
phat sinh trach nhiém boi thuong thiét hai cua Cong ty P theo quy dinh tai Diéu
30} Luat Thuong mai. Toa &n cap so tham da nhan dinh va quyét dinh khong
chép nhan y€u cau khoi kién cua Cong ty T la phu hop thoa thuan cac bén theo
hop dong, phu hop tinh tiét khach quan cua vu an, phu hop quy dinh tai Diéu
302, biéu 303 Luat Thuong mai.

V6i nhan dinh néu trén, Hoi dong xét xtr phuc tham khong chap nhén
khang cdo cua nguyén don (Cong ty T), gitr nguyen ban an so tham nhu yéu cau
ctia bi don va y kién phat biéu cua dai dién Vién Kiém sat nhan dan Thanh phd
Hb Chi Minh.

Phan quyé’tqdjnh ctia ban 4n so tham khong c6 khang cao, khang nghi theo
thu tuc phac tham c6 hi¢u luc phap luat ké tr ngay hét thor han khang céo,
khang nghi.

Vé an phi: Cong ty T, Cong ty P chiu an phi dan su so thAm va an phi dan
su phuc tham theo quy dinh tai Piéu 147, Diéu 148 Bo luat T tung dan sy;
Nghi quyét sb 326/2016/QH14 ngay 30/12/2016 cua Uy ban thudng vu Qudc
héi quy dinh vé mirc thu, mién, giam, thu, ndp, quan Iy va str dung an phi, 18 phi
Toa an;

Vi céc I€ trén,

QUYET PINH:

C‘a?m cu Kho‘én 1 Piéu 30; diém b Khoan 1 Diéq 35, diém a Khoan 1 Diéu
39; bicu 147; Diéu 148; Khoan 1 Diéu 308 Bo luat To tung dan su;

Can ct Diéu 24; Biéu 37; Biéu 300; Piéu 302; Piéu 303 Luat Thuong mai;

Can ct Diéu 26 Luat Thi hanh 4n dan su;

Cian ctr Piéu 26; Dicu 29; Diéu 48 Nghi quyét s6 326/2016/QH14 ngay
30/12/2016 cua Uy ban thuong vu Quoc hoi quy dinh vé mirc thu, mién, gidm,
thu, n0p, quan 1y va str dung an phi, 1€ phi Toa an;

Giit nguyén ban 4n so tham:

Khéng cap nhan yéu cau khai kién ctia nguyén don:

Khéng chip nhan yéu cau cua Cong ty TNHH Cao Su T vé viéc yéu cafm
Cong ty TNHH Thuong mai P boi thuong thiét hai do vi pham hop dong so tién
861.952.000 dong.

Pinh chi xét xir doi mot phan yéu cau khoi kién cua Cong ty TNHH Cao
Su T v€ viéc yéu cau Cong ty TNHH Thuong mai P boi thuong do vi pham hop
dong so tién 328.100.000 dong.
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Khéng chap nhan yéu cau phan to ciia bi don:

Khéng chip nhan yéu cu ciia Cong ty TNHH Thuong mai P Yé viéc budc
Cong ty TNHH Cao Su T phai tra tién phat vi pham hop dong so tién
230.916.096 dong.

Phan quyét dinh cua ban an so tham khong co khang cao, khang nghi
theo thu tuc phtc tham c6 hiéu luc phap luat ké tir hét thoi han khang cao,
khang nghi.

4. V& an phi:
- An phi kinh doanh thuong mai so tham:

Cong ty TNHH Cao Su T phai chiu an phi so tham 14 37.858.560 dong
nhung duoc trir vao sO tién tam Gng an phi da nop 1a 23.850.780 dong theo bién
lai thu s6 0012708 ngay 29/3/2019 cua Chi cuc Thi hanh an dan su quan T.
Cong ty TNHH Cao Su T con phai ndp 1a 14.007.780 dong.

Cong ty TNHH Thuong mai P phai chiu an phi so tham 1 11.545.805 dong
nhung dugc trir vao so tién tién tam Gng an phi dd nop 1a 5.773.000 ddng theo
bién lai thu sb 0012805 ngay 23/9/2019 cua Chi cuc Thi hanh 4n dan su quén T.
Cong ty TNHH Thuong mai P con phai ndp 1a 5.772.805 dong.

- An phi kinh doanh thuong mai phtic thim:

Cong ty TNHH Cao Su T phai chiu 2.000. 000dong an phi phuc tham, dugc
trir s tién tam Gmg an phi phtc thAm da nop 1a 2.000.000d6ng theo Bién lai sb
0071296 ngay 10/11/2020 cta Chi cuc Thi hanh 4n dan sy quan T, Thanh phd
Ho Chi Minh.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh an dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi hanh an
dan su c6 quyén thoa thuan thi hanh, quyén yéu cau thi hanh an, ty nguyén thi
hanh 4n hodc bi cudng ché theo quy dinh tai Piéu 6, Piéu 7, Piéu 9 Luat Thi
hanh an dan su, thoi hi€u thi hanh duoc thuc hién tai Diéu 30 cua Luat Thi hanh
an dan su.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhdn: ’ TM. HOI PONG XET XU PHUC THAM
- Tda 4n nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- Toa an nhan dan Cap cao tai TP.HCM;

- Vién Kiém sat nhan dan TP.HCM;

- Toa an nhan dan quén T;

- Chi cyc Thi hanh an dan sy quan T;

- Cac duong su;

- Luu hd so (16).

Nguyén Thi Phong
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