TOA AN NHANDAN  CONG HOA XA HQI CHU NGHIA VIET NAM
TINH NGHE AN DPoc lap - Tw do - Hanh phuc

Ban an sb: 117/2023/HS-PT
Ngay: 16/8//2023

~ NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH NGHE AN
- Thanh phan Héi dong xét xi& phic thdm gom co:
Tham phéan - Chui toa phién toa: Ba Nguyén Thi Thu T
Céac Tham phan: Ba Nguyén Thi Thanh Nga, ba Tran Thi My Hai

- Thw ky phién t0a: Ba Pham Thi Phuong Anh - Thu ky Toa an nhan dan
tinh Nghé An

- Pai dién Vién kiém sat nhan dan tinh Nghé An tham gia phién toa:
Ong Nguyén Thanh Ha - Kiém sat vién.

Ngay 16 thang 8 nam 2023, tai Tru s& Toa &n nhan dan tinh Nghé An
xét xur phic tham cdng khai vu an hinh su phic tham thu ly sé: 62/2023/TLPT-
HS ngay 19 thang 4 nim 2023 dbi voi bi cdo H6 Thi H do c6 khang céo cua bi
cdo d6i vai Ban &n hinh sy so tham sb: 28/2023/HS-ST ngay 10 thang 3 nim
2023 cua Toa an nhéan dan huyén Quynh Luu, tinh Nghé An.

- Bi cdo co khang cao:

Ho va tén: Ho Thi H, sinh nim 1982 tai huyén Q, tinh Nghé An; noi cu
trd: Thon A, xa Q, huyén Q, tinh Nghé An; nghé nghiép: Lao dong ty do; trinh
d6 van hoa: 12/12; dan toc: Kinh; ton gido: Khéng; giéi tinh: Nit; quéc tich: Viét
Nam; con 6ng H6 Van N (dd chét) va ba Nguyén Thi H1, sinh nim 1958; co
Chéng Lé Pon T, sinh nim 1982 va 3 con, 16n nhit sinh nim 2006, nhé nhat
sinh ndm 2018; tién &n, tién sy, nhan than: Khong; bi cao duoc tai ngoai, c6 mit
tai phién toa.

- Ngoai ra, con c6 bi hai Ngan hang Thuong mai ¢6 phan P1 (OCB) va
ngudi ¢6 quyén loi, nghia vu lién quan khéng ¢ khang cao Toa an khong triéu
tap.

NOI DUNG VU AN:
Theo cac tai liéu c6 trong hd so vu an va dién bién tai phién tda, noi dung
vu an dugc tom tit nhu sau:

Khoang cudi nim 2017, H6 Thi H duoc nhan vién buu dién Hoang Thi
T1 d&n nha giao Gidy chizng minh nhan dan. Khi m¢ buu pham ra, H thiy trén
Chung minh nhan nhan sé 182272171 mang tén H6 Thi H2 (sinh ngay
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05/02/1979, ho khau thuong tri: xa Q, huyén Q). Mac du biét khdng phai théng
tin cia minh nhung H van nhan va khong c6 y kién gi.

Mot thoi gian sau, H thiy tai cac cot dién gan nha minh c6 dan to roi
quang c&o veé viéc cho vay khong can thé chap, chi cin CMND. Do can tién tra
no nén H nay sinh y dinh st dung CMND mang tén H6 Thi H2 dé vay tién. Vi
vay, H da ding tiy dé tay xda thong tin trén s ho khau cua gia dinh minh tir
“Hb Thi H, sinh ngay 28/6/1982 thanh Ho Thi H2, sinh ngay 05/02/1979” va
“Lé Pon T, sinh nam 1982 thanh Lé Pon T2, sinh nam 1979 cho phu hop Vvoi
CMND sai thong tin ma H dugc nhan.

Sau khi chinh stra cac gidy to, H dua dén gap mot nhdm thanh nién (cé tru
s van phong tai thi tran C, huyén Q) va vay vén cia nhiing ngudi nay dé lay
tién vé tra no.

Cung thoi diém nay, H thay Ngan hang Thuong Mai ¢6 phan P1 nhan tin
dén sb thué bao 0979591785 cua Huong vai ndi dung (s6 thué bao cua H du
diéu kién dé vay von tdi da tir 50 dén 70 triéu ddng) nén da dong y vay.

Pén khoang thoi gian dau nim 2019, c6 nhiéu nhan vién cia Ngan hang O
goi dién dén trao d6i, hudng dan H céc tha tuc vay. Nhan vién Ngan hang yéu
cau chup anh hai mat CMND va s6 ho khau dé xét diéu kién vay. Do biét minh
dang bi liét k& vao danh sach no xau, khdng ngan hang nao chap nhan cho vay.
M3t khac thdy minh ciing khong c6 kha ning tra no nén H da dén gap ngudi cho
H vay tién truéc d6 va muon lai CMND, s6 ho khau rdi mang vé chup anh guri
cho Ngén hang O.

Phia Ngan hang kiém tra thong tin chi H6 Thi H2 (sinh ndm 1979, tru tai
x4 Q, huyén Q) du diéu kién vay vén nén déng y cho vay va ct Truong Vian P
dén nha H2 (thuc té 1a nha cua H & thon A, x& Q, huyén Q) dé tham dinh. Qua
trinh thim dinh, P thay hinh anh trén CMND va con ngudi thuc giéng nhau, cac
théng tin trén giady CMND va s6 hd khau tring khép nén da 1am céc thu tuc va
dua ho so dé nghi vay vén kiém thoa thuan cho vay va dang ky st dung thé tin
dung kiém hop ddéng phat hanh thé tin dung COM-B, s6 BCLTS800277784 cho
H ky. Sau d6, P gui cac tai liéu dén Ngan hang O dé duyét lai.

Pén ngay 24/5/2019, Ngan hang O chip thuan cho khach hang H6 Thi H2
(thuc chat 1a H6 Thi H) vay sb tién 50.000.000 dong trong thoi han 18 thang.
Sau khi trir cac chi phi, thué thi Ngan hang O giai ngan sé tién 49.740.000 dong
qua sd tai khoan 3604205118737 ciia Ngan hang N1 mang tén H6 Thi H. Ngay
trong ngay, Ho6 Thi H da rat toan bo s6 tién trén dwa di tra no hét.

Qua4 trinh vay, tinh dén ngay 14/10/2019 H di tra ng dugc 08 lan véi sb
tién 7.827.000 dong va khéng tiép tuc tra ng nita, dong thoi H ciing khong sir
dung s thué bao cung cip cho Ngan hang OCB nita nham trén tranh viéc tra no.

Ngay 26/9/2022, Ngan hang O d3 c6 don té cdo hanh vi lira dao chiém
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doat tai san ctia H gui dén co quan CSPT Cong an huyén Q.

Qua4 trinh diéu tra ching minh dugc s6 tién ma H6 Thi H lira dao chiém
doat cua Ngan hang O 1a 49.740.000 ddng.

Tai Ban &n hinh sy so thim s6 28/2023/HS-ST ngay 10/3/2023 cua Toa &n
nhan dan huyén Quynh Luu, tinh Nghé An quyét dinh: Tuyén bd bi cao Ho Thi
H pham t6i “Lira d4o chiém doat tai san”. Ap dung khoan 1 Diéu 174; diém s, i
khoan 1 Piéu 51 B6 luat hinh su: X phat bi céo H6 Thi H 15 (mudi lam) thang
to.

Ngoai ra ban 4n so tham con quyét dinh vé trach nhiém dan su, xu ly
vat ching, tuyén an phi va quyén khang céo theo quy dinh cta phap luat.

Ngay 10/3/2023, bi cdo H6 Thi H khang céo d6i voi Ban &n hinh su so
tham sé 28/2023/HS-ST ngay 10/3/2023 cua Toa an nhan dan huyén Quynh
Luu, tinh Nghé An véi noi dung: Dé nghi Toa an nhan dan tinh Nghé An xem
xét cho bi cao dugc huong an treo.

Tai phién toa, bi cao gitr nguyén noi dung khang cao.

Pai dién Vién kiém sat phat biéu quan diém: Bi cao H6 Thi H da tay, xoa
stra chita s6 ho khau nén c6 dau hiéu cua toi pham khéc. Vi vay khéng cho bi
c4o huong an treo. Tuy nhién, bi céo thanh khan khai bao, 3n nin hdi cai, pham
toi 1an dau thude truong hop it nghiém trong. Tai cap phlc tham bj cdo cung cap
tinh tiét giam nhe ma&i da nop tién boi thuong thiét hai cho bi hai tai co quan Thi
hanh 4n dan su nén dé& nghi Hoi ddng xét xu 4p dung diém b khoan 1 Piéu 355,
diém ¢ khoan 1 Diéu 357 Bo luat t6 tung hinh sy, chiap nhan mét phan khang
cdo cua bi c4o sira ban an so tham, giam hinh phat cho bi c4o.

Ap dung khoan 1 Biéu 174; diém b, i, s khoan 1 Diéu 51 B6 luat hinh sy
xt phat bi cao H6 Thi H 09 thang ti vé t6i “Lira dao chiém doat tai san”.

Bi c4o khong tranh luan, chi d& nghi Hoi dong xem xét cho bi cdo duoc
huong an treo.

NHAN PINH CUA TOA AN:

Trén co sé ndi dung vu an, can cir VAo cac tai lidu trong hd so vu an da
duoc tranh tung tai phién toa, Hoi dong xét xir nhan dinh nhu sau:

[1] Tai phién toa phic tham, bi cdo H6 Thi H thira nhan hanh vi pham toi
ctia minh nhu Ban 4n so thdm da xem xét, danh gia. Loi khai cua bi céo tai
phién toa phic tham phd hop vai 1oi khai cia bi co tai cap so tham, phi hop
c4c tai liéu, chirng ¢t khéc c6 trong hd so vu an nén ¢ du can cir dé khang dinh:
Vao ngay 24/5/2019, H6 Thi H d c6 hanh vi gian ddi: tay xda, sira chira s6 ho
khau cua gia dinh tir “Ho6 Thi H, sinh ngay 28/6/1982 thanh H6 Thi H2, sinh
ngay 05/02/1979” va “Lé Pon T, sinh ndm 1982 thanh Lé Pon T2, sinh nam
1979” cho phu hop véi Gidy chirng minh nhan dan sé 182272171 mang tén Hb

3


file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link
file:///C:/Users/DELL/Documents/MEGA/mã%20hoá%20cho%20chị%20Từ/sample.docx%23link

Thi H2 cap ngay 20/12/2017 (do bi cap sai thong tin tir H6 Thi H thanh Hb Thi
H2) dé vay vén Ngan hang Thuong Mai ¢6 phan P1 (O) nham muyc dich chiém
doat s tién 49.740.000 ddng. Do d6, Toa 4n cap so tham xét xu bi cdo H6 Thi H
Vé ti “Lira dao chiém doat tai san” theo khoan 1 Piéu 174 Bo luat hinh su 1a c6
can cu, diing nguoi, dung to1, dung phap luat.

[2] Xét khang céo cua bi cao xin dugc hudng &n treo, thay rang:

Bi cdo da lira dao chiém doat tai san ctia Ngan hang Thuong Mai ¢6 phan
P1 (O) sb tién 49.740.000 ddng nén Toa &n cap so tham xu phat bi cao 15 thang
t0 vé toi “Lira dao chiém doat tai san” 13 c6 cin cu phap luat. Tuy nhién, xét
thay bi cdo HO Thi H c¢6 nhan than tét, khéng c6 tién an, tién su; pham toi lan
dau, thuoc truong hop it nghiém trong; qua trinh diéu tra va tai phién toa khai
bao thanh khan, an nan héi cai; ¢6 noi cu tra 16 rang. Tai Toa an cap phlc tham,
bi cdo cung cap thém tinh tiét giam nhe méi da nop day du tién boi thuong thiét
hai cho bi hai va tién an phi tai co quan Thi hanh an dan sy huyén Q nén can
chap nhan khang céo cua bi cdo, cho bi cao hudng an treo dé thé hién tinh nhan
dao, khoan héng cua phap luat va cho bi cdo mot co hoi dé tu cai tao thanh
ngudi cong dan tot.

[3] Vé an phi: Bi cao khang cdo dugc chap nhan nén khéng phai chiu an
phi hinh sy phic tham theo quy dinh cta phap luat.

[4] Cac quyét dinh khéc cta ban an so tham khdng c6 khang céo, khang
nghi c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

Vi cac lé trén,
QUYET PINH:

Can ctr diém b khoan 1 Diéu 355, diém e khoan 1 Diéu 357 Bo luat t6
tung hinh su: Chap nhan khang cdo cua bi cdo Hb6 Thi H, stra ban an so tham;
gitt nguyé&n murc hinh phat tu, cho bi cao hudng an treo.

Ap dung khoan 1 Diéu 174; diém b, i, s khoan 1 Diéu 51, Diéu 65 Bo luat
hinh sy: Xt phat bi cdo H6 Thi H 15 (muoi 1am) thang tu cho huéng an treo vé
t6i “Lira d4o chiém doat tai san”. Thoi gian thir thach 30 (Ba muoi) thang tinh tir
ngay tuyén an phuc tham.

Giao bi cao H6 Thi H cho UBND x4 Q, huyén Q tinh Nghé An giam sét,
gido duyc trong thoi gian thir thach. Gia dinh bi cdo c6 trach nhiém phdi hop véi
chinh quyén dia phuong trong viéc gidm sat, gido duc bi céo trong thoi gian thir
thach. Trong thoi gian thir thach, néu bi cdo vi pham nghia vu theo quy dinh cua
Luat thi hanh &n hinh su 02 Ian tré 18n, thi Toa an cd thé quyét dinh budc phai
chap hanh hinh phat t0 cta Ban 4n da cho hudng an treo. Truong hop ngudi
duoc hudng 4n treo thay d6i noi cu tra thi thuc hién theo qui dinh tai Biéu 92
Luat thi hanh &n hinh sy nam 2019.
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V& &n phi: Bi cdo H6 Thi H khong phai chiu &n phi hinh sy phic tham.

Céc quyét dinh khac cua Ban an so tham khdng c6 khang co, khang nghi
da c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuy@n an./.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Nghé An; = AN > . .
_TAND, VKSND huyen O: THAM PHAN - CHU TOA PHIEN TOA

- Chi cuc THADS huyén Q;
- Céng an huyén Q;

-CQ THAHS CAh. Q;

- S¢ Tu phap Nghé An;

- UBND x& Q, h.Q;

- Bi cao;

- Luu Hso, Toa hsy, VP. Nguyén Thi Thu Tir
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