TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Doc 1ap - Tw do - Hanh phiic

Ban 4n s6: 249/2019/DS-PT

Ngay: 25-11-2019

“V/v: Tranh chap thira ké tai san
va yéu cau huy quyet dinh ca biét”

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hpi dong xét xvr phiic thdm gom co:
Tham phdn - Chii toa phién toa: Ong Lé Tu
Cac Tham phan Ong Nguyén Tan Long
Ong Mai Xuan Thanh
- Thur ky phién toa: Ong Bui Ngoc Puc, Thu ky Toa an.

- Pgi dién Vién kiém sdt nhdn din cdp cao tai Pa Ning tham gia phién toa:
Ba Bui Thi Dung, Kiém sat vién.

Ngay 25 thang 11 nim 2019, tai try sé Toa 4n nhan dan cép cao tai Pa Nang
xét xtr phic tham cong khai vu an dan sy thu 1y s6 198/2019/TLPT-DS ngay 25
thang 6 nam 2019 vé viéc: “Tranh chdp thira ké tai san va yéu cau hity quyét dinh
ca biét”.

Do ban an déan su so tham s 12/2019/DS-ST ngay 26 thang 3 nim 2019 cua
Toa an nhan dan tinh Quang Ngai bi khang cao.

Theo Quyét dinh dua vy an ra xét xtr s6 1574/2019/QD-PT ngay 12 thang 11
nam 2019; gifra cdc duong su:

1. Nguyén don: Ba Tran Thi Bach Y, sinh nam 1953, cu trd tai: s6 101/6
duong Ng, phuong Z, quan Z1, thanh phd H6 Chi Minh.

2. Bi don:

- Ong Tran Puc H, sinh nim 1957, cu tra tai: s6 107 dudng P, phuong N,
thanh phé Q, tinh Quang Ngii.

- Ba Nguyén Thi C, sinh nam 1970, cu tra tai: s6 111 duong P, phuong N,
thanh phé Q, tinh Quang Ngii.

Nguoi bdo vé quyén va lgi ich hop phdp cia éng Trdan Pirc H: Ong Huynh



Ngoc A, Luat su thudc Poan Luat su tinh Quang Ngai.

3. Ngwoi cé quyén lgi, nghia vu lién quan:

- Ba Tran Thi Thanh T, sinh nim 1956, cu tru tai: Doi 4, thon N1, xa N2,
huyén T1, tinh Quang Ngai.

Ngueoi dai dién theo ity quyén cua ba Tran Thi Thanh T: Ong Tran Bic H
(Gidy uy quyén ngay 10/4/2019)

- Ba Tran Thi Thu D, sinh ndm 1960, cu tru tai: sd 466 duong L, thanh phé
Q, tinh Quang Ngai.

- Ba bang Thi M, sinh ndm 1965;

- Anh Tran Bao L1, sinh nim 1989;

- Chi Tran Bao Ng, sinh nim 1987;

- Chi Nguyén Lé Ngoc H, sinh nim 1992;

Cung cu tra tai: s6 107 dudng P, phuong N, thanh phd Q, tinh Quang Ngii.

- Chi Tran Thi Thu H1, sinh nam 1990;

- Chi Tran Thi Thu C, sinh ndm 1993;

Cung cu tra tai: s 111 dudng P, phuong N, thanh phd Q, tinh Quang Ngi.

- Cu Pham Thi H2, sinh nam 1930, cu tru tai: 67/6 duong Ngl1, phuong L3,
thanh phd Q1, tinh Binh Dinh.

- Ba Tran Thi X, sinh ndm 1963, cu tra tai: Hém 2 duong T2, t6 6B, khu vuc
I, phuong Q2, thanh phd Q1, tinh Binh Pinh.

- Ong Tran Puc H3, sinh nam 1968, cu trd tai: 67/6 duong Ngl, phuong L3,
thanh phd Q1, tinh Binh Pinh.

Ngueoi dai dién theo ity quyén ciia cu Pham Thi H2, ba Tran Thi X, ong Tran
Pire H3: Ong Tran Puc H (Gidy Gy quyén ngay 29/3/2019)

- Uy ban nhan dan thanh phé Q, dia chi: s6 48 dudng H4, thanh phd Q, tinh
Quang Ngai;

Ngueoi dai dién theo 1ty quyén: Ong Nguyén Anh K, chirc vu: Truéng Phong
Tai nguyén va Méi trudng thanh phd Q (Gidy uy quyén ngay 04/10/2019)

4. Ngwoi khang céo: Ba Tran Thi Bach Y (nguyén don); 6ng Tran Puc H,
ba Nguyén Thi C (bj don); ba Tran Thi Thanh T, ba Tran Thi Thu D, ba Pham Thi
H2, ba Tran Thi X, 6ng Tran Pic H3 (nguoi ¢ quyén loi, nghia vu lién quan).

NOI DUNG VU AN:
Tai Pon khdi kién ngay 13-01-2017, cdc Pon khéi kién bo sung ngay 24-02-
2017, 10-4-2017 va qud trinh gidi quyét vu dn, nguyén don ba Tran Thi Bach Y
trinh bay:
Cha me ba 1a cac cu Tran T3 (chét nim 1988), Nguyén Thi Nh (chét nim



1997) ¢6 05 ngudi con gom ba (Tran Thi Bach Y) va cac 6ng ba Tran Thi Thanh T,
Tran Puc H, Tran Thi Thu D, Tran Puc H5 (chét niam 2007, c6 vo 1a ba Nguyén Thi
C va 02 con la Tran Thi Thu H1, Tran Thi Thu C). Ngoai ra, cu T3 ¢6 con chung véi
ba Pham Thi H2 gdm céac 6ng, ba Tran Thi X, Tran D¢ H3, Tran Pic Thl (sinh
nam 1978, chét nam 2012, khong c6 vo con).

Thura dat s6 127, dién tich 381,3m? t& ban dd s 9, phuong N, thanh phé) Q,
tinh Quang Ngii (sau day goi tat 1a thira 127), do 6ng Tran Ptc H va ba Pang Thi
M dang quan 1y, sir dung va thira dat s6 150, dién tich 128,2m? thudc to ban do sb
9, phuong N, thanh phd Q, tinh Quang Ngii (sau day goi tat 1a thira 150) va ngdi
nha trén dat do ba Nguyén Thi C va 02 con 1a Tran Thi Thu H1, Tran Thi Thu C (vo
va cac con cua ong Tran Dic H5) quan 1y, sir dung c6 ngudn goc tir thira dat so 106
va mot phén cua thira 107 to ban dd s6 05, do v& nam 1983 cua ong ba dé lai cho cu
T3, cu Nh. Theo s6 dang ky rudng dat (mau 5b) thira dat s 106, 107 to ban dd sd
05, dién tich 103 5m2, loai ruong dat T do cu Nguyén Thi Nh dung tén ké khai dang
ky, trudc ddy di dugc Uy ban nhan dan thi x4 Quang Ngii cap Gidy chung nhan
quyén sir dung dat cho ho 6ng H, dng H5 nhung nam 2010 di bi thu hoi.

Cha me chét déu khong dé lai di chuc, tinh dén thoi diém hién nay van chua
hét thoi hiéu khai kién. Ba khai kién yéu cau Toa an giai quyét chia thira ké theo
phap luat d6i véi di san ctia cu T3, cu Nh dé lai gdm cac thia dat s6 127 va 150 néu
trén, cu thé nhu sau:

- Chia déu phan di san ctia cu T3 (1/2 dién tich cac thira dat néu trén) cho 09
(chin) nguoi thira ké cta cu T3 gdm céc ong ba Nguyén Thi Nh, Tran Thi Thanh T,
Tran Puc H, Tran Thi Thu D, Tran Dic H5 (chét naim 2007, c6 vo 12 ba Nguyén Thi
C, céac con 14 chi Tran Thi Thu H1, Tran Thi Thu C), ba Tran Thi X, 6ng Tran Dirc
H3, 6ng Tran Ptc Thl (chét khong c6 vo con, c6 ngudi thira ké me 1a ba Pham Thi
H2) va ba (Tran Thi Bach Y).

- Chia déu phan di san cua cu Nh (1/2 dién tich céc thira dit néu trén va phan
dién tich dit cu Nh duoc huong di san ctia cu T3) cho 05 (nim) ngudi thira ké cua
cu Nh gém Tran Thi Bach Y, Tran Thi Thanh T, Tran Ptc H, Tran Thi Thu D, Tran
buc H5 (chét niam 2007, c¢6 vo 12 ba Nguyén Thi C, cac con la chi Tran Thi Thu HI,
Tran Thi Thu C). Ba rat yéu cau khai kién ddi voi ngdi nha trén thira 150 (s6 111
duong P, phuong N, thanh phé Q), khong yéu cau Toa an giai quyét. Ba yéu cau
duoc nhan gia tri phﬁn tai san dugc hudong, khong yéu cau nhén hién vat.

Theo ba thi “Gidy thuan giao quyén xtr dung dit vuon” nim 1994 13 khong
dung thuc té va quy dinh cua phép luat, vi 6ng H gia chit ky ctia ba va ba T; cu Nh
cling khong c6 quyén dinh doat phan tai san cu T3 trong khi khong co su déng ¥ cia
cac con nén khong cé cin cir xac 1ap quyén str dung dat cho 6ng H va dng H5.
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Trudc day, anh chi em trong gia dinh c6 y kién thoa thuan vao ngay 16- 11-
2007 tai Uy ban nhan dan phuong N dbi voi tai san cha me dé lai, tuy nhién ng H
1a nguoi thay ddi sy thoa thuan do, cu thé 1a 6ng H van duoc nhan tién boi thuong
khi Nha nuéc thu hoi dit néng nghiép tai phuong Ch va dimg tén ddi voi 16 dat tai
dinh cu nén viéc thoa thudn cua cac anh chi em khong thuc hién dugc, khong con
hi€u luc; hon nira vi¢c thda thuan cua cac ong ba khong c6 sy tham gia cua cac ong
ba Pham Thi H2, Tran Thi X, Tran Ptrc H3 nén khong dtng phap luat.

* Trong qud trinh gidi quyét vu én, bi don éng Tran Pire H trinh bay:

Ong d6ng ¥ véi ndi dung vé quan hé hon nhan, huyét théng va nhitng nguoi
thira ké ctia cu T3, cu Nh va thoi diém cu T3, cu Nh chét nhu ba Y d3 trinh bay.

Thira dat s6 127, 150 c¢6 nguodn goc 1a dat luu ha cia to tién dé lai, khong phai
cua ong, ba hay cha me cua 6ng tao lap.

Ngay 20-7-1994, me ong 13 cu Nguyén Thi Nh 1ap “Gidy thuan giao quyén
xtr dung dat vuon”, theo d6 ndi dung trong gidy thuin giao thé hién y chi ctia cu Nh
cho 6ng, 6ng H5 nha dat, tai thoi diém d6 phap luat khong doi héi phai ¢ chir ky
clia cac con nén du chit ky ctua ba Y 1a do ong ky thay nén Gidy thuan giao hop
phap. Hon nira, cac anh chi em cling da ty nguyén thdéa thuan phan chia tai san cua
cha me tai UBND phuong N ngay 16-11-2007, da dugc UBND phuong xac nhan
nén hoan toan hgp phap.

Tir nhitng 1ap luan néu trén, 6ng cho rang nha dat néu trén khong con 14 di
san clia cha me chét dé lai ma day 1a tai san da duoc chuyén giao hop phap cho 6ng
(diéu nay ciing phu hop voi ndi dung coéng van tra 16i ctia Uy ban nhan déan tinh
Quang Ngii) nén dng khong doéng ¥ véi yéu cau khoi kién ctia ba Y.

Trong truong hop phai chia thira ké theo yéu cau cioa ba
nhan thira 127 dé sir dung va tho cing; dbi voi thira 150 thi dng dugc chia cho ba
Nguyén Thi C.

Ong yéu cau Toa an hiy Quyét dinh s6 32/QD-UB ngay 11-5-2010 cua Uy
ban nhan dan thanh phd Q vé viéc thu hoi hity bo gidy chimg nhan quyén sir dung
dat s 00876/QSDP/630/QPUB duoc Uy ban nhan dan thi x4 Quang Ngii (nay 13
thanh ph6 Q) cap ngay 17-8-2004 cho ho ong Tran Puc H d6i véi thira dat s6 127.

* Trong qud trinh gidi quyét vu dn, bi don ba Nguyén Thi C trinh bay:

Ba dong y voi phan trinh bay ciia bd Y vé quan hé hon nhan, huyét thong
nhimg nguoi thira ké cta cu T3, cu Nh va thoi diém cu T3, cu Nh chét nhu ba Y da
trinh bay.

Ba thdng nhit véi v kién, 1ap luin cta 6ng H vé ndi dung vu an. Ba khong
ddng ¥ v6i yéu cau khoi kién cua ba Y.

Trong truong hop phai chia thira ké theo yéu cau cta ba Y thi d6i véi thia

4



127 ba giao phﬁn dugc chia cho 6ng H; ddi vé6i thira 150 thi ba nhan phén duoc
huong theo quy dinh cta phap luét.

Ba yéu cau huy Quyét dinh sé 33/QD-UB ngay 11-5-2010 cua Uy ban nhan
dan thanh phd Q vé viéc thu hdi hiy bo gidy chimg nhan quyén sir dung dét sé vao
sO cap gidy chimg nhan quyén str dung dat 00625/QSDD/2099/QP-UB duoc Uy ban
nhan dan thi x4 Quang Ngii (nay 1a thanh phd Q) cip ngay 19-12-2003 cho ho 6ng
Tran Dirc H5 d6i véi thira dat s6 150.

* Trong qud trinh gidi quyét vu dn, cdc ba Bang Thi M, Tran Thi Thu D, chi
Tran Bdo Ng trinh bay:

Pong ¥ voi ndi dung vé quan hé hon nhan, huyét théng va nhiing ngudi thira
ké cta cu T3, cu Nh va thoi diém cu T3, cu Nh chét nhu ba Y trinh bay.

Théng nhat voi ¥ kién, 1ap luan ctia dng H, ba C, khong dong ¥ voi yéu cau
khoi kién cua ba Y.

Trong truong hop phai chia thira ké theo yéu cu cta ba Y thi d6i v6i thia
127, ba D giao phan duogc chia cho dng H; ddi vai thira 150, ba D giao phan duoc
chia cho ba Nguyén Thi C.

Tai ban 4n dan su so' tham s6 12/2019/DS-ST ngay 26 thang 3 nim 2019,
Toa 4an nhan dan tinh Quéng Ngii quyét dinh:

Cin ci vao DPiéu 15 cta Luat Hoén nhan va Gia dinh nam 195
634, 635, 637, 638, 677, 678, 679, 738, 743 ctia BJ luat Dan su

Diéu 623, 688 ctia Bo luat Dan sy nam 2015, Diéu 3 cua Luat D4t dai ndm
1993, Diéu 357, 468 ctia Bo luat Dan su ndm 2015, cac DBiéu 92, 147, 150, 157, 158,
164, 165, 266, 271, 273 ctua Bo luat T tung dan su, Diéu 12, 27 cua Nghi quyét sb
326/2016/UBTVQH 14 ngay 30/12/2016 tuyén xtr:

1. Chap nhan mot phan yéu cau khoi kién cua nguyén don ba Tran Thi Bach
Y vé “Tranh chap thira ké tai san quyén st dung dat”.

2. Xac dinh hang thira ké thir nhat ctia cu Tran T3 gém nhitng nguoi sau day:
Nguyén Thi Nh, Pham Thi H2, Tran Thi Bach Y, Tran Thi Thanh T, Tran Dtc H,
Tran Thi Thu D, Tran Pac H5 (6ng H5 chét 2007 nén ba Nguyén Thi C va cac con
Tran Thi Thu H1, Tran Thi Thu C duoc thira ké), Tran Thi X, Tran Pac H3, Tran
Ptc Thl (6ng Thl chét 2007 nén cy Pham Thi H2 duoc thira ké).

X&c dinh hang thira ké thtr nhat ctia cu Nguyén Thi Nh gém nhimng ngudi sau
day: Tran Thi Bach Y, Tran Thi Thanh T, Tran Dtc H, Tran Thi Thu D, Tran Dic
H5 (6ng H5 chét 2007 nén ba Nguyén Thi C va cc con Tran Thi Thu H1, Tran Thi
Thu C dugc thira ké).

3. X4c dinh s6 tién 3.830.316.612 ddng (ba ty tdm trim ba muoi triéu ba trim
mudi sau nghin sau trim muoi hai déng) (1a gia tri 1/3 thira dat 127, to ban do sd 9,



phuong N, thanh phd Q, tinh Quang Ngii) va s tién 1.287.822.160 dong (mdt ty
hai trim tAm muoi bay triéu tdm trim hai muoi hai nghin mot trim sau muoi dong)
(1a gia tri 1/3 thira dat 150, to ban do sé 9, phuong N, thanh phd Q, tinh Quang
Ngii) 1a di san cta cu Tran T3 & lai.

Xac dinh s6 tién 364.792.058 dong (ba tram sdu muoi bén tridu bay trim chin
muoi hai nghin khong trim nim muoi tdm dong) (1a phan di san cu Nguyén Thi Nh
dugc huong cua cy Tran T3 tir thita 127, to ban d6 sé 9, phuong N, thanh phd Q,
tinh Quang Ngii) va s tién 122.649.730 dong (mot trim hai muoi hai tridu sau trim
bén muoi chin nghin bay trim ba muoi doéng) (1 phan di san cu Nguyén Thi Nh
duoc huong cua cy Tran T3 tir thira 150, to ban d6 s6 9, phudng N, thanh phd Q,
tinh Quang Ngi) 14 di san ctia cu Nguyén Thi Nh dé lai.

4. Chia cu Pham Thi H2 duoc hudng phan di san tri gid 974.883.576 dong
(chin trim bay muoi bdn triéu tdm trim tim muoi ba nghin nim trim bay muoi sau
ddng) (trong d6 thira 127 dugc chia 729.584.116 dong, thira 150 duoc chia
245.299.460 dong);

Chia ba Tran Thi Bach Y dugc huong phan di san tri gia 576.067.567 dong
(ndm trdm bay muoi sau triéu khong tram sau muoi bay nghin ndm tram sau muoi
bay dong) (trong d6 thira 127 duoc chia 431.117.887 dong, thira 150 duoc chia
144.949.681 dong);

Chia ba Tran Thi Thanh T dugc hudng phéan di san tri gid 576.067.567 dong
(ndm tram bay muoi sau tri¢u khong tram sdu muoi bay nghin ndm tram sau muoi
bay ddng) (trong d6 thira 127 duoc chia 431.117.887 dong, thira 150 duoc chia
144.949.681 ddng);

Chia ba Tran Thi Thu D duoc huéng phan di san tri gia 576.067.567 dong
(ndm trdm bay muoi sau tri¢u khong tram sdu muoi bay nghin ndm tram sau muoi
bay ddng) (trong d6 thira 127 duoc chia 431.117.887 dong, thira 150 dugc chia
144.949.681 dong);

Chia 6ng Tran Puc H duoc hudng phan di san tri gia 791.626.511 dong (bay
tram chin muoi mét triéu sau traim hai muoi sau nghin nim trim muoi mot dong)
(trong d6 thira 127 duoc chia 646.676.830 dong, thira 150 dugc chia 144.949.681
dong);

Chia ba Nguyén Thi C, cac chi Tran Thi Thu H1, Tran Thi Thu C dugc
hudéng phan di san tri gia 648.542.408 dong (séu traim bén muoi tam triéu nim trim
bén muoi hai nghin bén trim 1¢ tdm dong) (trong d6 thua 127 duoc chia
431.117.887 dong, thira 150 duogc chia 217.424.520 dong);

Chia ba Tran Thi X dugc hudng phan di san tri gia 487.441.788 ddng (bdn
tram tdm muoi bay triéu bdén trim boén muoi mét nghin bay trim tam muoi bay
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dong) (trong d6 thira 127 dugc chia 364.792.058 dong, thira 150 duoc chia
122.649.730 dong);

Chia 6ng Tran Ptuc H3 dugc huong phan di san tri gia 487.441.788 dong
(bdn tram tdm muoi bay triéu bdn trim bdn muoi mdt nghin bay trim tam muoi bay
ddéng) (trong d6 thira 127 duoc chia 364.792.058 dong, thira 150 duoc chia
122.649.730 dong);

5. Ghi nhan su tu nguyén cua cy Pham Thi H2, c4c ba Tran Thi Thu D, ba
Nguyén Thi C va cac chi Tran Thi Thu H1, Tran Thi Thu C, ba Tran Thi X, dng
Tran Puc H3 vé viée giao cho dng Tran Pic H duge s hiru phan di san cua minh
duoc chia ¢ thira 127, t ban do s6 09, phudng N, thanh phé Q, tinh Quang Ngai.

Ghi nhan su ty nguyén ctia cu Pham Thi H2, c4c ba Tran Thi Thu D, ba Tran
Thi X, cac 6ng Tran Puc H, Tran Pic H3 vé viée giao cho ba Nguyén Thi C va céc
chi Tran Thi Thu H1, Tran Thi Thu C duoc s& hitu phf?m di san cua minh duoc chia
& thtra 150, to ban dd sb 09, phuong N, thanh phd Q, tinh Quang Ngai.

6. Giao dng Tran Pac H dugc quyén st dung thira 127, to ban do sb 09,
phuong N, thanh phd Q, tinh Quang Ngai. Ong Tran Ptc H ¢6 nghia vu thanh toan
gia tri ky phan thira ké cho ba Tran Thi Bach Y 13 431.117.887 dong (bbn trim ba
muoi mot triéu mot muodi bay nghin tAm trim tdm muoi bay dong), thanh toan cho
ba Tran Thi Thanh T 1a 431.117.887 déng (bén tram ba muoi mdt triéu mot tram
mudi bay nghin tdm trim tdm muoi bay dong).

Giao ba Nguyén Thi C, cac chi Tran Thi Thu HI1, Tran Thi Thu C dugc
quyén str dung thira 150, t& ban dd s 09, phuong N, thanh phd Q, tinh Quang Ngéi;
ba Nguyén Thi C, cic chi Tran Thi Thu H1, Tran Thi Thu C c6 nghia vu thanh toan
gia tri ky phan thira ké cho ba Tran Thi Bach Y 144.949.681 dong (mdt trim bén
muoi bon triéu chin trim bon muoi chin nghin sau trim tdm muoi mot déng) (mdi
ngudi thanh toan 48.316.560 dong (bdn muoi tam triéu ba trim mudi sau nghin nim
trim sau muoi dong), thanh toan cho ba Tran Thi Thanh T 144.949.681 dong (mot
tram bén muoi bdn triéu chin trim bon muoi chin nghin sau trim tdm muoi mét
ddng) (mdi nguoi thanh toan 48.316.560 déng (bén muoi tam triéu ba trim mudi
sau nghin nam tram sau muoi dong).

Ong Tran Puc H, ba Nguyén Thi C va chi Tran Thi Thu H1, Tran Thi Thu C
c6 quyén va nghia vu dén cac co quan c6 tham quyén dé dang ky cip Gidy chimg
nhan quyén st dung dat.

7. Tam giao 6ng Tran Pic H quan 1y s tién 3.830.316.612 dong (ba ty tam
trdm ba muoi triéu ba trim muoi sau nghin sdu trim mudi hai dong) (1a gia tri 1/3
thira dt 127, to ban dd s6 9, phuong N, thanh phd Q, tinh Quang Ngii), ba Nguyén
Thi C va cac chi Tran Thi Thu H1, Tran Thi Thu C quéan 1y s tién 1.287.822.160



dong (mot ty hai trim tam muoi bay triéu tAm tram hai muoi hai nghin mét trim sau
muoi déng) (1a gid tri 1/3 thira dat 150, to ban d6 s6 9, phuong N, thanh phd Q, tinh
Quang Ngii) 1a phan tai san ctua cu Pham Thi H2 trong khéi tai san chung cua cu
Tran T3, cu Nguyén Thi Nh, cu Pham Thi H2.

8. Khong chip nhan yéu ciu cua bi don ong Tran Pic H vé “Yéu cau hay
quyét dinh cé biét” ddi v6i Quyét dinh s6 32/QD-UB ngay 11-5-2010 cta Uy ban
nhan dan thanh phé Q vé viéc thu hdi huy bo gidy chimg nhan quyén sir dung dat sd
00876/QSDP/630/QDUB dugc Uy ban nhan dan thi xi Quang Ngii Cap ngay 17-8-
2004 cho ho 6ng Tran Puc H ddi véi thira dat sé 127, to ban dd sb 9, phuong N,
thanh phd Q, tinh Quang Ngi.

Khong chap nhan yéu cau ciia bi don ba Nguyén Thi C vé “Yéu cau huy
quyét dinh cé biét” ddi v6i Quyét dinh s6 33/QD-UB ngay 11-5-2010 cta Uy ban
nhan dan thanh phé Q vé viéc thu hdi huy bo gidy chimg nhan quyén sir dung dat s6
vao sb cp gidy ching nhan quyén st dung dat 00625/QSDD/2099/QD-UB duoc Uy
ban nhan dan thi x4 Quang Ngii cap ngay 19-12-2003 cho ho ong Tran Ptc H5 ddi
v6i thira dat s6 150, to ban do sd 9, phuong N, thanh phd Q, tinh Quang Ngi.

9. Pinh chi xét xir d6i v6i phan yéu cau khoi kién cta nguyén don ba Tran
Thi Bach Y vé viéc chia thira ké ngdi nha gin lién véi thira dat 150, to ban do s6 9,
phuong N, thanh phd Q, tinh Quang Ngii.

Dinh chi xét xir d6i voi yéu cau khai kién doc 1ap cua cu Pham Thi H2, ba
Tran Thi X, 6ng Tran Dic H3 vé viéc chia thira ké di san cta cu Tran T3 ¢ thta 127
va 150, cing to ban dd s6 9, phudng N, thanh phé Q, tinh Quang Ngai.

Ngoai ra ban an so tham con quyét dinh vé chi phi xem xét tham dinh tai chd,
dinh gia tai san; an phi dan su so tham; quyén, nghia vu thi hanh an; quyén khang
cao theo quy dinh cua phap luat.

Khang cao:

Nguyén don - ba Tran Thi Bach Y nép don khang céo ngay 29/3/2019, don
khang c&o bd sung ngay 27/4/2019, don khang cdo bo sung (lan 2) ngay 17/5/2019
khang cdo ban an dan su so tham néu trén, yéu cau Toa an cap phuc thim xem xét:

Thit nhat: Ban an so thAm cong nhan hén nhén giira 6ng T3 va ba H2 1a hop
phép, nén di san cha me ba dé lai ba H2 duoc huong 1/3 1a khdng dang. Viée xac
dinh hon nhan hop phép trong truong hop khong tuan theo nguyén tic mot vo, mot
chéng chi 4p dung cho cac quan hé hén nhan xic 1ap trude thoi diém ngay
13/01/1960, con trudng hop ba H2 va 6ng T3 duoc xac 1ap nim 1962 nén khong thé
ap dung. Do dé, truong hop ba H2 séng chung v6i ong T3 chua hoi du didu kién dé
coi 12 hon nhan thuc té. Hon nita, 6ng T3, ba H2 1a nhiing nguoi sinh sdng trong
Mién Nam, khong phai 1 d6i tugng duoc 4p dung theo Théng tur 60/TATC ngay 22-



02-1978 ctia Tda 4n nhan dan tdi cao.

Thit hai: Ban 4n so thim cho ring gidy thuan giao quyén st dung dat vuon
nam 1994 c6 ndi dung nhu mat di chuc, y chi ctia me t6i ltc con séng. Tai thoi diém
nim 1994, thoi hiéu thira ké van con, cha t6i chét nim 1988 nén me t6i ba Nh khong
co quyén tw dinh doat mot minh. Theo bdo céo sd 25/BC-TTr cua Thanh tra thanh
phd Quang Ngii ngay 12-8-2009, dng H ¢6 hanh vi gia mao chit ky cia t6i tai gidy
thuan giao lap ngay 20-7-1994 nén gidy nay khong cé gia tri phap ly.

Thit ba: Ban an so tham cho rang 6ng H, 6ng H5 13 nguoi quan ly di san nén
dugce hudng thu lao tuong tmg % ky phan thira ké 1a khéng pht hop va bat hop 1y vi
cac ly do sau day:

-Péi véi ng H 1a ngudi dang str dung va quan ly di san cua cha me dé lai da
tu y phé bo nha ctia cha me dé xay dung lai nha méi khi chua ¢6 su dong y ctia cac
dong thira ké va dung tén chu so hitu, rdi dem gidy to nha dat thé chap vay tién
Ngan hang dé 1am loi cho c4 nhan va mua nha khac.

-Déi vé6i dng H5 (ba C va cac con ciia dng H5): Nha dét 13 cia cha me toi dé
lai, ba C va cac con dang sir dung va quan 1y. Nhung ba C tu ¥ sita chita, thay d6i
hién trang khi chua cé sy dong y cua cic dong thira ké, dé cho thué ban gidy dép,
quén 4o, tranh ma chua duoc sy dong y clia cac dong thira ké, trong do6 c6 toi.

- Mic khac, 6ng H khdng duogc cac dong thira ké 1ap van ban cir 1a ngudi quan
ly di san va c6 thoa thuan vé céng stic bao quan.

Thir tu: Ong H 13 ngudi dang sir dung va quan ly di san di tu ¥ cho dat ba Tran
Thi Thanh T dién tich 122m? va cho éng Tran Chin dién tich 80,8m’ dé lam nha &,
dd x4m pham, 1am thiét hai dén quyén loi vé thira ké cua t6i nén yéu cau Toa an cp
phc tham budc dng H bodi thuong thiét hai cho téi theo qui dinh ctia phép luat.

Ba Tran Thi Bach Y yéu ciu Toa an cip phuc thdm hily ban 4n so tham cua
Toa an nhan dan tinh Quang Ngii dé giai quyét lai.

Bi don 6ng Tran Puc H ndép don khang cdo ngay 28/3/2019, don khang céo
bd sung ngay 08/4/2019, don khang cdo bd sung ngay 09/4/2019.

Bi don ba Nguyén Thi C nép don khang cdo ngay 29/3/2019, don khang céo
bd sung ngay 08/4/2019.

Nguoi c6 quyén loi nghia vu lién quan:

Ba Tran Thi Thanh T ndp don khang co ngay 29/3/2019.

Ba Tran Thi Thu D ndp don khang cdo ngay 29/3/2019, don khang céo bo
sung ngay 10/4/2019.

Ba Pham Thi H2 ndp don khang c&o ngay 28/3/2019.

Ba Tran Thi X nop don khang cdo ngay 28/3/2019.

Ong Tran Pirc H3 nop don khang céo ngay 28/3/2019.



Noi dung khang céo cta bi don va ngudi c6 quyén loi, nghia vu lién quan yéu
cau Toa an cap phuc tham stra ban dn dan sy so tham theo hudng xac dinh di san la
thira dat s6 127 va 150 da dugc cac dong thira ké phan chia tai bién ban ngay
16/11/2007, dé nghi khong chdp nhan yéu cau kién chia thira ké ciia nguyén don ba
Tran Thi Bach Y.

Tai phién toa phiic tham:

Nguoi khang cdo gift nguyén ndi dung khang cao.

Ludt sw Huynh Ngoc A trinh bay:

Di san di duoc dinh doat tai Gidy thuén giao quyén sir dung dat vuon lap ngay
20-7-1994 va thoa thuan phan chia tai san lap ngay 16/11/2007. Ong Tran Ptc H
khéng phé v& thoa thuan tai bién ban ngay 16/11/2007. Ong H ¢6 nhan sé tién dén
bu do thu hoéi dat ndong nghiép 53 triéu dong nhung giao lai cho ba D. V& quan hé
hon nhan, sau nam 1975 ap dung Luat HONn nhan va Gia dinh 1959, cu H2 1a vo hop
phép cua cu T3. Cu H2, ba X, 6ng H3 thdng nhat véi bién ban ngay 16/11/2007. Do
d6, yéu cau khoi kién chia thira ké cua nguyén don khdng c6 co sé chp nhéan, dé
nghi Hoi déng xét xir chap nhan khang cdo cta 6ng Tran Puc H, stra ban an so
tham, khdng chip nhén yéu cau khéi kién chia thira ké ctia nguyén don.

Dai dién Vién kiém st nhan dan cap cao tai Da Néng phdt biéu:

Thua dat sé 127 va 150 c6 ngudn gbc cia cu T3, cu Nh dé lai. Ngay
07/11/2007, 6ng H viét gidy uy quyén sir dung dat ndng nghiép, iy quyén st dung
thira dit sb 1340, dién tich 1.664m® va thira dat sd 19 dién tich 1.232m? cho ba
Tran Thi Bach Y, Tran Thi Thanh T, Trin Thi Thu D, Nguyén Thi C. Ngay
16/11/2007, tai Uy ban nhan dan phuong Nguyén Nghiém, ong Tran Pic H va cac
ba Tran Thi Bach Y, Tran Thi Thanh T, Tran Thi Thu D, Nguyén Thi C lap thoa
thuan phan chia tai san chung ctua cha me dé lai; theo d6 ong Tran Pac H duoc
quyén sé hitu ngdi nha 107 Phan Pinh Phung, ba Nguyén Thi C va cac con dugc
quyén s& hitu ngdi nha 111 Phan DPinh Phung, giao thira dit sé 1340, dién tich
1.664m? va thira dat s6 19 dién tich 1.232m” cho ba Tran Thi Bach Y, Tran Thi
Thanh T, Tran Thi Thu D, Nguyén Thi C dong str dung. Tai phién toa so thim, ba
H2, ba X, 6ng H3 dong y vé6i bién ban ngay 16/11/2007. Do d6, c6 thé xac dinh di
san ctiia cu T3, cu Nh di duoc phan chia. Ban 4n so tham chdp nhan yéu cau khoi
kién chia thira ké ctia ba Y 1a khong dung. Vi vay, dé& nghi Hoi dong xét xir chap

nhan khang céo cua bi don va nguoi c6 quyén loi, nghia vu lién quan; cin ctr
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khoan 2 Diéu 308 Bo luat TH tung dan sy, stra ban an so tham, bac yéu cau khéi

kién chia thira ké cua nguyén don.

NHAN PINH CUA TOA AN

[1] Cu T3 va cu Nh ¢6 05 nguoi con chung; sau d6 vao nam 1960, cu T3 chung
song véi cu H2 c6 03 ngudi con chung. Cu T3 va cu Nh, cu T3 va cu H2 chung
séng déu trude thoi diém Luat Hon nhan va Gia dinh nam 1959 ¢6 hiéu luc ap dung
théng nhét trong ca nudc (ngay 25-3-1977) nén khong vi pham ché @6 hon nhan
mot vog mot chong Theo quy dinh tai Nghi quyét s6 35/2000/QH10 ngay 9/6/2000
ctiia Qudc hoi vé viée thi hanh Luat H6n nhan va Gia dinh va huéng dan tai Thong
tur lién tich s6 01/2001/TTLT-TANDTC-VKSNDTC-BTP ngay 03/01/2001 ctia Toa
an nhan dan téi cao, Vién kiém sat nhan dan toi cao, Bo Tu phap hudng dan thi
hanh Nghi quyet 5O 35/2000/QH10 ngay 09/6/2000 cua Qudc hoi thi cu T3 va cu
Nh, cu T3 va cu H2 chung song voi nhau trude ngay 03-01-1987 nén déu 1a quan hé
vo chong hop phap. Theo diém a muc 4 Nghi quyét sé 02/HPTP ngay 19/10/1990
ctia Hoi dong Tham phan TANDTC huéng din 4p dung mét sé qui dinh cta Phap
lénh Thira ké qui dinh: “Trong triong hop mét nguoi cé nhiéu vo (truée ngay 13-1-
1960 - ngay céng bé Ludt hén nhén gia dinh 1959 déi véi Mién Bic, trude ngady 25-
3-1977 — ngay cong bé danh muc van ban phdp ludt dp dung thong nhdt trong ca
nuéc - doi véi Mién Nam......... ma viéc két hén sau khéng bi hity bo bang ban dn c6
hiéu lwc phdp ludt thi tdt ca cdc nguoi vor déu 1a ngudi thira ké hang thir nhdt ciia
nguoi chong...”. Do d6, Toa an cip so thAm xac dinh nhimg nguoi thira ké cua cu
T3 gdm: cu Nh, cu H2, cac dng, ba Y, T, H, D, H5 (6ng H5 chét nam 2007 nén ba C
va cé4c con H1, C dugce thira k&), X, H3, Thl (6ng Thl chét nén cu H2 duge thira
ké), 1a ding phap luat.

[2] Viéc cong nhan quan hé vo chdng gitta cu T3 va cu H2 13 hop phép hay
khdng phai can c vao cac qui dinh phap ludt cia nudc Cong hoa xa hoi chu nghia
Viét Nam diéu chinh cac mdi quan hé hdn nhan ¢ yéu t6 lich sir. Khang céo cua ba
Tran Thi Bach Y vién dan phap luat hon nhan cia ché do cii (Viét Nam Cong hoa)
dé cho rang cu H2 khong phai 1a vo hop phép cua cu T3 nén khong c6 quyen d6i
v6i tai san trong thoi ky hén nhan va khong cé quyén hudng thira ké di san cia cu
T3 1a khong c6 co s chap nhan.

[3] Thira dat s 127 va thira dat sé 150 1a tai san do cu T3 duogc thira hudng
ctia cha me 1a cu H1 va cu Chl. Cu H1 chét vao khoang nam 1977-1978, cu Chl
chét nam 1973. Lic nay, dang co hai mbi quan hé hon nhan gitra cu T3 va cu Nh, cu
T3 va cu H2. Theo quy dinh tai Diéu 15 cta Luat HAn nhan va Gia dinh nam 1959
(c6 hiéu luc thi hanh tai mién Nam tir ngay 25-3-1977), vo va chong déu co quyén
s0 hitu, huong thy va su dung ngang nhau d6i v0i tai san co trude va sau khi cudi,
nén cac tai san quyen str dung dat tai thua dat sb 127 va 150 1a tai san chung cua cu
T3, cu Nh, cu H2, mdi nguoi c6 quyén dbi véi 1/3 tai san. Toa 4n cAp so thim xac
dinh cu H2 ¢6 quyén dbi voi 1/3 tai san va cu Nh chi ¢6 quyén dinh doat phan tai
san tuong tng 1/3 quyén st dung cac thira dt néu trén, 1a dung phap luat.
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[4] V& cong stc quan 1y di san, cu T3 chét nam 1988, cu Nh chét nam 1997,
ngay 13-01-2017, ba Y khoi kién yéu cau chia thira ké di san cua cu T3, cu Nh. Mic
du, cac dong thira ké khdng c6 thoa thuan chi dinh nguoi quan 1y di san nhung trén
thuc té, 6ng H va 6ng H5 13 nhitng ngudi quan ly di san sau khi cu T3, cu Nh mét.
Do d6, Toa an cép so tham trich cOng suc bao quan tai san cua cha me dé lai, mdi
ngudi huong thém % ky phan thira ké ctia cu T3, cu Nh 13 phu hop.

[5] V& “Gidy thudn giao quyén Xir dung dat viwon” ngay 20-7-1994, Toa an
cap so thdm xé4c dinh thira dat sb 127 va 150 1a tai san cua cu T3, cu Nh va cu H2.
Viéc cu Nh 1ap “Gidy thudn giao quyén xir dung dat vieon” ngay 20-7-1994 dinh
doat toan bd quyén st dung dat thira dat sb 127 va 150 ma khong c6 su dong ¥ cua
cu H2 va nhitng nguoi thira ké cua cu T3 gdm cu H2, ba Y, 6ng H3 va ba X Ia
khong dung phap luat. Do dé, Toa an cip so thim chia thira ké di san theo phép
luat, khéng xem “Gidy thudn giao quyén Xir dung dat vieon” ngay 20-7-1994 ¢6 noi
dung nhu mét di chtc hop phap, nhu khang céo cia ba Tran Thi Bach Y dé néu.

[6] Vé bién ban ngay 16-11-2007 vé viéc chia tai san chung cta cha me dé lai
sau khi chét, chua dugc xem 14 thoa thuén phan chia tai san chung hop phap vi
chua duoc tat ca cac dong so hitu tham gia ky vao bién ban. Mit khac, cic bén da
khong thuc hién dung theo bién ban thoa thuan, ba Y khiéu nai bién ban ngay 16-
11-2007, 6ng H nhén tién boi thudng do thu hoi dat ndng nghiép va ¢ tén trong
quyét dinh giao dét tai dinh cu khi Nha nudc thu hdi dat nong nghiép. Do d6, mic
du tai phién toa so tham, cu H2, ba X, OngH3coy kién théng nhét bién ban ngay 16-
11-2007 nhung Tda 4n cap so tham khong cén ctr bién ban ngay 16-11-2007 dé chia
tai san chung la c6 co so; nén khong thé chap nhan khang cao cua ong H, ba C va
nhimg nguoi co quyen loi, nghia vu lién quan cho rang tai san quyén sir dung dat
tai thira dat s6 127 va 150 da duoc dinh doat phan chia tai bién ban trén.

[7] Toa 4n cap so tham quyét dinh tinh gid tri 1/3 tai san ctia cu H2 trong cac
thira 127 va 150 thanh tién, tam giao cho 6ng H, ba C va cac con quan ly. Cu H2,
6ng H, ba C va cac con c6 quyén thoa thuin vé phan tai san ndy, néu co tranh chap
s& dugc giai quyét theo quy dinh cta phap luat, 12 hop 1y. Viéc tir chdi nhéan di san
ctia ba Tran Thi Thanh T ¢6 thé dugc thuc hién tai giai doan thi hanh an dan su.

[8] V& khang c4o ciia ba Y yéu cau 6ng H boi thudng thiét hai do tu y cho ba
Tran Thi Thanh T 122,3m? d4t va cho ong Tran Chin 80,8m? dét, la di san cua cha
me dé lai. Xét ndi dung nay khong duoc ba Y yéu cau Toa 4n cip so tham giai
quyét nén Toa an cap phuc thim khong c6 quyén xem xét.

[9] Vi vay, khdng c6 co s chép nhén quan dlem cua Luat su Huynh Ngoc A
va vy kién cta dai dién Vién kiém sat nhan dan cép cao tai Pa Nang, khéng chap
nhan khang céo cua cac dwong su gdbm ba Tran Thi Bach Y, 6ng Tran Ptc H, ba
Nguyén Thi C, ba Tran Thi Thu D, ba Pham Thi H2, ba Trin Thi Thanh T, ba Trin
Thi X, dng Tran Purc H3; can giir nguyén ban an so tham.

[10] Céc duong sy khong dugc chap nhan khang céo phai chiu an phi dan su
phtc thim. Puong sy 1a nguoi cao tudi c6 don dé nghi duoc mién an phi dan su
phtc tham,
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Vi cac lé trén,
QUYET PINH

Can ct khoan 1 DBiéu 308 Bo luat TH tung dan su;

Khéng chap nhan khang c4o cua nguyén don ba Tran Thi Bach Y;

Khéng chap nhan khang c4o cua bi don 6ng Tran Bac H, ba Nguyén Thj C;

Khéng chip nhan khang cdo ctia ngudi c¢6 quyén loi, nghia vu lién quan ba
Tran Thi Thu D, ba Pham Thi H2, ba Tran Thi Thanh T, ba Tran Thi X, 6ng Tran
buc H3;

Giit nguyén ban 4n dan sy so thdm sé 12/2019/DS-ST ngay 26 thang 3 nim
2019 cua Toa an nhan dan tinh Quang Ngai.

An phi dan sy phic thim:

Ba Nguyén Thi C phai chiu 4n phi dan sy phtic tham 1a 300.000d, di ndp tai
bién lai s6 AA/2018/0001645 ngay 26/4/2019 cua Cuc Thi hanh an déan sy tinh
Quang Ngai.

Ba Tran Thi Thu D phai chiu an phi dan su phtc tham 1a 300.000d, d3 ndp tai
bién lai s6 AA/2018/0001646 ngay 26/4/2019 cua Cuc Thi hanh an déan sy tinh
Quang Ngai.

Ba Tran Thi X phai chiu an phi dan su phac tham 1a 300.000d, da nop tai bién
lai s6 AA/2018/0001647 ngay 26/4/2019 ciia Cuc Thi hanh an dan su tinh Quang
Ngai.

Ong Tran Pac H3 phai chiu an phi dan sy phuc tham 13 300.000d, da ndp tai
bién lai s6 AA/2018/0001648 ngady 26/4/2019 cua Cuc Thi hanh 4n dan sy tinh
Quang Ngai.

Hoan tra ba Tran Thi Thanh T 300.000d an phi dan sy phuc tham, da nop tai
bién lai s6 AA/2018/0001644 ngdy 26/4/2019 cua Cuc Thi hanh 4n dan su tinh
Quang Ngai.

Ban an phtc tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND cép cao tai Da Ning; THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Quéng Ngai;

- Cuc THADS tinh Quéng Ngai;
- Nhitng ngudi tham gia t6 tung;

- Luu HSVA, HCTP, LT. o
(ba ky)

Lé Tw
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