TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH D@c ]é.ip -Tw Odo - Hanh phﬁc

Ban an sb: 122/2023/LD-PT
Ngay: 07/02/2023
VIV Tranh chap don phuong cham
durt hop ddng lao dong.

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Héi dong xét xir phiic tham gém cé:

Thdam phdan — Chii toa phién toa: Ong Db Giang
Cdc Tham phan: Ba Doan Thi Kim Thuy
Ong Bui Lién Minh
- Thuw ky phién toa: Ba Phan Tam Thao - Thu ky Toa an nhan dan Thanh pho
H6 Chi Minh.
- Dai di¢n Vién kiém sdt nhin din Thanh pho Hoé Chi Minh tham gia phién
toa: Ba Nguyén Thi Bao Tran - Kiém sat vién.

~ Vao ngay 07 thang 02 nam 2023 tai phong xtr an Toa an nhan dan Thanh
pho HO Chi Minh xét xir phtic thdm cong khai vu an thy 1y s6 89/2022/TLPT-LD
ngay 07 thang 12 nam 2022 vé viéc “Tranh chap don phuong cham dut hop dong
lao dong”.

Do ban 4n lao dong so thém’ s6 3783/2022/Lb-ST ngay 27/9/2022 cua Toa én
nhan dan thanh pho B, Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phic tham s6 6498/2022/QDPT-LD
ngay 26/12/2022 va quy¢t dinh hoan phién toa phic tham s6 501/2023/QDPT-LD
ngay 12/01/2023 giira cac duong su:

- Nguyén don: Ba Thach Thi S, sinh ndm 1993.

Tra tai: Quéc 16 K, phudng H, thanh phd B, Thanh phé H6 Chi Minh.

Nguoi dai dién hop phap cua nguyén don:

Ong Nguyén Thanh A, sinh nim 1991. (xin vang mit)

Pia chi lién lac: Qudc 16 B, phuong H, thanh phd B, Thanh phé H6 Chi Minh.
(Theo Vin ban ty quyén ngay 18/02/2022)

- Bi don: Cong ty Trach nhiém hiru han P.

Tru s6: Qudc 16 D, phuong B, thanh phd B, Thanh phé H6 Chi Minh.

Nguoi dai dién theo phap luat: Ong C — Giam déc

Nguoi dai dién hop phéap ctia bi don: Ba Nguyén Thi T — Quan 1y nhan su va
ba Ung Pat M — Tro 1y giam ddc (Theo Gidy tuy quyén sb 0702/2023/GUQ-PLK
ngay 07/02/2023). (xin ving mit)

- Nguoi khang cao: ba Thach Thi S, 1a nguyén don.



NOI DUNG VU AN:

Tai don khdéi ki¢n va 10i trinh bay ciia ngwoi dai di¢n theo iiy quyén ciia
nguyén don tham gia to tung tai Toa dan thi:

Ngay 22/02/2021, ba Thach Thi S dugc Cong ty TNHH P nhan vao lam viéc
tai cong ty voi vi tri Nhan vién dong géi, mie luong thir viéc 1a 5.525.000
ddng/thang; sau thoi gian thir viée thi ba S duge Cong ty ky hop dong lao dong xéac
dinh thoi han 12 thang tir ngay 01/5/2021 dén 30/4/2022 véi mirc lwong cung phu
cap 1a 6.500.000 dong/thang. Theo trinh bay cua nguoi dai dién hop phap cua
nguyén don thi trong qua trinh lam viéc, ba S ludn hoan thanh cong viéc duoc
giao, khong c6 vi pham hay bi ky luat gi. Tuy nhién, vao ngay 27/5/2021, bd phén
nhan su ctia Cong ty goi ba S téi 1am viéc dé thong bao cho ba S biét phal nghi
viéc vi Iy do dich Covid dién bién phirc tap, ba S khong dong ¥ voi thong bao nay.
Phia cong ty hira trao doi chuyén ba sang cong viéc khac dé lam nhung ba S ciing
khong dong y.

Ngay 29/5/2021, khi ba S dén lam viéc thi bao vé ctia Cong ty ngin can khong
cho ba vao bén trong. Sau do, ba dién thoai den Cong an phuong B yéu cau can
thiép, khi cong an dén thi bao vé cho ba vao ngdi trong phong bao vé ma khong cho
dén bo phan lam viéc. Sau d6, ba S khong dén Cong ty 1am viéc nita va Cong ty
cling khong c6 bat ctr thong bao nao yéu cau ba S tré lai lam viée.

Nay ba Thach Thi S khai kién yéu cau Toa an budc cong ty TNHH P phai boi
thudng thiét hai do don phwong cham dut hop dong lao dong trai phap luat véi ba.
Cu thé yéu cau cong ty phai:

- Thanh toan tién lwong cho ba nhitng ngay khong duoc lam viée (tir ngdy
27/5/2021 dén ngay 27/9/2022) 13: 6.500.000 dong x 16 thang = 104.000.000 dong.

- Thanh toan tién bao hiém xa hoi, bao hiém y té, bao hiém that nghiép, bao
hiém tai nan lao dong 1a: 21.5% x 6.500.000 dong x 16 thang = 22.360.000 dong.

- Boi thuong 02 thang tién luong do don phuong cham dut hop dong lao dong
trai phap luat 13: 6.500.000 dong x 02 thang = 13.000.000 dong.

- 12 ngay phép nam 2021 14 2.000.000 dong.
- 30 ngay vi pham thoi han béo trude 1 6.500.000 dong.

Tong s tién boi thuong ma nguyén don yéu cau khoi kién ban dau 1a
147.860.000 dong.

Tai don khéi kién b sung dé ngdy 22/02/2022, ba Thach Thi S xéc dinh bi
don da cham dut hop dong lao dong trai phap luat voi ba, bi don phai c¢6 trach
nhiém boi1 thuong thi€t hai nhu sau:

- Boi thuong tién luong trong nhitng ngay khong dugc 1am viée (09 thang) 1a
58.500.000 dong.

- BOi thuong tién bao hiém xa hoi, bao hiém y té, bao hiém that nghiép theo
muc 21% cua 10 thang 1a 13.975.000 dong.

- 02 thang tién luong theo hop dong lao dong 1a 13.000.000 dong.



- Boi thudong thém 02 thang ‘tién lwong vi nguoi lao dong khéng mubn quay
trd lai lam vi¢c nitra: 13.000.000 dong.

- 12 ngay phép nam 2021 1a: 2.000.000 dong.
- 30 ngay do vi pham thoi han bao trude: 6.500.000 dong.

Téng s6 tién do nguyén don co yéu cau bo sung (tir ngdy 29/5/2021 dén ngay
16/6/2022) 1a 129.270.000 dong (theo Bién ban hoa giai 1ap ngay 08/8/2022).

Nguwoi dai dién theo iy quyén ciia bi don Cong ty TNHH P trinh bay:

Cong ty xac nhan vao ngdy 01/5/2021 cong ty co ky hop dong lao dong sb
52/2021/HPLP-PLK xéac dinh thoi han 12 thang (tir ngay 01/5/2021 dén ngay
30/4/2022) v61 nguyén don. Theo hop déng lao dong, ba Thach Thi S 1a nhan vién
dong goi san pham, luong co ban 13 5.000.000 dong/thang. Trong qué trinh thuc
hién hop ddng, ba S 1am viéc chua du 01 thang thi tu ¥ bo viée, Cong ty c6 lién lac
v6i ba S thi ba S néi khong trd vé cong ty lam viéc nita. Tai thoi diém thang
5/2021, tinh hinh dich bénh Covid cang thang, dién bién phtc tap; Cong ty du kién
sap xép lai nhan sy nhung chua thong bao, chi truyén dat dén can bo quan 1y. Khi
dugc trao doi vé ndi dung nay, ba S khong tan thanh. Ngay 29/5/2021, khi dén
Cong ty, ba S khong vao vi tri lam viéc ma doi ra vé. Khi bao vé Cong ty khong
dap ung, ba S noi1 s€ bdo Cong an phuong xur ly. Vi ly do nhu vy, Cong ty khong
chap nhan yéu cau khoi kién ctia nguyén don. Vé tién luong trong thoi gian 1am
viéc, Cong ty da tra du cung thoi gian tham gia bao hiém xa hoi cho ba S.

Tai Ban 4n lao dong so tham s 3783/2022/LD-ST ngay 27/9/2022, Toa an
nhan dan Thanh phd D, Thanh phd H6 Chi Minh da cin ctr vao quy dinh tai Piéu
34, Diéu 35, Diéu 38, Diéu 40, Diéu 131, Diéu 212, Diéu 214 cua Bj luat Lao
dong nam 2019;

Ap dung Diéu 19, Diéu 21 Luét Bao hiém xa hoi naim 2019;

Can cu Luat Phi va I¢ phi nam 2015;

Can ctr Nghi quyét 326/2016/UBTVQHI14 ngay 30/12/2016 cta Uy ban
thuong vu Québc hoi quy dinh vé muc thu, mién giam, thu, ndp, quan 1y va str dung
an phi, 1¢ phi Toa an.

Tuyén xu:

1. Khong chip nhéan toan bd yéu cau khai kién cta ba Thach Thi S d6i voi
Cong ty TNHH P vé viéc yéu cau thanh toan, bdi thuong tong cong sd tién
147.860.000 dong (trong d6, thanh toan tién lwong trong nhitng ngay khong duoc
lam viéc tir ngay 29/5/2021 dén ngay 27/9/2022 1a 104.000.000 dong; thanh toan
tién dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép, bao hiém tai nan
lao dong 1a 22.360.000 ddng; bdi thudng 02 thang tién luong do don phuong chim
dut hop dong lao dong trai phap luat 1a 13.000.000 dong; 12 ngay phép nim 2021
13 2.000.000 ddng; 30 ngay vi pham thoi han bao trude 1a 6.500.000 dong).

2. An phi: Ba Thach Thi S khong phai chiu 4n phi lao dong so tham.

Ngoai ra ban an con tuyén quyén khang cdo va nghia vu thi hanh an.



Saq khi xét X}”I so tham, ngay 03/10/2022, ba Thach Thi S c6 don khang céo
khong dong y quyet dinh cua ban an lao dong so tham cta Toa an nhan dén Thanh
pho B, Thanh ph6é H6 Chi Minh véi hai 1y do:

- Toa so thém chua lam r van dé co hay khong vi€c bi don dé don phuong
cham dut hop dong lao dong trai phap luat déi vo1 nguyén don.

- Tda so tham khong 1am rd dugc van Qé c6 hay khong sy thura nhan cua bi
don tai Bién ban lam viéc ngay 03/5/2022 vé viéc thong bdo diéu chuyén nguyén
don sang lam cong viéc khéc.

Vi céc ly do trén, nguyén don khang céo yéu pﬁu bi don phai tra cho nguyén
don so tién 147.860.000 dong do don phuong cham dut hgp dong lao dong trai
phap luat.

Tai phién toa phuc tham, nguyén don ba Thach Thi S c¢6 ngudi dai dién hop
phap 1a 6ng Nguyén Thanh A va bi don Cong ty TNHH P c6 nguoi dai dién hop
phép 1a ba Nguyén Thi T va ba Ung Pat M ¢6 don dé nghi giai quyét vang mat.

Dai dién Vién kiém sdt nhin din Thanh phé Hé Chi Minh tham gia phién
toa phat biéu y kién cua Vién kiém sat vé viéc chap hanh Phap ludt To tung din
sw trong qud trinh gidi quyét vu dn tai giai doan phuc tham nhw sau:

- Vé t6 tung: Tur khi thy 1y phac tham cho dén thoi diém nay, Tham phéan, Hoi
dong xét xur phic tham, thu ky va cac duong sy da tuan thu ding quy dinh cua
phap luét to tung dan sy trong qua trinh giai quyét vu an tai giai doan phic tham.

- V& ndi dung: Can cir vao Hop ddong lao dong sd 52/2021/HPLD-PLK
(khong co6 ngay ky) thé hién giira ba Thach Thi S va Cong ty TNHH P - sau day
viét la Céng ty di ky HPLD xac dinh thoi han 12 thang (tr 01/5/2021 dén
30/4/2022), nguot dai dién cho Cong ty ky HDLD la dng Truong Chi Minh - Pho
Giam ddc, v6i nhimg thoa thuén nhu sau:

+ Dia diém lérp viéc: tai Van phong hodc tai dia diém khac do Cong ty chi
dinh tai ting thoi diém;

+ Chtrc danh: Nhan vién dong goi;

+ Cong viéc phai lam: Theo ban mo ta cong viéc; cong viéc khac do Cong ty
giao tuy tung thoi diém phu hop voi kha nang cia nguoi lao dong va nhu cau cia
Cong ty.

1 Luong co ban: 5.000.000 ddng; phu cép: 1.500.000 ddng. Tong: 6.500.000
dong/thang (lwong dong BHXH 1a 5.000.000 dong).

- Theo trinh bay cua nguyén don tai Pon khoi kién va tai phién toa so tham,
su viéc tranh cha phat sinh khi ngay 27/5/2021, B phan nhan su cua Cong ty goi
ba S dén 1am viéc dé thong bao cho ba S nghi viéc véi Iy do: Tinh hinh dich bénh
Covid phurc tap nhung ba khong dong y. Cong ty trao ddi chuyén ba sang bd phan
khac lam, ba S ciing khong ddng .

- Ngay 29/5/2021, khi ba S dén 1am viéc bao vé Cong ty khong cho ba S vao
lam. Sau d6, ba S dién thoai cho Céng an phudng B yéu ciu can thiép, sau khi
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Cong an t61 lam viéc thi Cong ty cho ba vao nhung yéu cau ngdi & Phong Bao v¢
ma khong cho dén bo phan lam viéc. Sau ngay 29/5/2021, ba S khong dén Cong ty
nita va Cong ty ciing khong c6 bat ctr thong bao nao yeu cau ba S quay lai lam
viéc. Ba S nghi viéc cho dén khi khoi kién ra Toa.

Tuy nhién, day chi 1a 161 trinh bay tir phia nguyén don.

- Phia Cong ty cho rang ba S lam viéc chua du 01 thang thi ty ¥ bo viéc vé
qué tranh dich khéng c6 thong bao. Cong ty di cb ging lién hé nhung ba S khéng
tGi Cong ty 1am viéc. Sau khi tinh hinh dich bénh 6n dinh, Céng ty c6 yéu cau ba S
quay trd lai lam viéc nhung ba S thong bdo khong trd lai lam viéc nira.

Xét thay:
- Theo quy dinh tai Piéu 13 ciia BLLD 2019 thi:

“l. Hop dong lao dong la sw thoa thudn giita nguoi lao dong va nguoi su
dung lao dong ve vigc lam c6 tra cong, tién lwong, diéu kién lao dong, quyén va
nghia vu ciia moi bén trong quan hé lao déng...

2. Truoc khi nhan nguoi lao dong vao lam viéc thi nguoi si dung lao dong
phai giao két hop dong lao dong voi nguoi lao dong ™.

‘ Pong thot, tai khoan 3 va khoan 5 Piéu 18 cua BLLD 2019 quy dinh vé tham
quyén giao két HDLD nhu sau:

“3. Newoi giao két hop dong lao dong bén phia nguoi sir dung lao déng la
nguoi thugc mot trong cdc truong hop sau day:

.a) Nguoi dai dién theo phap ludt cua doanh nghiép hodc nguoi dwgc uy
quyén theo quy dinh cua phap ludt,

b) Nguoi dirng ddu co quan, {67 chirc co tw cdch phap nhan theo quy dinh cua
phap luat hodc nguoi duoc uy quyén theo quy dinh cua phap ludt;

¢) Newoi dai dién ciia hd gia dinh, té hop tdc, t6 chirc khdc khéng c6 tir cdch
phadp nhdn hodc nguoi duoc uy quyén theo quy dinh cua phap ludt;

d) Cd nhén truc tiép sir dung lao déng.

5. Nguoi dwoc uy quyen giao két hop dong lao déng khéng dwge 1y quyén lai
cho nguoi khdc giao két hop dong lao dong”.

Theo tinh than cta nhing diéu luat vién dan trén thi viéc giao két va cham dut
HDLD gitta Cong ty va ba Thach Thi S vé phia Cong ty phai 13 nguoi co tham
quyén bao gdm: Nguoi dai dién theo phap luét cua Cong ty; ngudi dung dau Cong
ty hodc ngudi dugc Cong ty Gy quyén.

Trong toan bo hd so khong c6 tai liéu nao thé hién nguoi dai dién theo phap
luat cua Cong ty; nguoi ding dau Cong ty hodc ngudi duge Cong ty uy quyén da
ban hanh Vian ban chdm duat HPLD vé6i ba Thach Thi S. Tai Bién ban cudc hop
vao ngay 12/6/2021 cua Cong ty khi dé cap dén tinh hinh san xuét c6 doan: “Mot
s6 cong nhdn vién dudi san xudt khéng di lam va ciing khéng théng bdo cho
Truong bo phan. Bo phdn dong goi co nhan vién Thach Thi S tir ngay 01/6/2021
dén hém nay van chwa thdy di lam lai. T6 trwdéng dd nhiéu lan lién lac nhung
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khéng lién lac dwoce”. Thuc té, sau ngay 29/5/2021, ba Thach Thi S da khong dén
Cong ty lam viéc, ciing khong c6 thic mic, khiéu nai gi d6i v6i Ban giam ddc cua
Cong ty.

- Theo tra 10i x4c minh ctia Cong an phudng B, thanh phd P tai Quyét dinh yéu
cau cung cap tai lidu, chimg ct cua Toa an sd 13/2022/QD-CCTLCC ngay
04/7/2022 thi: Ngay 29/5/2021, Cong an phuong B khong c6 lam vi¢c vai ba Thach
Thi S nén khong c6 tai liéu cung cap cho Toa an.

- Kém theo ho so, dai dién ciia ba Thach Thi S ¢6 cung cap cho TAND thanh
phd D doan ghi 4m ma theo Vin ban trinh bay vé ngudn gdc xuat xu cua tai liéu
ghi 4m ngay 05/10/2022, ong Nguyén Thanh A - dai dién theo ty quyén cia ba
Thach Thi S trinh bay duoc ghi 4m vao ngay 05/3/2022 giita 6ng va ba Nguyén
Thi T - dai dién Cong ty, do cac bén khong 1ap bi€n ban hoa giai nén 6ng ghi am
lai. Xét doan ghi &m nhan théy:

Theo quy dinh tai biéu 93 BLTTDS 2015: “Churng cw trong vu viéc dan sy la
nhitng gi c6 thét diege dwong si va co quan, to chire, cd nhdn khdc giao ndp, xudt
trinh cho Toa dn trong qud trinh té tung hodc do Toa dn thu thdp dwoc theo trinh
tw, thu tuc do Bo ludt nay quy dinh va dwoc Toa an sw dung lam can cw dé xdc dinh
cdc tinh tiét khdach quan cia vu dn ciing nhuw xdc dinh yéu cdau hay sw phdn déi ciia
dwong sy la co can cir va hop phap”.

Tai khoan 1 Diéu 94 BLTTDS 2015 quy dinh ngudn cta chimg ctr gom:

b

“1. Tai lieu doc duoc, nghe duoc, nhin duoc, dir lieu dién tur... "
Dong thoi, tai khoan 2 Diéu 95 BLTTDS 2015 ciing quy dinh:

“2. Tai liéu nghe dwoc, nhin duwoc duoc coi la chung ci néu dwoc xudt trinh
kem theo van ban trinh bay cua nguoi co tai liéu do vé xudt xir ciia tai liéu néu ho
tir thu dm, thu hinh hodc van ban cé xdc nhdn cia ngwoi da cung cdp cho nguoi
xudt trinh vé xudt xir cua tai liéu dé hodc van ban vé su viéc lién quan toi viéc thu
am, thu hinh do”.

Tai liéu ghi 4m cta nguyén don 1a mot trong nhitng ngudn cua chimg ¢l theo
quy dinh ctia phép luat, tuy nhién doan ghi 4m chi la cudc noéi chuyén trao doi giira
01 nam va 02 nit, khong thé hién duogc 1 ciia ai? C6 phai cua ba T hay khong? Ba
T 14 ai? Co6 tham quyén gi trong Cong ty trong viéc cho nguoi lao dong nghi viée
va dén lam viéc v6i ong Hai theo tu cach gi? Do ai iy quyén? Do do, tai liéu nay
chua du co s& dé Toa an st dung lam can cu dé xac dinh céc tinh tiét khach quan
ctia vu an dé dua vao nhan dinh giai quyét trong vu kién nay.

Tai phién toa sor,thém, phia bi don khong thira nhén c6 viéc goi nguyén don
Ién lam viéc d€ cham dut HDLD vao ngay 27/5/2021. Nhu vay, sau ngay
29/5/2021 ba S da tu y nghi viéc ma chua c6 bat cir van ban nao ctia nguoi st dung
lao dong.

Tt nhitng phan tich trén, khong c¢6 co s¢ cho rang Cong ty da don phuong
cham dat HDLD trai phép luat voi ba Thach Thi S.



Do do, viéc Toa an cép so tham bac yéu cau khoi kién cua ba S dbi véi cac
yéu cau lién quan dén viéc don phuong chim diat HDLD gdm: Thanh toan tién
lwvong nhitng ngay khong dugc lam viée (tir 29/5/2021 dén ngay 27/9/2022) 1a
6.500.000 dong x 16 thang = 104.000.000 dong; bdi thudong 02 thang tién lwong do
don phuong chdm diat HDLD trai phap luat 1a 13.000.000 dong; 30 ngdy vi pham
thoi han bao trudce 13 6.500.000 déng 1 co co s6.

* Po6i voi yéu cau tra 12 ngay phép nam 2021 13 2.000.000 ddng, nhan thay:
Can ctr quy dinh khoan 2, 3 Piéu 113 BLLD 2019 thi:

“2. Nguoi lao dong lam viéc chuwa du 12 thang cho mot nguoi su dung lao
dong thi so ngay nghi hang nam theo ty lé twong wng voi so thang lam viéc.

3. Truong hop do théi viée, bi mdt viéc lam ma chwa nghi hang nam hodc
chua nghi hét s6 ngay nghi hang nam thi duwoc nguoi su dung lao dong thanh toan
tién lwong cho nhitng ngay chua nghi”.

Theo quy dinh tai khoan 9 Piéu 65 Nghi dinh s6 145/2020/ND-CP ngay
14/12/2020 quy dinh chi tiét va hudng dan thi hanh mot sé diéu cia BLLD vé diéu
kién lao dong va quan hé lao dong thi thoi gian dugc coi 1a thoi gian lam viéc dé
tinh sd ngay nghi hang nim cua nguoi lao dong 13 “Thoi gian phdi ngirmg viéc,
nghi viéc khéng do 16i ciia nguwoi lao déng”’. Truong hop nay, ba Thach Thi S da tu
¥ nghi viéc ma chua c6 vin ban théng bao hay quyét dinh chinh thic niao ctiia Céng
ty nén ba khong dugc hudng ngay nghi hang nam nay.

* D61 v6i yéu cau thanh toan tién dong BHXH, BHYT, BHTN, BHTNLD la
21,5% x 6.500.000 dong x 16 thang = 22.360.000 dong, nhan thay:

Theo quy dinh tai khoan 3 Piéu 65 LBHXH 2014: “Nguwoi lao dong khéng
lam viéc va khéng huwong tién lwong tiv 14 ngay lam viéc tré 1én trong thdng thi
khéng dong BHXH thding d6. Thoi gian nay khéong dwoc tinh dé hwong BHXH, trir
triong hop nghi viéc hudng ché dg thai san”.

~ Sau khi ky HDLD, ba Thach Thi S chi lam viéc cho Cong ty 01 thang (tr 01/5
dén 29/5/2021).

Cin clr vao Vian ban s6 1209/BHXH-THU ngay 02/6/2022 cia BHXH thanh
phé b thi ba Thach Thi S ¢6 qua trinh dong BHXH, BHYT, BHTN, BHTNLD-
BNN nhu sau: Thang 05/2021 véi chirc danh nhan vién dong goi cua Cong ty
TNHH P v6i mtc lwong 5.000.000 dong, diy 1a muc luong dong BHXH theo
HPLD di ky. Cong ty da giai quyét BHXH cho ba phu hop véi quy dinh tai khoan
2 Piéu 89 LBHXH 2014 duoc hudéng din boi Piéu 17 Nghi dinh 115/2015/ND-CP
ngay 11/11/2015. Ba S da dugc BHXH chét s6 ngay 28/6/2021. Ba ciing dd nhan
lai S6 BHXH.

Do do, viéc cap so tham bac toan bo yéu cau khéi kién cua ba S 1a ¢6 co sé.

Tt nhitng phén tich trén, dé nghi Hoi ddng xét xtr: Can ¢t quy dinh tai khoan
1 Piéu 308 BLTTDS 2015: Bac yéu cau khang cdo cta nguyén don, giir nguyén
ban an so tham.

NHAN PINH CUA TOA AN:



Sau khi nghién clru ho so vu an duoc thim tra cong khai tai phién toa, Hoi
dong xét xir phtic tham nhan dinh:

A. V& hinh thtrc: Pon khang cdo clia nguyén don lam trong thoi han luat dinh
1a hop 1¢. Nguyén don thudc truong hop duoc mién nop an phi lao dong so thAm
va mién nop tam tmg an phi phuc thim nén dugc chip nhan xem xét khang céo
theo trinh tu phiic tham.

B. V& noi dung giai quyét vu an:

|. Xem xét yéu cau khang céo cta ba Thach Thi S, Hoi dong xét xir phuc
tham nhan thay:

[1] Ba Thach Thi S duoc nhan vao lam viéc tai Cong ty TNHH P theo hop
dong lao dong xac dinh thoi han 12 thang (tinh tr ngay 01/5/2021 dén ngay
30/4/2022) véi mire lwong va phu cp luong 1 6.500.000 dong/thang, cong viée 1a
nhan vién doéng goi. Theo trinh bay ctia nguyén don, trong qué trinh lam viéc tai
day ba S ludn hoan thanh cong viéc dugc giao, khong vi pham hay bi ki luét gi.
Tuy nhién, ngay 27/5/2021, bé phéan nhan sy cua Cong ty moi ba toi lam viée dé
thong bao rang ba phai nghi viéc do tinh hinh dich bénh Covid 19 phtrc tap. Nhan
thong bio nay ba khong dong y, Cong ty hira s& trao d6i chuyén ba sang cong viéc
khac nhung ba ciing khong dong .

Hai ngay sau, ngay 29/5/2021, ba di lam viéc lai thi bao vé khong cho ba vao
bén trong Cong ty. Ba S da dién thoai cho Cong an phuong B, thanh phé P nho
can thiép thi bao vé Cong ty cho ba vao bén trong ngdi nhung khong cho dén chd
lam viéc. Tir d6 ba S khong dén Cong ty 1am viéc nita va Cong ty khong c6 bét ctr
thong béo ndo yéu cau ba S quay trd lai lam viéc.

Nay ba S khai kién cho rang bj don Céng ty TNHH P da don phuong chim
dut hop dong lao dong trai phap luat ddi véi ba; dong thoi yéu cau bi don phai bdi
thuong thiét hai voi tong so tién 147.860.000 dong nhu khang cao di liét ké. Xem
xét yéu cau trén cua duong su dd dugc néu tai phién toa so thim, Hoi dong xét xur
phuc tham thiy rang: Thuc té vao thoi diém thang 5/2021, tinh hinh dich bénh
Covid trén dia ban Thanh phé H6 Chi Minh dién bién rat phtrc tap. Mic du khong
thong bao chinh thirc dén cac nhan sy dang lam viéc tai Cong ty bang van ban vé
truong hop phai nghi viéc do gidn cach xi hoi, nhung khi dugc trao d6i vé noi
dung nay thi ba Thach Thi S khong dong . Ngay 29/5/2021, khi vao Cong ty, ba S
khong dén bd phan 1am viéc dé thuc hién nhiém vu ma doi ra vé, khi nhéan vién cia
Cong ty dén giai quyét phan tng trén thi ba S néi s& yéu cau Cong an dén 1am viéc.
Sau d6, c6 mot ngudi mic thudng phuc ty xung 13 cong an phudng dén tru so
Cong ty nhung khong 1ap Bién ban lam viéc rdi ra vé. Tai Phiéu tra 16i xac minh
cia Cong an phuong B, thanh phd P ngay 29/5/2021 thi trong ngay nay Cong an
phuong khong ¢6 1am viée hay 1ap bién ban vé ndi dung gi v6i ba Thach Thi S.

Trong don khang céo, ba Thach Thi S c6 dat van dé: Co hay khong viéc bi
don da don phuong cham dit hop dong lao dong trai phap luat v6i nguyén don
hodc Toa so thAm khong lam rd dugc van dé co hay khong su thira nhan cua bi don
tai Bién ban lam viéc ghi ngay 03/5/2022 vé thong bao diéu chuyén nguyén don
sang lam cong vi¢c khac.



V& noi dung c6 hay khéng viéc bi don don phwong chim dat hop dong lao
dong trai phap luat di v6i nguyén don, Hoi dong xét xtr phuc tham thiy rang: Sau
khi ky hop ddng lao dong xac dinh thoi han 12 thang ddi voi ba Thach Thi S,
khéng c6 bat cr van ban hodc quyét dinh hanh chinh nao cé trong hd so vu an thé
hién Cong ty TNHH P di don phwong cham dut hop dong lao dong dbi véi ba S,
cho nén yéu cau ma duong su néu ra trong don khang cdo khong cé co so phap 1y
dé xem xét chap nhan.

Vé van dé tiép theo nguyén don cho rang Tda 4n cap so thim khong 1am rd
duoc van dé c6 hay khong sy thira nhan cta bi don tai Bién ban lam viéc ghi ngay
03/5/2022 (ba S da ghi sai ngdy, thang 1a 05/3/2022), tai phién toa so tham lac 10
gid ngdy 27/9/2022 tai Toa an nhan dan Thanh phé B, ba Nguyén Thi Ha (1a dai
dién theo uy quyén cua bi don) c6 xac dinh tai but luc s6 107 nhu sau:

- Bi don cho biét c¢6 thoa thuan trao d6i cham dut hop dong lao dong khong?
- Chung t6i khong don phuong chdm dit hop dong.

- Tai sao hoa giai ngay 05/3/2022, ba T thura nhan c6 moi nguyén don 1én
thong bdo cham dat hgp dong lao dong?

- Noi dung nay khong co, chung toi khong hé goi nguyén don 1én dé thong
bdo cham dut hop dong lao dong.

Tir trich din va ddi thoai nhu d& néu phan trén, Hoi dong xét xtr phic tham
xét thay: Viéc nguyén don ba Thach Thi S cho rang Cong ty TNHH P di chu dong
cham dut hop dong lao dong trai phap ludt ddi véi ba 1a khong dang, khong xac
dinh rd va chinh xac giai thoai d6i  dap gitra cac bén da bi dai dién bi don phan tng
vi cong ty khong c6 thong bao vé viéc cham dut hop dong lao dong véi nguyén
don. Viéc ba S dé nghi Toa phuc tham xem xét, chip nhan khang cao, sira ban an
so thim theo hudng chép nhan toan bo yéu cau khai kién cia nguyén don la khong
c6 can cu phap ly dé xem xét chap nhan, can gilr nguyén quyét dinh cua ban 4n so
tham nhu dé nghi cua Kiém sat vién Vién kiém sat nhan dan Thanh ph6é H6 Chi
Minh tham gia phién toa.

[2] ~Vé an phi lao dong so tham va phtic thim: Nguyén don ba Thach Thi S
duoc mién ndp; bi don Cong ty TNHH P khong phai chiu &n phi.

Vi cac € trén, )
QUYET PINH
Can ctr Khoan 1 Piéu 308 B luat T tung dan sy nam 2015;

~ Ap dung Dicu 13, khoan 3 va khoan 5 Dicu 18, Dicu 34, Dicu 35, Dicu 38,
Piéu 40, Dicu 93, khoan 1 Piéu 94, khoan 2 Dicu 95, khoan 2 va khoan 3 Diéu
113, Piéu 131, Piéu 212, Diéu 214 ciia Bo luat Lao dong ndm 2019;

Ap dung khoan 9 Piéu 65 Nghi dinh s0 145/2020/ND-CP ngay 14/12/2020
quy dinh chi tiét va huéng dan thi hanh mot s6 di€u cia B0 luat Lao dong;

Ap dung khoan 3 Diéu 65, khoan 2 Diéu 89 Luat Bao hiém x4 hoi nim 2014;
Ap dung Diéu 19, Diéu 21 Luat Bao hiém xa hoi nam 2019;



Can cuo Nghi quyét 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban
thudng vu Quéc hdi quy dinh vé mirc thu, mién giam, thu, ndp, quan 1y va sir dung
an phi, 1¢ phi Toa an;

Can ctr Luat Thi hanh an dan su.
Tuyén xu:

I. Pon khang c4o ctia nguyén don lam trong thoi han ludt dinh 14 hop 1€ nén
duoc chap nhan xem xét theo trinh tuy phiic tham.

II. Khong chip nhan yéu cﬁy khang cao cua nguyén don. Gilr nguyén quyét
dinh cua Ban an lao dong so tham s6 3783/2022/LDST ngay 27/9/2022 Toa an
nhan dan Thanh pho B, Thanh pho H6 Chi Minh nhu sau:

1. Khong chip nhdn toan bd yéu cau khai kién cta ba Thach Thi S d6i voi
Cong ty TNHH P vé viéc yéu cau thanh toan, bdi thudng tong cong sd tién
147.860.000 dong (trong do, thanh toan tién luong trong nhiing ngay khong dugc
lam viéc tir ngay 29/5/2021 dén ngay 27/9/2022 1a 104.000.000 dong; thanh toan
tién dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép, bao hiém tai nan
lao dong 1a 22.360.000 dong; boi thuong 02 thang tién lvong do don phuong cham
dut hop dong lao dong trai phap luat 1a 13.000.000 dong; 12 ngay phép nam 2021
14 2.000.000 dong; 30 ngay vi pham thoi han bao trude 1 6.500.000 dong).

2. V& an phi lao dong so thim va phac tham:

Nguyén don ba Thach Thi S duoc mién ndp; bi don Cong ty TNHH P khong
phai chiu an phi.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Trudng hop ban 4n duge thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan su co quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi
cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh an dan
su; Thot hi¢u thi hanh an duoc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh
an dan su.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhén dan Téi cao; THAM PHAN — CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TP.HCM;

- VKSND cép cao tai TP.HCM;

- Vién kiém sat nhan dan TP.HCM;

- Toa 4n nhan dan thanh phd D;

- Cyc Thi hanh dén sy Thanh phé Ho Chi Minh;

- Céc duong sy (dé thi hanh);

- Luu. Do Giang
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