TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM

THANH PHO HO CHi MINH Doc 1ap — Tw do — Hanh phiic

Ban 4n s6: 314/2018/DSPT
Ngay: 26/3/2018

V¢ viéc “Tranh chép bdi thuong
thiét hai ngoai hop dong”

NHAN DANH )
NUQC ,C(:)NG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHI MINH
Vé6i thanh phin Héi dong xét xir phiic thim gom cé:
Tham phan — Chu toa phién toa: Ba Pham Thi Thao
Céac Tham phan: 1/ Ba Nguyén Thi Huyén
2/ Ong Pham Hoéng Giang

Thu ky Toa 4n ghi bién ban phién toa: Ba Bui Lé Hoang Yén.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh tham gia phién
toa: Ong Phan Vian Kién — Kiém sat vién.

Ngay 26 thang 3 ndm 2018, tai tru s& Toa an nhan dan Thanh ph HO Chi
Minh xét xtr phc tham cong khai vu an dén su thu Iy sé 54/2018/TLPT-DS
ngay 02 thang 02 ndm 2018 vé viéc “Tranh chép boi thudng thiét hai ngoai hop
dong”.

Do Ban 4n dan sy so thdm sé 357/2017/DS-ST ngay 26 thang 12 nim
2017 cua Toa an nhan dan Quan S bi khang cdo;

Theo Quyét dinh dua vu an ra xét xtr sb 794/2018/QDPT-DS ngay 28
thang 02 ndm 2018 va Quyét dinh hodn phién toa sé 1627/2018/QDPT-DS ngay
20 thang 3 nam 2018 gifra cac duong su:

Nguyén don: Ba Ng6 Thi A, sinh nam 1960 (c6 mat)
Dia chi: S6 397/17 L, Phudng C, Quan S, Thanh phé HO Chi Minh.

Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Ong Lé Binh Z,
sinh ném,194}5, la luat su Van phong luat su Lé Binh Z, thudoc doan luat su
Thanh ph6 H6 Chi Minh (c6 mat).

Bi don: Ba Nguyén Thi My B, sinh nim 1963 (c6 miit)
Dia chi: S6 30/60 N, Phuong C, Quéan S, Thanh phd Ho Chi Minh.

NOI DUNG VU AN:



Theo don khéi kién dé ngay 09/3/2017 ciing 16i khai ciia ba Ngo Thi A la
nguyén don trinh bay:

Khoang gan 7 gio toi ngdy 20/01/2013 ba A ra tudi cy thi chong ciia ba B
chiri ba A va ba A c6 chui lai. Sau d6, ba B budc ra va kéu chong ba B v6 nha
va ba B gay cai voi ba A, dung nhirng 101 1€ tho tuc chiri ba A. Vi vay, ba A ¢o
chti lai va n6i néu mubn danh thi qua nha ba A ma danh ba A. Ba B 1ién néi con
trai va con dau chay qua danh ba A. Khi con trai va con dau ba B budc qua nha
ba A thi anh hai bA A m& cira ra ding nhin. Vi thay anh hai ba A nén con trai va
con dau ba B bo vé. Sau dé, ba B dimg giita dudong N, ddi dién miéu Ngii hanh
gan nha s6 30/37, 30/39, 30/41, 30/52, 30/54, 30/56 N, dung nhiing cau tuc tiu
chiri ba A, cu thé: “May la con hd dd, mét day”, vi vay ba A noi lai: “May la td
truong to dan phé ma may ndi chuyén mat day vy thi ndi duoc ai” va ba B tiép
tuc dung nhitng 161 1€ tho tuc chiri ba A. Khi ba B n6i nhiing 161 1€ nay ba A nghi
1a c6 ngudi nghe nhung cu thé ngudi nao thi ba A khong biét, con éng M thi
dang ¢ nha c6 nghe duoc su viéc hay khong ba A ciling khong biét.

Sau khi chiri ba A xong thi ba B vira chay vé huéng Uy ban nhan dan
Phuong C, Quan S, Thanh phd HO Chi Minh vira néi: “Né lay nguoi ta r6i”. Khi
d6, ba A thiy dugc nira nguoi trong nha gan d6 c¢6 nghe su viéc nhung ba A
khong biét cu thé nguoi d6 1a ai, mot 14t sau ba A thay ngudi ¢ bude ra nhin ba
A cudi thi ba A méi biét 1a ba Poan Thi Bich H. Sau do, ba B chay tro vé nha va
tiép tuc noi: “ N6 ldy ngudi ta réi” va ba A c6 thiy ba Tran Kim N d noéi véi ba
B 1a: “ Théi di vo di, dimg noi gi nita hét” réi vao nha néi chuyén voi ba B mot
hdi 1au. Sau d6, ba N ciing quay ra ndi chuyén véi ba A.

Ba A cho rang ba Nguyén Thi My B d4 xuc pham danh dy nhan pham cia
minh, nén ngay 10/3/2017 ba Ngo Thi A ndép don khoi kién va yéu cau ba
Nguyén Thi My B, sinh ndm 1963, tra tai 30/60 N, xin 15i cong khai truéc T
dan phd, bdi thuong thiét hai vé danh dy sb tién 1a 100.000.000ddng va bodi
thudng ton that tinh than s tién 1a 125.000.000d6ng.

Tai bdn tw khai dé ngay 13/7/2017 cia ba Nguyén Thi My B la bi don
trinh bay:

Vao khoang nam 2012 hodc nam 2013 ba B khong nh¢ ro thoi gian, gitra
ba B va ba A ¢6 xay ra mau thuin do ba A cho rang gia dinh ba B bo rac qua
miéu Ngii Hanh nhung thuc té khong c6 nén hai bén xay ra gy cdi. Trong luc
noéng gian ba B ¢ to tiéng v4i ba A nhung khong dung 16i 18 tho tuc xuc pham
ba A. Viéc ba A ndi con trai va con dau ba B qua nha ba A danh ba A 1a khong
cO, ndi dung trinh bay cua ba A hoan toan khong dung su that. Sau khi sy viéc
xdy ra ba A c¢6 lam don 1én Uy ban nhan dan Phuong C, Quén S va Uy ban nhan
dan Phuong C, Quan S da t chirc hop t6 dan phd de hoa giai, cudc hop co cac
ban nganh doan thé Phuong va khu phd tham dy gdm: Bi thu chi bd khu phd T,
Ban diéu hanh khu phd T, Cong chirc tu phap Phuong T, Quan 1y d6 thi Phuong
T, Pho bi thu khu phé T va Canh sat khu vuc Phuong T. Trong cudc hop do6 co
ba A va anh trai ba A cung tham dy. Anh trai ba A da dung nhiing 161 1€ xtc



pham danh du va nhan phiam cua ba B nhu: “May thua mdy con gai dung duong,
dimg cot den”. Ba B da cd nhin dé su viée qua nhanh vi lanh dao ban nganh
doan thé ciing dd khuyén ba B nén binh tinh. Tir d6 dén nay, giita ba B va ba A
khong xdy ra chuyén gi ntta. Nhung ba A 1a nguoi hay di thua kién va dung
nhirng 101 1€ thd tuc v&i nhitng ngudi xung quanh.

Ba B khong dong ¥ toan bo yéu cau khai kién cia ba A vi ba B khong
dung nhitng 161 I¢ hay hanh dong xiuc pham danh dy, nhan pham cta ba A.

Tai bién ban ldy 1oi khai dé ngay 26/7/2017 ciia éng Neé Vin M la nguoi
lam chung trinh bay:

Vao khoang 07 gid hodc 08 gid téi 6ng M khong nhé ngay thang, chi nho
khoang nam 2015 hodc 2016 khi 6ng M dang an com ¢ nha ké bén nha sb
397/17 L thi nghe ba A va ba B gay cai nhau. Ong M budce ra ngoai va chung
kién viéc ba B ¢6 10i 18 tho tuc voi ba A, cu thé 1a néi: “ Ba A lay nguoi ta tim
lum”, sau d6 dtng trudc miéu Ngii Hanh vira giang hai chan vira noi vé viéc vo
chong ba B quan h¢ tinh duc trong phong the 61 né1: “ Ba A ghen a”.

Theo 6ng M thi ba B vdi cuong vi T6 trudng to dan phd ma lai c6 nhimg
161 1& tho tuc, phan cam, khong dung chuin muc nén ong M c6 lam don phan
anh giri cho Uy ban nhan dan Phuong C, Quan S dé ngay 22/01/2013. Ban dau
ong M khai su viéc xay ra khoang ndm 2015, 2016 1a do tudi cao nén 6ng M nhé
khéng 16 vé thoi gian nhung 6ng M co chimg kién viéc ba B dung nhiing 101 18
v6i ba A nhu trén 1a da xauc pham danh du ctia ba A. Sau khi nhan dugc don cua
6ng M thi Uy ban nhan dan Phuong C, Quén S c¢6 to chirc hoa giai ¢ khu phd T.
Tai budi ‘hoa giai ngay 29/5/2013, thi ¢6 04 nguoi tan thanh voi phan anh cua
ong M gom Canh sat khu vuc, ong P, dai dién Mt tran, dai dién khu phd T. Ba
A khong dong ¥ voi cach hoa giai cua Uy ban dan Phuong C, Quén S 12 hai bén
lam hoa lai. Y kién cua dng M 1a chi yéu cau Uy ban nhan dan Phuong C, Quan
S nhéc nhd, gop y ba B vi ddy khong phai 1a chuyén ctia 6ng M nén 6ng Mai
ddng y ky tén vao bién ban lam viéc. V& phan ba B thi khong co ¥ kién gi.

Tai bién ban ldy 16 khai dé ngay 15/8/2017 ciia ba Poan Thi Bich H trinh
bay:

Hién nay, ba H sinh song tai nha chdng ¢ s6 421/8 L, Phuong C, Quan S,
Thanh phé H6 Chi Minh. Ba Hop xéac dinh 1a khéng co chung kién su viéc xay
ra vao ngay 20/01/2013 giira ba Ngd Thi A va ba Nguyén Thi My B, ciing nhu
khong nghe va khong biét vé nodi dung gay cii giita hai nguoi nay.

Tai bién ban ldy 1oi khai dé ngay 13/9/2017 ciia ba Tran Kim N la nguoi
lam chung trinh bay:

Khoang 22 gio 00 ngay 20/01/2013, khi ba N dang & trong nha s6 421/34
L, Phuong C, Quan S thi nghe thiy tiéng cu cdi, ba N ra ngoai thi thiy ba Ngb
Thi A va ba Nguyén Thi My B dang gay cdi véi nhau nhung ba N khong biét rd
ndi dung mau thuan va 1oi 18 giita ba Ngo Thi A va ba Nguyén Thi My B.



Tai Ban 4n dan sy so tham s6 357/2017/DS-ST ngay 26 thang 12 ndm
2017 cua Toa an nhan dan Quan S quyét dinh:

‘1. Khong cl~1§p nhan toan bd }iéu cau khéi kién c@a ba Ng{) Thi A vé viée
yéu céu ba Nguyeén Thi My B xin 161 cong khai trude t6 dan pho va boi thuong
ton that tinh than so6 tién 37.500.000 (ba muoi bay tri¢u nam trdm nghin) dong.

Ngoai ra, an so thim con tuyén phan an phi va quyén khang céo theo quy
dinh cua phap luat.

Ngay 20/01/2015, nguyén don ba Ngd Thi A c¢6 don khang cao yéu cau xét
xir lai theo huéng chap nhan yéu cau khoi kién cia ba.

Tai phién toa phiic thim, nguyén don van giit nguyén yéu cau khéi kién va
yéu cau khang cao, cac duong sy khong thoa thuan dugc voi nhau ve viée gidi
quyét vu an.

Nguyén don va luat su bao vé quyen loi cho nguyén don yéu cau phia bi
don phai xin 16i cong khai trude t6 dan phd va boi thuong tén that tinh than sd
tién 37.500.000 (ba muoi bay triéu nim trim nghin) dong.

Bi don dé nghi Hoi ddng xét xir giir nguyén ban an so tham.

Y kién cua dai dién Vién kiém sat nhan dan thanh phd HO Chi Minh:

- Vé tha tuc t6 tung: Hoi dong xét xur, nhitng ngudi tham gia td tung da
thuc hién dung cac quy dinh ctua phép lut trong qua trinh giai quyét vu an tai
giai doan phtic tham.

- V& ndi dung: Vi cac tai liéu, chimg ¢t ¢6 trong hd so va 10i trinh bay
cua cac duong sy tai phién toa, xét nguyén don yéu cau bi don phai xin 161 cong
khai trude t6 dan pho va boi thuong ton that tinh than s6 tién 37.500.000 (ba
muoi bay triéu nam tram nghin) dong nhung khong ching minh duoc viée bi
don 1a ba B d4 xic pham dén minh. Ban 4n so tham tuyén bac yéu cau khéi kién

ctia nguyén don 1a c6 can cu. D& nghi Hoi dong xét xir khong chip nhan khang
cdo cua ba Ngo6 Thi A, gilr nguyén ban an so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ctru cac chimg ctr c6 trong ho so vu 4n, dugc thim tra tai
phién toa, sau khi nghe cdc duong su trinh bay y kién tranh luan, Hoi dong xét
xu nhan dinh:

Xét khang céo ctia ba Ngo Thi A, Hoi dong xét xir thay rang: Ba A khai
kién yéu cau ba B phai xin 16i cong khai trudc to dan phd, boi thuong ton that
tinh than s tién 1a 37.500.000 (ba muoi bay triéu ndm trim nghin) déng vi cho
rang ba B da dung nhiing 16i 1& tho tuc xtic pham danh duy, nhan pham ciia ba A,
lam ba A nhuc nha voi toan bo nguoi dan ¢ khu phé, khong ddm nhin mit ai, ho
then, mic ¢& voi nhing ngu’m & Truong Mam non H, Quan S, Thanh ph Ho
Chi Minh noi ba A 1am viéc va ba A phai chuyén noi khac lam c6 thu nhap thap
hon. Tuy nhién, ba A khong chiing minh duoc viéc ba B da dung nhiing 161 18
tho thuc xtc pham dén minh. Theo Bién ban cudc hop ngay 29/5/2013 tai khu



phé T Phuong C, Quan S, Thanh phd HO6 Chi Minh va Cong van sé 159/UBND
ngay 01/6/2013 cta Uy ban nhin dan Phuong C, Quan S, Thanh phd H6 Chi
Minh ciing khong thé hién viéc ba B di c6 hanh vi xtc pham danh du nhén
pham ctia ba A.

Xet, ba A khang cao yéu cau b(k)qi thuong danh dy nhén ph?lm bang 10
thang luong va xin 161 cong khai trude t6 dan pho, nhung khong xuat trinh dugce
ching ctr nao ching minh cho yéu cau cua minh Ia viéc ba bi ton that tinh than,
nén khong c6 can cir chap nhan.

~ Bananso tham xét xur 1a c6 can cu, dung phap luat nén gitt nguyén nhu
de nghi cua vi dai dién Vién ki€m sat nhan dan thanh ph6é H6 Chi Minh.

Vi cac 1€ trén;

Cian ctr vao Khoan 1 Diéu 308 cta B luat td tung dan sy nam 2015;

QUYET PINH

Khéng chip nhan yéu cau khang céo cua ba Ngo Thi A.

Giit nguyén ban an so tham.

- Ap dung Khoan 1 Diéu 604 ctia Bo luat dan sy nim 2005;

- Ap dung Phap 1énh an phi, 1é phi Toa an.

-Ap dung DPiém d Khoan 1 Diéu 12 cua Nghi quyét s
326/2016/UBTVQHI14 ngay 30/12/2016 ctua Uy ban Thudng vu Qudc hoi.

Tuyén xur :

1. Khong chap nhén toan bo yéu cau khoi kién cia ba Ngo Thi A vé viée
yéu cau ba Nguyen Thi My AB xin 18i cong khai trudc t6 dan phd va boi thuong
t6n that tinh than s6 tién 37.500.000 (ba muoi bay triéu nam trim nghin) dong.

2. V& 4n phi dan sy so thim:

Ba Ngb Thi A duogc mién nop tién 4n phi, nén dugc hoan tra lai toan bd
s6 tién tam Gng an phi d3 ndp 1a 2.312.500 (hai triéu ba trim muoi hai nghin
nam tram) dong theo Bién lai thu tam Gng an phi s6 AD/2014/0004431 ngay
22/3/2017 ctia Chi cuc Thi hanh an dan sy Quan S, Thanh phd H6 Chi Minh.

‘ Cac d}rorng sur tl}i hanh theo quy dinh tai Diéu 2, Piéu 6, Piéu 7, Diéu 7a,
biéu 7b, Biéu 9 va Diéu 30 Luat Thi hanh an dan su .

Ban 4n phuc tham c6 hiéu luc ké tir ngdy tuyén an./.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- TAND t0i cao; Tham phan — Chii toa phién toa

- TAND cap cao tai Tp.HCM;

- TAND Quan 6;

- VKSND Tp. HCM;

- VKSND cip cao tai Tp.HCM;
- Chi cuc THADS Quan 6;

- Cac duong su;



- Luu: Hb so (Yén/20).
Pham Thi Thao



