TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
QUANN DPoc 1ap — Tw do — Hanh phc
THANH PHO HO CHI MINH

Ban an s6: 814/2022/KDTM-ST
Ngay: 27/9/2022

V/v: “tranh chdp hop dong

thi cong xdy dung”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN QUAN N
THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir so thdm gom co:
Thdm phan - Chii toa phién toa: Ba Ngo Kim Phung.
Cdc Hoi tham nhan dan:

1. Ong Phan Phi Trung.

2. Ong Lir Ha Minh.

- Thu ky phién toa: Ba Mai Anh Ngoc — Thu ky Toa 4n nhan dan quan N,
Thanh phé H6 Chi Minh.

- Dai di¢n Vign kiém sdt nhén din quin N, Thanh phé Hé Chi Minh tham
gia phién toa: Ba Bui Thi Bich Phugng - Kiém sat vién.

Ngay 27 thang 9 nim 2022 tai tru s¢ Toa an nhan dan quan N, Thanh phd HO
Chi Minh xét xir so tham cong khai vu 4n kinh doanh thwong mai thy 1y sb
224/2022/TLST-KDTM ngay 05 thang 4 nam 2022 vé viéc “Tranh chap hop dong
thi cong xdy dung” theo Quyét dinh dua vu an ra xét xtr s6 151/2022/QDST-KDTM
ngay 01 thang 8 nam 2022; quyét dinh hoan phién toa s6 130/2022/QDHPT-KDTM
ngay 31 thang 8 nam 2022, gitra cac duong su:

Nguyén don: Cong ty C6 phan Xay dung PT.

Try sé: duong s6 X, khu dan cu Y, xi Z, huyén V, thanh phd Ho Chi Minh.
Pai dién theo tuy quyén 6ng Duong Qudc A, sinh nam 1993 (c6 mit)

Pia chi: s6 N duong M, phuong P, quan S, Thanh phé H6 Chi Minh.

(Gidy uy quyén s6 08/2022/PT-GUQ ngay 10/3/2022).

Bi don: Cong ty TNHH SX LP.

Tru sé: S6 Q, dudng R, Phuong K, quan N, Tp. H6 Chi Minh.

Pai dién theo phap luat ba Nguyén Thi P, sinh nim 1959

Pai dién theo tiy quyén 6ng Nguyén Tan C, sinh nam 1985.
(Gidy uy quyén sé cong ching 010236, quyén sé 103/2022 TP/CC-
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SCC/HDGD ngay 28/6/2022, tai Vin phong cong chimg Pong Thanh phd).
(Ong C, ba P vang mit)
NOI DUNG VU AN:

Trong don khoi kién ngay 10 thdng 3 nam 2022 ciia Céng ty Co phd‘n Xay
dung PT va trong qud trinh giai quyét vu dn ciing nhur tai phién toa so tham, nguoi
dai dién theo 1ty quyén ciia nguyén don éng Dwong Quoc A trinh bay:

Cong ty Co phan Xay dung PT (Nha thau thi cong) (sau day goi tit 1a Cong
ty PT) va Cong ty TNHH SX LP (Chu déau tw) (sau day goi tit 1a Cong ty L) di ky
két 02 Hop dong Thi cong xay dyng thuoc Du an SGA tai dia diém phuong G, quan
Tha Buc (nay 1a Thanh phb Tha Buc), Thanh phé H6 Chi Minh, cu thé:

Ngay 09/02/2018, Cong ty PT va Cong ty L ky két hop déng thi cong xay
dung s6 01/HDTC-LP/2018 vé Viéc thi cong xay dung goi thau 02 “Thi céng phan
ngam” (Sau day duoc goi tat 1a Hop d6ng thi céng phan ngam). Gia tri caa hop dong
13 99.432.885.000 dong. (D3 bao gom thué gia trj gia ting).

Ngay 22/06/2018, Cong ty PT va Coéng ty L ky két hop dong thi cong xay
dyng s6 06/HDTC-LP/2018 vé viéc thi cong xay dung gdi thau 03 “Thi cong bé tong
cot thép phan than” (Sau day dugc goi tat 1a hop dong thi cong phan than). Gia tri
cua hop dong 1a 230.735.119.038 dong. (Pa bao gom thué gia tri gia ting).

Ngay 01/02/2019, Cong ty PT, Cong ty L va Cong ty Co phan Kiém dinh X
(1a Pon vi Tu van giam sat) da ky két bién ban nghiém thu ban giao hoan thanh cong
trinh di véi géi thau thi cong phan ngam.

Ngay 18/4/2019, Cong ty PT va Cong ty L d3 ky hd so quyét toan hop dong
thi céng phan ngam.

Ngay 02/02/2021, Cbng ty PT va Cong ty L da ky bién ban xac nhan hoan
thanh bao hanh hop ddng thi cong phan ngam.

Ngay 06/06/2019, Cdng ty PT, Cong ty L va Cong ty Co phan Kiém dinh X
(12 Pon vi Tu van giam sat) da ky bién ban nghi¢m thu ban giao hoan thanh cong
trinh doi véi goi thau thi cdng bé tong cot thép phan than.

Ngay 04/9/2019, Cong ty PT va Cong ty L da ky ho so quyét toan hop dong
thi cong bé tong cot thép phan than.

Ngay 07/6/2021, Cong ty PT va Cong ty L da ky bién ban x&c nhan hoan thanh
bao hanh Hop dong thi cong bé tong cét thép phan than.

Thuc hién 02 hop dong thi cong xay dung phan ngam va thi céng bé tong cét
thép phan than thuoc Du 4n SGA, Cong ty PT da hoan thanh ding, day du toan bo
nghia vu ctia minh trong hop dong. Tuy nhién, cho dén hién nay, Céng ty L da khong
thue hién ding, diy du nghia vu thanh toan cho Cong ty PT theo quy dinh trong 02
hop dong nay.

Cong ty PT da nhiéu lan giri yéu cau dé nghi thanh toan dén Cong ty L vé viéc
thanh toan cong ng. Tuy nhién, Cong ty L van khong thuc hién thanh toan dung, day
da toan bo cong no cho Cong ty PT ciing khong c6 phan hoéi bang van ban chinh
thire giri Cong ty PT vé viéc thanh toan cong no.
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Ngay 31/10/2021, Cong ty PT va Cong ty L ky bién ban déi chiéu cong no.
Theo do, s6 tien ma Cong ty L con phai thanh toan cho Cong ty PT la 49.800.668.691
dong. (Chua bao gom tién ldi do cham thanh toan).

Trong qua trinh giai quyét vu kién, Cong ty L thanh toan cho Cong ty PT
600.000.000 ddng ngay 28/4/2022; 200.000.000 dong ngay 24/6/2022.

Nay Cong ty PT yéu cau Cong ty L phai thanh toan mot lan ngay khi ban an
cua Toa an c6 hiéu lyc phap lut doi véi toan by cdng no theo hop dong thi cong
phan ngam so 01/HDTC-LP/2018 ky ngay 09/02/2018 va hgp dong thi cong bé tong
cot thép phan than so 06/HDTC-LP/2018 ky ngay 22/06/2018 thugc Dy an SGA, cu
thé nhu sau: 1ai suat 8,5%/nam, tam tinh dén 27/9/2022 (dinh kem bang tinh 1ai cham
thanh toan).

- Bdi véi hop ddng thi cong phan ngam:

S6 tién phai thanh toan: 9.021.550.676 dong (1)

Tién 13i do cham thanh toan: 1.951.287.345 dong (2)

S6 tién phai thanh toan: (1) + (2) = 10.972.838.021 ddng [1]

- B6i véi hop ddng thi cong bé tong cét thép phan than:

S6 tién phai thanh toan: 39.979.118.015 ddng (3)

Tién 14i do cham thanh toan: 9.927.593.453 dong (4)

S6 tién phai thanh toan: (3) + (4) = 49.906.711.468 ddng [2]

Tong sb tien cua ca hai hop dong ma Cong ty L phai thanh toan cho Cong ty
PT: [1]+ [2] = 60.879.549.490 ddng.

Ngoai ra, Cong ty L phai thanh toan so tien Iai do cham thanh toan tinh dén
ngay thuc té thanh toan day dua cho Cong ty PT.

Trong qua trinh giai quyét vu an, bi don khong co yéu cau phan td. Toa 4n da thuc
hién viéc cép, tong dat, thong bao vin ban té tung nhur thong bao thu ly vy an, gidy triéu
tap, thong bao mo phién hop kiém tra viéc giao nop, tiép can, cong khai chimg ctr va
hoa giai, quyét dinh dua vu 4n ra xét xtr, quyét dinh hodn phién toa tai try s& Cong ty va
cho6 ¢ hién tai cua dai dién theo phap luat Cong ty nhung dai dién theo phap luét cua
Cong ty L ba Nguyen Thi P vang mat.

Tai phién toa:

Pai dién theo y quyén nguyén don 6ng Duong Qudc A giit nguyén yéu cau
khéi kién.

~ Dai dién Vién kiém sat nhan dan quan N, Thanh ph6 Ho Chi Minh phét bicu
¥ kién:

Vé t6 tung: Viéc tuan theo phap luat t6 tung cia Tham phan, Hoi dong x¢ét X1,
Thu ky phién toa va ctia ngudi tham gia t6 tung trong qua trinh giai quyét vu an ké

tur khi thu 1y cho dén tru’crq thoi diém Hoi dong x€t xur nghi an da thuc hi¢n day du
cac quy dinh cua Bo luat t6 tung dan sy.

Vé ndi dung:



Cén cu hop ddng thi cong xay dung s6 01/HDTC-LP/2018 vé viéc thi cong
xay dung goi thau 02 “Thi céng phan ngam” ngay 09/02/2018 va hop ddng thi cong
xay dung s6 06/HDTC-LP/2018 vé viéc thi cong xay dung goi thau 03 “Thi cong bé
tong cot thép phan than” ngay 22/6/2018; bién ban ddi chiéu cong ng ngay
31/10/2021 duoc ky gitra Céng ty PT va Cong ty L c6 co s xac dinh vu kién tranh
chap hop dong thi cong xay dung. Do bi don vi pham nghia vu thanh toan tra ng,
nay nguyen don yéu cau bi don thanh toan cong no con thiéu, tién 14i va 14i phat sinh
sau ngay xét xt, tra mot lan 1a ¢o co so.

Cén cir diéu 50 va diéu 306 Luat Thuong mai ndm 2005, & nghi Toa an chap
nhan yéu cau khai kién ctia nguyén don.

Ong Duong Quéc A khing dinh cac ching ¢t da duoc giao nop, tiép can,
coéng khai trong qué trinh giai quyet vu an. Ngoai nhiing chiing ctr trén, duong sy
khong con chiing cir nao khac dé cung cap cho Toa én.

NHAN DPINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chiing ctr ¢6 trong hd so vu an da duoc tham
tra tai phién toa, can cur ket qua tranh luan tai phién toa, Hoi dong xét xir nhan dinh:

[1] V& t6 tung:

Vé quan hé tranh chap: Cian cir hop ddng thi cong xay dung sé 01/HDTC-
LP/2018 vé viéc thi cong xay dung go6i thau 02 “Thi cong phan ngam” ngay
09/02/2018 va hop dong thi cng xay dung s6 06/HDTC-LP/2018 vé viéc thi cong
xay dung g0| thau 03 “Thi cong bé tong cot thép phan than” ngay 22/6/2018; bién
ban ddi chiéu céng no ngay 31/10/2021 duoc ky gitta Cong ty PT va Cong ty L c6
co s& xac dinh vy kién tranh chap hop dong thi cong xay dung theo quy dinh tai
khoan 1 Biéu 30 Bo luat t6 tung dan sy nam 2015.

[2] Vé tham quyén: Can ctr gidy ching nhan diang ky doanh nghiép ding ky
thay d6i lan thtr 27, ngay 29 thang 5 ndm 2020 Cong ty TNHH SX LP dia chi tru so
chinh: S6 Q, dudng R, Phuong K, quan N, Thanh phd H6 Chi Minh. Do bi don dia
chi try so tai quan N, Thanh phé HO Chi Minh nén vu kién thudc tham quyén giai
quyét cia Toa an nhan dan quan N, Thanh phé Ho Chi Minh theo quy dinh tai diém
b, khoan 1 Piéu 35, diém a, khoan 1 Piéu 39 ctia Bo luat té tung dan sy nam 2015.

Bi don khong c6 yéu cau phan t6, khong dén Toa, khong gui van ban trinh
bay ¥ kién ddi véi yéu cau khoi kién cua nguyén don, khong cung cap chimg ct,
khong tham gia phién hop kiém tra viéc giao nop, tiép can, cong khai chimg cir va
hoa giai. Ngay 28/6/2022 bi don uy quyén cho ong Nguyén Tén C. Phlen toa ngay
31/8/2022, 27/9/2022 dng Nguyén Tan C vang mit. Do d6, Toa 4n tién hanh xét XU
Vang mat bi don theo quy dinh phép ludt, tai khoan 1, khoan 3 Diéu 228 Bo luat to
tung dan sy nam 2015.

[3] V& noi dung:
[3.1] Xét yéu cau cua nguyén don, Hoi ddng xét xir nhan thay:
~ Can ctr hop dong thi cong phan ngam ngay 09/02/2018 va hop dong thi cong
phéan than ngay 22/6/2018 duoc ky gitra Cong ty PT va Cong ty L dé thi cong Dy an
SGA tai dia diém phuong G, quan Tha Buc (nay la Thanh pho Tha bac), Thanh
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phd H6 Chi Minh. Hai bén di ky bién ban nghiém thu ban giao hoan thanh céng
trinh, hd so quyét toan hop ddng thi cong, bién ban xac nhan hoan thanh bao hanh
hop dong thi cong cua 02 hop dong néu trén.

Ngay 31/10/2021, Cong ty PT va Cong ty L ky bién ban dbi chiéu cong no.
Theo do, so tién ma Cong ty L con phai thanh toan cho Cong ty PT dbi voi phan
ngam 13 9.021.550.676 dong; phan than 1a 40.779.118.015 ddng. Tdng cong la
49.800.668.691 dong, (Chua bao gém tién 14i do cham thanh toan).

Qua trinh giai quyét vu an ciing nhu tai phién toa hém nay, nguyén don xéac
nhan bi don d3 thanh toAn mot phan phan than cho nguyén don 600.000.000 déng
ngay 28/4/2022; 200.000.000 ddng ngay 24/6/2022.

Nay nguyén don khdi kién yéu‘céu bi don thanh toan s6 tién con lai la
9.021.550.676 dong +39.979.118.015 dong =49.000.668.691 dong la c6 co sd chap
nhan.

[3.2] Xét yéu cau ctia nguyén don vé tra tién i trén s6 tién cham tra, Hoi
d6ng xét xtr nhan thay:

Nguyén don dé nghi budc bi don phai tra tién I3i cham tra (tam tinh dén ngay
27/9/2022, 1ai suat 8,5%/nam), cu thé:

- B6i véi hop dong thi cong phan ngam:

S6 tién phai thanh toan: 9.021.550.676 dong (1)

Tién 14i do cham thanh toan: 1.951.287.345 dong (2)

S6 tién phai thanh toan: (1) + (2) = 10.972.838.021 dong [1]

- Boi véi hop dong thi cong bé tong cét thép phan than:

S6 tién phai thanh toan: 39.979.118.015 ddng (3)

Tién 14i do cham thanh toan: 9.927.593.453 dong (4)

S6 tién phai thanh toan: (3) + (4) = 49.906.711.468 dong [2]

Tong s6 tien cua ca hai hop dong ma Cong ty L phai thanh ton cho Cong ty
PT: [1]+ [2] = 60.879.549.490 dong.

Can ct Diéu 306 Luat Thuong mai; &n 18 s6 09/2016//AL vé xac dinh 14i suat
no qua han trung binh trén thi truong caa 03 Ngan hang tai dja phuong; can ctr Biéu
19.4 quy dinh phat do cham thanh toan Hop ddng thi cong phan ngam, hop dong thi
cong phan than quy dinh theo I4i suat qua han cia Ngan hang Vietcombank theo ky
han 01 niam; cin ct cong van sd 266/PNH-KT ngay 03/8/2022 cua Ngan hang
thuong mai C6 phan Ngoai thuong Viét Nam — Chi nhanh Phi Nhuan, 13i suat cho
vay doanh nghiép ngin han théng thuong 13 8%/nam, 14i suat cho vay trung va dai
han 13 10,5%/ nam. Nguyén don yéu cau bj don tra 13i 8,5%/ nam. Do d6, Hoi dong
xét xtr ghi nhan.

[3.3] Xét yéu cau cua nguyén don vé viéc budc bi don thanh toan sé tién mot
lan ngay sau khi an c6 hiéu luc phép luat, Hoi dong xét xa nhan thay, Cong ty L ky
bién ban ddi chiéu céng no voi Cong ty PT tir ngay 31/10/2021. Cong ty L tra mot
phan tién cho Cong ty PT thang 4 va thang 6 nam 2022. Bj don d khong thuc hién
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dung, day du nghia vy thanh toan cho nguyén don theo quy dinh, du Cong ty PT da
nhiéu 1an gui yeu cau dé nghi thanh toan dén Cong ty L ve viéc thanh toan cong no.
Do d6, yéu cau ciia nguyén don budc bj don thanh toan sb tién mot 1an ngay sau khi
an co hiéu luc phap luat c6 co so.

~ Dai dién Vién kiém sat nhan dan quan N, Thanh phd Ho Chi Minh phat bicu
y kién ve t0 tung va dé nghi vé néi dung c6 co s& chap nhan.

An phi kinh doanh thwong mai so tham: Bi don phai chiu &n phi theo quy
dinh.

Vi cac lé tren;

QUYET PINH
_ Can cit khoan 1 Piéu 30; diém a khoan 1 Biéu 35; diém a khoan 1 icu 39;
biéu 147; khoan 1 bieu 273 B6 luat t6 tung dan sy nam 2015;

Can ct Diéu 357, Diéu 468 Bo luat dan sy nam 2015,

Can cu Piéu 50, Diéu 306 Luat thuong mai;

Can cr &n Ié s6 09/2016/AL;

Can ct Diéu 26 Luat Thi hanh an dan sy nam 2008;

Cin ctr Nghi quyet s0 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé
muc thu, mién, giam, thu, nép, quan ly va st dung an phi va 1€ phi Toa an.

Tuyén xu:

1/ Chap nhan yéu cau khai kién cua nguyén don.

Budc Cong ty TNHH SX LP phai thanh toan cho Cong ty C6 phan Xay dung
PT:

S6 tien dodi vai hop dong thi cong xéy dung so 01/HDTC-LP/2018 ve viéc thi
cong xay dung goi thau 02 “Thi cong phan ngam” 1a 9.021.550.676 dong (1); tien
14i: 1.951.287.345 ddng (2). Sé tidn phai thanh toan: (1) + (2) = 10.972.838.021
(Mudi ty chin trdm bay muoi hai tri€u tdm tram ba muoi tdm ngan khong tram hai
muoi mot) dong [1]

S tién ddi véi hop dong thi cong xay dung s6 06/HDTC-LP/2018 vé viéc thi
cong xay dung goi thau 03 “Thi cong bé tong cot thép phan than” 14 39.979.118.015
ddng (3); Tién lai: 19.927.593.453 ddng (4). S6 tién phai thanh toan: (3) + (4) =
49.906.711.468 (Bon muoi chin ty chin tram I¢ sau tri¢u bay tram muoi mot ngan
bon tram sau muoi tam) dong [2]

Tong so tién cua ca hai hgp dong ma Coéng ty L phai thanh toan cho Céng ty
PT: [1] + [2] = 60.879.549.490 (Sdu muoi ty tdm trdm bay muoi chin triéu ndm trdm
bén muoi chin ngan bdn trim chin muoi) dong.

Thi hanh mét 1an ngay sau khi an c6 hiéu luc phéap luat.

K¢ tir ngay ¢6 don yéu cau thi hanh &n cua nguoi duoc thi hanh 4n cho dén
khi thi hanh xong tat ca cac khoan tién, hang thang bén phai thi hanh an con phai
chiu khoan tién l&i cua so tien con phai thi hanh &n theo muc 1&i suat tai thoi dieém
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thanh toan twong rng vai thoi gian cham tra.
2/ V& an phi kinh doanh thwong mai so tham:

Cong ty TNHH SX LP phai ngp an phi 168.879.549 (Mot tram sdu muoi tdm
triéu tam tram bay muoi chin nghin nam tram bon muoi chin) dong.

Cong ty C6 phan Xay dung PT duoc nhan lai s6 tién tam Gng an phi da nop 1a
360.799.000 (Ba trim sau muoi triéu bay tram chin muoi chin nghin) déng theo bién
lai thu tién s6 AA/2021/0029315 ngay 04 thang 4 ndm 2022 caa Chi cuc Thi hanh
an dan sy quan N, Thanh phé H6 Chi Minh.

Thi hanh tai Chi cuc Thi hanh an dan sy quan N, Thanh phé H6 Chi Minh.

Céac duong su ¢6 quyén lam don khang cdo trong han 15 ngay ké tir ngay
tuyén an, dwong su vang mat tai phién tda hodc khdng cé mit khi tuy@n an ma cé ly
do chinh dang thi thoi han khang céo tinh tir ngay nhan dugc ban an hoic tong dat
hop 1¢.

Truong hop ban an, quyét dinh duoc thi hanh theo qui dinh tai Biéu 2 Luat
Thi hanh an dan su thi nguoi dugc thi hanh an dan su, nguoi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh &n, ty nguyén thi hanh an,
hoac bi cudng ché thi hanh an theo qui dinh tai cac Piéu 6; Diéu 7 va Piéu 9 Luat
Thi hanh &n dan su; Thoi hiéu thi hanh an duoc thuc hién theo qui dinh tai Diéu 30
Luat thi hanh an dan su.

Noi nhin: TM.HQI PONG XET XU SO THAM

- TAND TP.HCM; THAM PHAN-CHU TQA PHIEN TOA
- VKSND quén N;

- CC THADS quan N;

- Cac duong su;
- Luu hé so vu an
Ng6 Kim Phung
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