TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
HUYEN TIEN PHUOC Poc 1ap - Tw do - Hanh phic
TINH QUANG NAM

Ban 4n sb: 41/2021/DS-ST
Ngay: 30- 9-2021
Tranh chdp tai san chung va phan chia di
san thira ké

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN TIEN PHUOC, TINH QUANG NAM

- Thanh phan Hpi dong xét xir so thdm gom co:

Thdam phan - Chii toa phién toa: Ong Trinh Minh Huing.

Cdc Hoi tham nhan dan: Ong Truong Phudc.

Ong Nguyén Van Khanh.

- Thw ky phién toa: Ba Nguyén Thi My Hanh - Thu ky Toa 4n nhan dan
huyén Tién Phudc, tinh Quang Nam.

- Dai di¢n Vién kiém sdt nhén din huyén Tién Phudc, tinh Quang Nam
tham gia phién toa: Ong Vo Nhu Phong - Kiém sat vién.

Ngay 30 thdng 9 nam 2021, tai tru s, Toa an nhan dan huyén Tién Phudc,
tinh Quang Nam xét xir so tham cong khai vu an dan su thu 1y s6 41/2020/TLST-DS
ngay 23 thang 10 nam 2020 vé viéc “Tranh chdp tai san chung va phdn chia di san
thira ké” theo Quyét dinh dua vu 4n ra xét xtr s 08/2021/QDXXST-DS ngay 15
thang 9 nam 2021, gitra cac duong su:

- Nguyén don: Ong Poan Kim D, sinh nam: 1976; dia chi: khéi phd 8, phuong
A, thanh pho T, tinh Quang Nam.

- Bi don: Ong Huynh Van N, sinh nam: 1967; dia chi: thon T, xa T, huyén T,
tinh Quang Nam.

- Nguo1i ¢6 quyén 191, nghia vu lién quan:

+ Ong V& Duc P, sinh nam: 1964; dia chi: thon T, x& T, huyén T, tinh Quang
Nam.

+ Ba Vo6 Thi Q, sinh nam: 1966; dia chi: thon T, X T, huyén T, tinh Quang
Nam.

+ Ba Huynh Thi L, sinh nam: 1970; dia chi: thon 7A, xa T, huyén T, tinh
Quang Nam.

+ Ong V& Trude P; dia chi: thon T, X3 T, huyén T, tinh Quang Nam.
+ Ong Huynh Vin A; dia chi: thén T, xa T, huyén T, tinh Quang Nam.
+ Uy ban nhan dan x4 T, huyén T, tinh Quang Nam.



Ngudi dai dién theo phéap luat cua Uy ban nhan dan xa T: Ong V& Kim C,
chuc vu: Chu tich Uy ban nhan dan xa T, huyén T

Ong B, 6ng N, 6ng P, ba Q, ba L c6 mit.
Ong P, 6ng A, dng C c6 yéu cau xét xir vang mit.

NOI DUNG VU AN:

- Theo don khoi kién va cdc loi khai tiép theo ciia nguyén don éng Poan Kim
D thé hién:

Mg 6ng la ba Poan Thi M c6 05 nguoi con: dng Vo Btic P, ba Vo Thi Q, 6ng
Huynh Van N, ba Huynh Thi L va 6ng. Nam 1989, 6ng va ba M ¢ riéng tao lap
dugc ngdi nha, quyén sir dung dat tai thon 4 hién nay 1a thén T, X& T (thoi diém nay
cdc anh chi em trong gia dinh da ldp gia dinh riéng, trong ho chi co ong va me
ong). Ngay 15/4/1997, ho ba Poan Thi M dugc Uy ban nhan dan huyén T cap gidy
ching nhan quyén st dung dat voi dién tich 3. 151m? tai thon T, xa T, huyén T
(Trong dé cé thira ddt s6 341 to ban dé sé 35 la ba M mua cua ong Huynh 7). Nam
1998 6ng di cong tac tai huyén N, tmh Quéang Nam nhung van cung ba M tiép tuc
quéan 1y canh tac dién tich 3.151m? Nam 2009, ba M da gia yéu nén anh chi em
trong gia dinh c¢6 hop lai thong nhat giao cho 0ng N tam thoi canh tac quan 1y st
dung, thu hoa l¢i dbi v6i quyén st dung dét o ong va ba M duoc cp gidy chimg nhan
quyén st dung dat. Ngay 07/8/2012 ba M chét khong dé lai di chiic, hién nay toan
b6 tai san trén dat va quyén st dung dat 3.151m* da bi 6ng N chiém giir va sir dung.
Vi vay, ong dé nghi Toa an giai quyet phén chia tai san chung cta ong va ba M la
quyén st dung dat dugc cap gidy chung nhan quyén st dung dat vao ngay
15/4/1997 theo két qua xem xét tham dinh tai chd ciia Toa an va nha cira, cay cbi c¢6
trén dién tich dat nay. Pong thoi phan chia di san thira ké ctia ba M trong khoéi tai
san chung néu trén theo hudng giao cho 6ng N thira dat 388/1 va phan dat boi c6
dién tich 110,7 m” tai thira dit laa 418, phan tai san con lai thi giao cho ong, 6ng s&
thanh toan gia tri chénh l1éch cho ba Q, 6ng P, ba L. Béi véi dién tich dat 12,1 m?
thudc thira s6 342, to ban dd s6 35 do 6ng Huynh Vin A ké khai trong ho so dia
chinh, 2,9 m? thudc thira sé 236, t& ban do s6 35 do 6ng V6 Trude P ké khai trong
ho so dia chinh, 2,5 m? thudc thira sb 387, to ban dd sd 35 dat thudc Nghia dia thi
ong xin rat yéu cau phan chia.

- Theo ban ty khai ngay 06/11/2020 va cac loi khai tiép theo ciia bi don dng
Huynh Van N thé hién:

Me 6ng 1a Poan Thi M, ngoai 05 nguoi con nhu 6ng P da trinh bay thi me
Ong khong c6 nguoi con riéng nao khac.

Trong dién tich 6ng B yéu cau phan chia c6 dién tich dat vuon ma ba M da
lam nha ¢ riéng vao nim 1989 c¢6 ngudn gbc cua ong Huynh V (1a cha 6ng — da
chét) va ba Tra Thi M (vo trudc ctia 6ng V — dd chét) mua, sau khi ba Tra Thi M
chét thi ba ong 1ap gia dinh voi me 6ng. Nam 1997 ho ba M duogc cip gidy chimg
nhan quyén st dung dat.

Nam 2009, anh chi em trong gia dinh ¢6 hop lai giao cho 6ng tron quyen sur
dung dién dat ho ba Poan Thi M dugc cip gidy ching nhan quyén st dung dit vao
ngay 15/4/1997 véi diéu kién ong phai c6 trach nhiém phung dudng ba M. Khi ba M
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1am bénh ¢6 noi dé lai toan bo tai san cho nguoi nudi me tuce la dé 1ai cho ong nhung
chi né1 miéng khong lap van ban. Tir nam 2009 6ng bat dau quan 1y toan bo dién
tich dat 3.151m” khong ai co ¥ kién gi. Dén _nay gitra ng va ong D co xay ra xich
mich thi 6ng D méi khoi kién. Dbi v6i yéu cau cia 6ng D, 6ng thdng nhat phan chia
va dé nghi Toa an tinh cong strc dong gbp ciia 6ng trong qua trinh quan 1y tai san tir
nam 2009 dén nay, giai quyét theo hudéng giao cho 6ng thira dat 388/1 (vi thura dat
nay gan nha cta 6ng) va thira dat laa 418, con thia dat 329, thira dat 328, thia dat
341 thi giao cho 6ng b.

- Theo bien ban ghi loi khai ngay 06/11/2020 va cac loi khai tiép theo ciia
nguoi co quyén loi nghia vu lién quan ong VO Purc P thé hién:

Ba Poan Thi M la me rudt cta 6ng, ngoai 05 nguoi con nhu 6ng P da trinh
bay thi me 6ng khong c6 ngudi con riéng nao khac. Nam 1989, khi ba Huynh Thi L
lap gia dinh, me 6ng d3 mua mot thira dat vuon cua éng Huynh T (d4 chét) dé 1am
nha ¢ riéng voi 6ng Poan Kim D hién nay la thira dat 341. Nam 1997 ho ba M dugc
cap gidy chung nhan quyen st dung dat voi dién tich 3.151m”? tai thoi diém cap
gidy chimg nhan quyén sir dung dat, ho ba M chi c6 hai thanh vién d6 1a ba M va
6ng Poan Kim P. Nam 2012 ba M chét khong dé lai di chuc, dbi véi yéu cau khoi
kién ctia 6ng P thi ong thong nhat phan chia theo huéng ong P da dé xuat, giao cho
6ng N thira dat 388/1 va phan dat bdi c6 dién tich 110,7 m® tai thira dat laa 418,
phan tai san con lai thi giao cho ong D, ong P sé trich théi gia tri chénh 1éch cho
nhiing nguoi thira ké khéc.

- Theo bién ban ghi loi khai va cac loi khai {iép theo ciia nguoi cé quyén loi
nghia vu lién quan ba Huynh Thi L, ba Vo Thi Q thé hién:

Hai ba déu thong nhat véi y kién ciia 6ng P va dé nghi Toa 4n phan chia theo
huéng ong B da dé xuat, giao cho 6ng N thira dat 388/1 va phan dat boi c6 dién tich
110,7 m* tai thira dat lta 418, phan tai san con lai thi giao cho éng P, ong D s&
thanh toan gié tri chénh 1éch cho nhitng nguoi thira ké khac.

- Theo loi khai cua nguoi co quyén loi, nghia vu lien quan ong Vo Trudc P
thé hién: Ong duoc cip gidy chimg nhan quyén st dung dat d6i voi thira dat 326, to
ban d6 sb 35 giap ranh véi thira thira dat 328, to ban do sd 35 da duge cip gidy cho
ho ba Poan Thi M. Ranh gidi giita hai thira dat 13 by dé rat rd rang da co tir lau,
trong qué trinh st dung cac bén khong c6 tranh chap gi. Thia dat 328 nim chong
14n 1én thira dat ciia 6ng 2,9 m” thi 6ng khong c6 ¥ kién gi, khong co tranh chap gi,
ong dé nghi giai quyét vu an theo quy dinh cua phap luat.

- Theo 16i khai ciia nguoi c¢6 quyén loi, nghia vu lién quan ong Huynh Van A
thé hién: Trude day cha 6ng 1a Huynh G duoc cap gidy ching nhan quyén sir dung
dat dbi voi thira 342 to ban do s0 35 giap ranh vdi thua dat 341 to ban do so6 35 cua
h6 ba Poan Thi M da dugc cap glay ching nhén quyen sir dung dat. Nam 2004, ong
G chét, ong da lam thu tuc thira ké va duogc cap gidy ching nhan quyén sir dung dat
vao nam 2019. Ranh gi6i gitta hai thira dat 12 by da rat rd rang da c6 tu lau, trong
qua trinh str dung cic bén khéng co tranh chip gi. Thira dat 341 nim chong l4n 1én
thira dat cua 6ng 12,1 m? thi ong khong cé v kién gi, khong co tranh chip gi, ong dé
nghi giai quyét vu 4n theo quy dinh cua phap luat.

- Theo vin ban sé 46/UBND-BC ngay 20/9/2021 caa Uy ban nhan dan xa T,
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huyén T thé hién: Di vé6i dién tich 68,2m2 (khong c6 s6 thira) ndm chong 1én thira
dat 341, to ban do sé 35 va dién tich 57,9m” (khong c6 sb thira) nim chéng 1€n thira
dat 328, to ban dd sé 35 nguyén trudc day la con duong di vao thua dat cua ho ba
Poan Thi M. Pdi v6i yéu cau cia nguyén don dé nghi Toa 4n giai quyét theo quy
dinh cua phap luat.

Pai dién Vién kiém sat nhan dan huyén Tién Phudc, tinh Quang Nam tham
gia phién toa phat bicu y kién:

- V& viéc tudin theo phap ludt: Trong qua trinh giai quyét vu an va tai phién toa,
Tham phan, Hoi dong xét xir va Thu ky phién toa da tuan theo dung cac trinh ty thu tuc

t6 tung, dam bao quyén va nghia vu cua cac duong su khi tham gia t6 tung. Cac duong
su thyc hién ding quyén va nghia vu theo quy dinh ctia B luat TS tung dan su.

- V& viéc giai quyet vu an: pé nghi Ho1 dong xét XU can ctr Diéu 26, 228, 244
Bo luat T tung dan su; céc Piéu 166, 219, 612, 613, 617, 618, 623, 650, 651 cua
Bo BO luat Dan su; Dicu 203 Luat dat dai: Tai phién toa cac 6ng Poan Kim D, 6ng
Huynh Van N, 6ng Vo BPuc P, ba Vo Thi Q, ba Huynh Thi L thoa thuan toan bd noi
dung vy an nén dé nghi Ho1 déng x€t x1r cong nhan sy thda thuan cua cac duong su.

NHAN PINH CUA TOA AN:

Can ctr vao tai lieu, chung ctr da dugc xem xét tai phién toa, két qua tranh
tung tai phién toa, Toa an nhan dinh:

[1]. V& thi tuc t6 tung: Trong qua trinh giai quyét vu an, nguoi c6 quyén loi
nghia vu lién quan ong V6 Trudc P, ong Huynh Van A va dai dién hgp phap cua
ngudi c6 quyen loi, nghia vu lién quan 6ng V6 Kim C yéu cau giai quyét vang mit.
Vi vy, Toa 4n tién hanh xét xir ving mat nguoi co quyén 191, nghia vu lién quan va
dai dién hop phap cua ngudi cd quyén loi, nghia vu lién quan theo quy dinh tai
khoan 1 Piéu 228 ctia Bo luat T tung dan su.

[2]. V& quan hé phap luat: Theo don khéi kién, ong B yéu cau phan chia tai
san chung va phan chia di san thira ké 13 quyén str dung dat cip cho ho ba Poan Thi
M vao ngay 15/4/1997, nim 2012 ba M chét khong dé lai di chic. Vi vay, Toa an
thu Iy quan hé phap luat 14 “Tranh chap tai san chung va phén chia di san thira ké".

[3]. Vé ndi dung:

[3.1]. Xét yéu cau khai kién vé viéc tranh chap tai san chung va phan chia di
san thira ké thi thiy: Ba Poan Thi M két hon v&i Vo C(chét vao nam 1964) c6 hai
ngudi con chung 13 6ng V3 e P va ba V& Thi Q. Sau khi dng C chét, ba M tai hén
v6i ong Huynh V va sinh dugc hai nguoi con 1a Huynh Van N, Huynh Thi L. Ong V
chét, ba M tu tic mot ngudi con 1a Poan Kim D. Ngoai 05 ngudi con néu trén ba M
khong con nguoi con nao khac. Nam 1989 ba M va 6ng D lam nha & ri€éng hién nay
1a thira dat 341, to ban dd s6 35. Ngay 15/4/1997, ho ba Poan Thi M duoc Uy ban
nhan dan huyén T cap gidy chimg nhan quyén st dung dat véi dién tich 3.151m” tai
thon T, xa T, huyén T. Theo céc tai liéu chimg cir ¢6 trong hd so nhu s6 ho khau gia
dinh ba Poan Thi M va Béo cdo s6 120/BC-UBND ngay 24/8/2021 ctia UBND x& T
ddng thoi dugc cac duong su thira nhan tai thoi diém cp gidy ching nhan quyén sir
dung dat ho gia dinh ba M chi ¢6 hai thanh vién 1a ba Poan Thi M va 6ng Poan Kim
P. Nam 2012 ba M chét, cac con ctia ba M déu thira nhan ba M chét khong dé lai di
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chac. Vi vay yéu cau phan chia tai san chung va phén chia di san thira ciia nguyén
don 1a c6 can cu.

[3.2] Xét vé thoi hiéu thira ké: C)ng P yéu cau phan chia di san thira ké 1a bat
dong san (quyén st dung dat duoc cap cho ho ba M) theo _quy dinh khoan 1 Piéu
623 cua B0 luat Dan su “T h0’z hiéu dé nguoi thira ké yéu cau chia di san thira ké la
30 nam d‘o’z VOi bdt dong san” . Ba M chét naim 2012 do vay yéu ciu phan chia di
san thira ké van trong thoi hi¢u khc”ri kién.

[3.3] Theo két qua xem xét, thim dinh tai chd thé hién:

Ddi voi dién tich thira sd 341, to ban d6 sb 35, dién tich do dac theo thuc té
1.473,8 m? (tang so véi dién tich dugc cép gidy 1a 66,8 m?), trong d6 co: 51,3m’
thudc thtra s6 329, to ban dd sb 35 do ba Poan Thi M ké khai trong hd so dia chinh,
1342,2 m? thudc thira sb 341, to ban dd sb 35 do ba Poan Thi M ké khai trong hd so
dia chinh, 12,1 m? thudc thira s6 342, t& ban dd s 35 do ong Huynh Van A ké khai
trong ho so dia chinh, 68,2 m? khong co sb thira sb to ban dd. Doi vai dién tich thira
dat 328, to ban dd s6 35, dién tich do dac theo thyc té 334,1 m? (ting so véi dién
tich dugc cap gidy 1a 69,1 m?), trong d6 c6: 2,9 m* thudc thira sd 236, to ban dd sb
35 do 6ng V& Trude P ké khai trong ho so dia chinh, 22,5 m? thudc thira sb 329, to
ban dd sd 35 do ba Poan Thi M ké khai trong hd so dia chinh, 250,8 m? thudc thira
s6 328, to ban dd s6 35 do ba Poan Thi M ké khai trong hd so dia chinh, 57,9 m*
khéng c6 s6 thira sb to ban do.

Trén thira dat 341 va 328 co cac tai san sau:

Nha va cic cong trinh kién trac: 01 ngdi nha: Loai nha cip 4, mong d4 tudng
xay gach chua t6, mai lop ngoi va ton da hu hong, nén lach xi mang dién tich 35,28
m?, gia tri st dung con lai 25%; Sdn ldng xi mdng: dién tich 29,76m2, gia tri st dung
con lai 50%; Ho chita nuée: x@y gach cao 1,05m, di¢n tich 7,2 m®, gia tri st dung
con lai 50%; Bo da nui co khéi lwong 18,64m® ; Giéng nude: duong kinh 1,8m sau
6,5m, Giéng khong ¢ nén.

Cdy trong: Phia tir bac san trd vao phia sau ngdi nha c¢d 13 cay Cau c6 qua; 30
cay Do da 16t vé duong kinh >11cm; 02 Cay Do, trong d6 01 cay c6 duong kinh tir
25-30cm, 01 cay c6 duong kinh < 11cm; 16 cay Huynh dang; 08 mo dat; 100 cay
Ché; 11 cay Mit c6 qua co6 dudng kinh 20cm; 05 cdy Dau dat da co qua; 300 cay
Cau moi trong; 01 cdy Tram c6 duong kinh >30cm; 10 bui Chudi, trong d6: 05 bui
o qua, va 05 bui chua qua; 35 cay Sua co duong kinh 15-20cm; 03 cay Sau riéng
moi trong c¢6 duong kinh 01-05cm; 20 Bui cdy Pinh ling trong 03 niam; 02 cay
Mang cut chua c6 qua.

Phia trudc san, hudng ra canh dong: 03 cdy Mang cut; 18 cdy Cau ¢ qua; 01
cay Mit chua qua; 05 bui Chudi, trong d6 c6 03 bui c6 qua va 02 bui chua qua; 15
cay Cau chua qua; 22 ciy Cau mdi trong; 01 cdy Sau riéng chua qua; 01 D6 da 16t
v6 duong kinh >11.

- B6i voi dién tich thira s6 388/1 (gan nha dng N), t& ban do s 35, dién tich do
dac theo thuc té 346,1 m® (giam so v&i dién tich duoc cp gidy 1a 105,9 m?), trong
do co: 2,5 m? thudc thira s6 387, to ban dd sb 35 dat thude Nghia dia; 343,6 m°
thudc thtra sd 452, to ban dd s6 35 do ba Poan Thi M ké khai trong ho so dia chinh;
10 cay Cau tré)ng trén 02 nam; 120 bui Sim tréng nam thir 4; Hé théng tudi ty dong
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dai; 15 cay Sua c6 duong kinh 05-15cm; 06 cay Mang cut chua qua c6 duong kinh
01-05cm. Céac duong su déu thira nhan tai san trén thura dat nay thudc quyen s¢ hiru
cua Ong N

- Déi v6i dién tich thua sd 329, to ban d6 s6 35, dien tich do dac theo thyc té

223,2 m® (giam so vé6i dién tich duoc cip glay 1a 80,8 m®). Trén thura dat co cac tai
san: 04 bui Chudi da c6 qua; 35 cdy Cau mdi trong; 11 bui Chudi chua ¢ qua.

- Bbi véi dién tich thia sb 418, to ban dd s 35, dién tich do dac theo thyuc té
667,4 m*, trong d6 c6: 110,7 m? dat da bi bdi dip va 556,7 m® dt trong lta nudc,
(giam so véi dién tich duge cdp gidy 1a 56,6 m% cac duong su thira nhan nguyén
nhan giam do hién dat lam dudng giao thong ndng thon),

[3.4] Theo ket qua xem xét tham dinh tai chd thi dién tich duoc do dac co su
thay d6i so véi glay ching nhan quyen st dung dat, cac duong su (6ng B, ong N,
Ong P, ba L, ba Q) déu khong c6 ¥ kién gi vé tang giam dién tich cua thura dat, thong
nhat voi két qua tham dinh, khong yéu cau do dac lai. Trong qua trinh giai quyét vu
an va tai phién toa, nguyén don 6ng Poan Kim P yéu cau phén chia tai san chung va
phan chia di san thira ké theo két qua xem xét tham dinh tai chd cua Toa an dong
thoi nguyén don xin rat yéu cau phan chia dién tich 12,1 m? thudc thira sé 341, to
ban do s6 35 do ong Huynh Van A ké khai trong ho so dija chinh, 2,9 m? thudc thura
s6 236, to ban do s6 35 do dng V3 Trude P ké khai trong hd so dia chinh, 2,5 m®
thudc thira sd 387, t& ban dd sb 35 dat thudc Nghia dia, vi¢c rat mot phén yéu cau
khéi kién cua nguyén don la hoan toan tu nguyén dung phéap luit, Toa an dinh chi
mot phan yéu cau khoi kién d6i phan dién tich nguyén don da rat & trén. Tai san trén
thira dat 388/1, cac duong sy déu thira nhan 1 ctua dng N, cac duong su khong yéu
cau phan chia nén khong xem xét, giai quyét.

[3.5] Pbi v6i dién tich 68,2m” (khong c6 sb thira) ndm chong 1én thira dat 341,
t& ban do s6 35 va dién tich 57,9m” (khong ¢ sb thira) ndm chong 1én thira dét 328,
to ban dd s6 35 do Uy ban nhan dan x4 T quan 1y khong phai dién tich dat duoc cp
gidy chimg nhan quyén sir dung dat cho ho ba Poan Thi M vi vay Hoi dong xét xur
s€ tach dién tich 68 ,2m’ (khong c6 s6 thura) ném chéng 1én thtra dat 341, to ban d6
so 35 va dién tich 57,9m? (khong co sd thira) nam chong 1én thira dét 328 td ban do
s6 35 ra, khong dua vao giai quyét trong vu an, khi nao cac ‘duong su o tranh chap
s€ giai quyet bang mot vu an khac. Do vdy, dién tich thuc té theo két qua tham dinh
va yéu cau khot kién cua nguyén don sau khi trur di phan da rut yéu cau va phan da
tach ra dé giai quyét bang vu 4an khac (khi c6 yéu cau) nhu sau: Thira dat s6 341 1a
1.393,5m°, thira dat s6 329 la 223,2m’, thira dat sb 328 1a 273,3 m’, thira dat s6
388/1 14 343,6 m’, thira dat 418 1a 667,4m°. Riéng phan dét cua 08 ngdi mo dat co
trén dién tich dat 1.393,5m?, cac bén khong yéu cau giai quyét nén khong xem xét.

[3.6] Doi véi tai san trén dat: Tai phién toa cac duong su théng nhét trén thira
dat 341 va 328, c6 céc tai san sau 1a ciia 6ng D va ba M: Ngbi nha, san, giéng nudc
(1/3 gia tri), bo da (1/3 gia tri), 02 cay D6 (mot cay c6 duong kinh 25-30cm; 01 cay
D6 c6 duong kinh <11cm); 31 cay Cau co qua, 11 cay Mit, 05 cdy Dau dat co qua
va 01 cay Tram, 100 cdy Che. Déi voi bo da, Giéng nude dng N co tu bo, xay dip
thém 2/3 gia tri theo két qua dinh gia. H chira nuéc do 6ng N x4y, nhimg cdy con
lai déu do 6ng N trong va 1a tai san ctia dng N. Tai san trén thira dat 329, 388/1 c4c
duong su thira nhan 1a ctia 6ng N.



[3.7] Theo cac chung cur co trong hd so vu an va duogc cac duong su thira
nhan, khoi tai san chung cua ba M, ong D ¢6 gia tri: 101.475.200 dong (Mot tram
khong mét triéu bon tram bay muoi lam nghin hai tram dong) cu thé:

V& quyén sir dung déat: Thira dat s6 341 1a 1.393,5m” (dat & 200m’ c6 gia
24.000.000 dong, dat trong cady lau nam 1 193,5 c6 gia 15.515.500 dong) cO gia
39.515. OOO dong, thtra s6 329 la 223 2n1 co gia 2.901. 600 dong, thtra s0 328 1a
273,3 m? ¢o gia 3.552.900 ddng, thira sd 388/1 13 343,6m” co gia 4.810.400 dong,
thira dt 418 1a 667,4m’ c6 gia 10.011.000 dong. Téng cong 60.790.900 dong (Sau
muoi triéu bay tram chin mwoi nghin chin tram dong).

V& tai san trén thira dt 341, 328: Ngdi nha cd gia 11.968.000 dong; san cd gia
2.634.000 dong; 1/3 gia tri Giéng nudc 1.941.300 dong, 1/3 gia tri bd da 1.864.000
déng; 02 cay DO (mdt cdy co dudng kinh 25-30cm; 01 cay D6 c6 duong kinh
<llem) cé gia 971.000 dong ; 31 cidy Cau co qua 7.440.000 dong, 12 cay Mit
5.700.000 dong, 05 cay Dau dat c6 qua gia 230.000 dong va 01 cay Tram gia 36.000
dong,lOO cay Che gia 7.900.000 dong (tong cong 40.684.300 dong) va cac tai san
cay trong do ng N xdy dung va tréng c6 gia 25.899.700 dong.

[3.8] Quyén st dung dat cp ngay 15/4/1997 ho ba Poan Thi M, tai thoi diém
cap dat ho ba M c6 hai thanh vién ong D, ba M, do vay dng D, ba M mdi ngudi
dugc 50% gia tri tai san, 6ng P duoc huong tai san c6 gia tri 50.737.300 ddng, ba M
dugc hudng tai san c6 gia tri 50.737.300 ddng. Phan ba M duoc chia thira ké ra 05
ky phan cho 05 ngudi con cua ba M, twong duong mdi ky phan 10.147.520 dong,
nhu vdy phan tai san giao cho 6ng P ¢6 gia tri 60.885.120 dong (Sdu muoi triéu
tam tram tam muwoi ldm nghin mét tram hai muoi dong); phan tai san giao cho 6ng
N, ba Q, 6ng P, ba L mdi ngudi c6 gia tri 10.147.520 dong (Muwoi triéu mét tram
bén muoi bay nghin nam tram hai mweoi dong).

[3.9] Tai phién toa cac duong su thong nhat thoa thuan:

Giao cho dng Poan Kim P dugc nhan: Quyén sir dung thira dat thira s6 341,
dién tich 1.393,5 mz; thira dat 328, dién tich 273,3 mz; thira dat 329 dién tich 223,2
m? (cdc thira dat nay lién ké nhau, hién nay dwo’c canh tac chung khong co ranh gioi
ro rang) va % dién tich 333,7 m? trong 667,4m” cua thira dat 418 (c6 tw cdn phia
dong gidp duong be tong, phia tay gidp gidp phan dat boi ddp 110,7 m*, phia nam
gidp dwong bé tong, phia bdc gidp thira 381) va tai san co trén dat. Ong D co nghia
vu thanh todn gia tri cac cong trinh klen tric va cdy trén dat thudc so htru ctia 6ng N
cho 6ng N. Giao cho Ong N duoc quyén str dung dién tich 346,10 m? thira dat 388/1
va Y thira dat 418 dién tich 333,7 m” (110,7m’ dat bi bdi dip va phan dién tich dat
lGa con lai 223 m?).

Déi voi cac loai cay trong trén thira dat 341, 328:

- 01 cay Tram, tri gia 36.000 dong va 01 cay Mit, tri gia 500.000 dong (Nam
tram nghin dong) 6ng N di khai thac nén giao cho 6ng N; 31 cdy D6 da 1ot vo
duong kinh >11cm, 6ng N, 6ng D déu thira nhan cac cdy D6 nay da dugc 6ng N ban
cho nguoi khac; 35 cay Sua ong N thira nhan da khai thac 9 cay. Cac duong su thoa
thuan giao s cay Do, cdy Sua néu trén cho 6ng N, 6ng N cam két c6 nghia vu khai
thac, di doi 31 cdy D6 va 26 ciy Sua dé giao dit cho ong B. Ong B khong phai
thanh toan gia tri cay Sua, cdy D6 cho 6ng N.
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Xét thay su thoa thuan cua cic duong su 1a phu hop, ding phap luat nén ghi
nhan.

[3.10] Trong khéi tai san chung va di san thira ké ong Poan Kim P duoc nhan:
Quyén str dung thira dit 341, dién tich 1.393,5 m?, c¢6 gia 39.515.000 dong; thira dat
328, dién tich 273,3 m?, ¢ gia 3.552.900 ddng; thira dat 329 dién tich 223,2 m® ¢6
gi4 2.901.600 dong va ¥ dién tich 333,7 m® trong 667,40m” cua thira dat 418,c6 gia
tri 5.005.500 d6ng va quyén so hitu tai san Ngoi nha c6 gia 11.968.000 dong; san co
gid 634.000 dong; 1/3 gia tri giéng nude 1.941.300 dong, 1/3 gia tri by da 18,64m*:
1.864.000 ddng; 02 cay Do (mot cdy c6 duong kinh 25-30cm; 01 cay D6 c6 duong
kinh <1lcm) c6 gia 971.000 dong 31 cay Cau c6 qua 7.440.000 dong; 11 cay mit
5.200.000 dong, 05 cay Dau dat c6 qua gia 230.000 dong; 100 cdy Cheé gia
7.900.000 dong. Tong cong 91.123.300.000 dong.

[3.11] Ong B phai thanh toan cho ong N cac gia tri tai san thudc quyén so hiru
ctia 6ng N trén thira dat 341, 328, 329 véi s tién tong cong: 25.899.700 dong (Hai
muoi lam triéu tdm tram chm muoi chin nghin bay trim dong), rleng dbi véi giéng
nudc va bo da, ong D thanh toan 2/3 gid tri theo thoa thuan ctia cac bén, cy thé:

- 2/3 gia tri Giéng nudc: 3.882.700 dong (Ba triéu tdm tram tdm muwoi hai
nghin bay trdam dong).
- 2/3 gia tri bo da 3.728.000 dong (Ba triéu bay trdm hai mwoi tam nghin
dong).
- Ho nudc 561.000 dong (Nam trdam sdu muwoi mot nghin dong).
- 16 cdy Huynh dang, c6 duong kinh tir 05-10cm, c6 gia: 2.224.000 dong (Hai
triéu hai tram hai mwoi bon nghin dong).
- 300 cay Cau mdi trong, ¢6 gid: 5.400.000 dong (Nim triéu bon tram nghin
dong)
. -10 bui Chudi (trong do: 05 bui ¢6 qua va 05 bui chua qua), c6 gia 600.000
dong (sdu tram nghin dong).
- 03 cay Sau riéng méi tr(‘}ng c6 duodng kinh 01-05cm, co gia: 435.000 dong
(Ba tram bon muoi lam nghin dong).
- 20 bui cdy Dinh lang trong 03 nam, c6 gia: 300.000 dong (Ba tram nghin
dong).
- 02 cay Mang cut chua c6 qua, co gia: 2.312.000 dong (Hai triéu ba tram
muwoi hai nghin dong).
* Phia trudc san, hwéng ra canh dong:
- 03 cay Ming cut, dudng kinh 01-05¢m, ¢6 gia: 435.000 dong (Bon tram ba
muwoi lam nghin dong).
- 05 bui Chubi: (trong do6 03 bui 6 qua, 02 byi chua qua), co gia 310.000 dong
(Ba tram muoi nghin dong).
- 15 cay Cau chua qua, c6 gia: 2.700.000 ddéng (Hai triéu bdy tram nghin
dong).



- 22 cay Cau méi trong, c6 gia: 396.000 ddng (Ba tram sdu muoi chin nghin
dong).

- 01 cAy Séu riéng chua qua, ¢ gid: 1.156.000 dong (Mot triéu mgt tram nam
muoi sau nghin dong).

- 04 byi Chudi d3 c6 qua, co gia: 280.000 dong (Hai tram tdm muwoi ngan).
- 35 cay Cau moi trong, c6 gia: 630.000 dong (Sdu tram ba muwoi nghin dong).

- 11 bui Chubi chua c6 qua, co gia: 550.000 dong (Niam trdm ndm muoi nghin
dong).

[3.12] Giao cho Ong N duoc quyén st dung dién tich 346,10 m® thua dét
388/1, gid 4.810.400 ddng va % dién tich 333,7 m® (110,7m? va phan dién tich con
lai 223 m® cua thira 418) gia 5.005.500 dong. Quyén so hitu cac loai cay trong da
khai thac trén thura dat 341: 01 cay Tram, gia 36.000 dong; 01 cay Mit gia 500.000
déng, tong cong gia tri tai san ong N dugc nhan trong khéi di san thira ké 1a:
10.351.900 dong. Ngoai ra 6ng N duoc nhan gia tri tu bo, stra chita Giéng nudc, bo
da, gia tri cy trong ong P thanh toan 1 25.899.700 d@)ng. Ong N nhén tai san thira
ké nhiéu hon 204.380 ddng (10.351.900 — 10.147.520 dong) nén dng B c6 nghia vu
thanh toan cho 6ng N s tién 25.695. 320 dong (25.899.700 ddng — 204.380 dong).

[3.13]. V& chi phi tham dinh, dinh gi tai san: Tong chi phi xem xét tham dinh
tai cho va dinh gia 1a 7.792.700 dong, 6ng P ty nguyén chiu nén ghi nhan.

[3.14]. V& an phi: Can ctr vao khoan 2 Diéu 147 ctia Bo luat T tung dan sy va
diém a khoan 7 Piéu 27 Nghi quyét sb: 326/2016/UBTVQH14 ngay 30/12/2016 cua
Uy ban Thudng vu Qudc hdi “Quy dinh vé mirc thu, mién, giam, thu, ndp, quan ly
va str dung an phi va 1é phi Toa an” ddi voi yéu cau Toa an giai quyét chia tai san
chung, di san thira ké d6 thi mdi bén dwong su phai chiu an phi dan sy so tham theo
murc tuong Gng voi gia tri phan tai san ma ho dugc chia, dugc hudng trong khoi tai
san chung hodc trong khdi di san thira ké, theo d6 ong P duoc chia 60.885.120
dong phai chiu an phi 3.044.256 dong, ong N, ba Q, ba L, 6ng P duoc chia
10.147.520 ddng phai chiu an phi 507.376 dong.

[3.14]. Tir nhitng nhan dinh néu trén, xét thay ¥ kién cta dai dién Vién kiém sét
nhan dan huyén Tién Phudc tai phién toa la hoan toan c6 can ctr, ding quy dinh cua
phap luat nén can phai chap nhan.

Vi cac 1€ trén,

QUYET PINH:

_ Cain ctr cac Diéu 26, 147, 157, 165, 228, 244, 246 B) luat T6 tung dan su; céc
biéu 219, 612, 613, 617, 618, 623, 650, 651 cua BJ ludt Dan sy; Dicu 203 Luat Dat
dai va diém a khoan 7 Diéu 27 Nghi quyét so: 326/2016/UBTVQHI14 ngay
30/12/2016 cua Uy ban Thuong vu Quoc hdi “Quy dinh vé muc thu, mién, gidm,
thu, ndp, quan 1y va sir dung an phi va I¢ phi Toa an”, tuyén xir:

1. Pinh chi mdt phan yéu cau khoi kién cia 6ng Boan Kim D vé viéc yéu cau
phan chia tai san chung va phan chia di san thira ké ddi v6i dién tich 12,1 m* thudc
thura 342, to ban do6 s6 35 do 6ng Hq}‘/nh Vian A ké khai trong ho so dia chinh; (jién
tich 2,9 m? thudc thira 236, t& ban d6 s6 35 do 6ng V3 Trude P ké khai trong hd so
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dia chinh; dién tich 2,5 m? thudc thira 387, t& ban dd sb 35 dat thudc dat Nghia dia.

2. Cong nhan su thoa thuan vé yéu cau phan chia tai san chung va yéu cau phan
chia di san thira ké gitra ong Poan Kim B, 6ng Huynh Van N, 6ng V& btc P, ba V6
Thi Qudi, ba Huynh Thi L, cu thé nhu sau:

2.1 Trong khdi tai san chung va di san thira ké ctia Poan Thi M gém quyén sir
dung dat dugc UBND huyén cép cho ho ba Poan Thi M va céc tai san c6 trén dat,
ong D duoc nhan gia tri tai san: 60.885.120 dong; dng N, ba Q, ba L, 6ng P, mbi
ngudi duge nhan gia tri tai san 10.147.520 dong.

2.2 Giao cho 6ng Doan Kim b du’oc quyen st dung céc thira dat sau: Thura sO
341 dién tich 1. 393 ,5m’ (dat & 200m?, dat trong cay lau nam 1.193,5); thira s6 329
dién tlch 223,2m?, thira s6 328 dién tlch 273,3 m?, Y% thua dét s6 418 ¢ dién tich
333,7 m’ ¢6 tir can phia déng giap duong bé tong, phia tay gidp phan dat bdi dép
110,7 m?, phia nam gidp duong bé tong, phia bic gidp thira 381 (C6 so d6 ban vé&
kem theo).

2.3 Giao cho 6ng P dugc quyén so hitu cac tai san:

Tai san c6 trén thira dat 341 va thira dat 328 to ban do s6 35, gdm:

- Nha cip 4: Mong da tuong xay gach chua t0, mai lop ngoi va ton da hu hong,
nén lach xi mang di¢n tich 35,28 m-.

- San lang x1 mang: di¢n tich 29,76m2.

- HO chira nude: xdy gach cao: 1,05m, dién tich 7,2 m? , gia tri st dung con lai
50%.

- B& da nai: 12m X 0,8m X 0,2m = 1,92m* ; 12m X 0,8m X 0,2m = 1,92m?;
17m X 0,4m X 0,2m = 1,36m*; 17m X 0,7m X 0,2m = 2,38m*; 21m X 0,5m x 0,2m
=2,1m%; 10m X 0,6m X 0,2m = 1,2m*; 18m X 0,7m X 0,2m = 2,52m*; 17m X 0,6m
X 0,2m = 2,04m*; 20m X 0,8m X 0,2m = 3,2m® . Tong cong 18,64m”.

- Giéng nudc: Puong kinh 1,8m sau 6,5m, Giéng khong c6 nén.
- Cay trong;

* Cdc cdy co trén dit phia tiv bic sdn tré vao phia sau ngéi nha: 13 cdy Cau
c6 qua; 02 cay DO, (trong d6 01 cay c6 duong kinh tir 25-30cm va 01 cay c6 duong
kinh < 11cm); 16 cay Huynh dang, co duong kinh tir 05-10cm; 08 mé dat; 100 cay
Che; 10 cay Mit c6 qua c6 duong kinh 20cm; 05 cdy Dau dat da co qua; 300 cay
Cau méi trong; 10 bui Chubi, trong d6: 05 bui c6 qua va 05 bui chua qua; 03 cay
Sau riéng méi trong c6 duodng kinh 01-05cm; 20 Bui cay Pinh ling tréng 03 niam;
02 cay Mang cut chua c6 qua.

* Cdc cdy cé trén dit phia trwée sin, huéng ra cdnh dong, gom: 03 cay
Ming cut, dudng kinh 01-05¢m; 01 cay Mit chua qua; 05 bui Chubi (trong d6 03 bui
c6 qua, va 02 bui chua qua); 15 cay Cau chua qua; 22 cdy Cau moi trong; 01 cay
Sau riéng chua qua.

Tai san trén Thira dit s6 329, to ban dd s6 35, gom: 04 bui Chudi da co qua;
35 cdy Cau mdi trong; 11 bui Chubi chua c6 qua.
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2.4, Giao cho dng Huynh Van N dugc quyén sir dung thira d:éit sO 388/1, to ban
dd s6 35 dién tich 12 343,6m?, va dién tich 333,7 m” tai thura dét s6 418, to ban d6 s
35 (110,7m* phan dit bdi va phan dat laa con lai 223m?). C6 so d6 ban v& kém theo.

2.5. Giao cho 6ng N duoc quyén so hitu cac tai san c6 trén thira dat 388/1, to
ban d6 s6 35: 10 cay Cau trong trén 02 nam; 120 bui Sim, Sim trong nam thir 4; Hé
théng tudi nude ty dong; 15 cdy sua c6 dudng kinh 05-15cm; 06 cdy ming cut chua
qua c6 duong kinh 01-05cm va tai san c6 trén thira dat 341 va 328, t ban d6 sb 35:
Gia tri 01 cdy Tram c6 duong kinh >30cm, 01 cay Mit tai thira dat 341, 329, to ban
d6 s6 35 (6ng N da khai thac); 31 cay D6 da 16t vo dudng kinh >11cm; 26 ciy sua
c6 dudng kinh 15-20cm. Ong N ¢6 nghia vu khai thac, di doi 31 cay DO, 26 cay Sua
dé tra lai dat cho ong D.

2.6. Ong D c6 nghia vu thanh todn cho 6ng N s6 tién 25.695. 320 dong dong
(Hai mwoi lam triéu sau tram chin mwoi lam nghin ba tram hai muoi dong).

2.7. (A)ng‘ P c6 nghia vy thanh toan cho éng P, ba Q, ba L mdi ngudi sb tién
10.147.520 dong (Muoi triéu mot tram bon muoi bay nghin nam tram hai mwoi
dong).

Ké tir ngay ban an c6 hiéu luc va bén duogc thi hanh an c6 don yéu cau thi hanh
an cho dén khi thi hanh &n xong, 6ng B con phai chiu khoan tién 1ai cta s tién con
phai thi hanh 4n theo muc 14i suat quy dinh tai Diéu 357, Diéu 468 B¢ luat Dan sy
nam 2015, trir truong hgp phap luat co6 quy dinh khac.

3. Ong P phai chiu 4n phi 3.044.256 dong (Ba triéu khong trdm bon muroi bon
nghin hai tram ndam muwoi sau dong) tién an phi dan sy so tham nhung dugc trir vao
s6 tién tam tmg 4n phi éng dd ndp 1a 2.500.000 dong (Hai triéu nam tram nghin
dong) theo bién lai thu s6 0004743 ngay 23/10/2020 cta Chi cyc Thi hanh an dén sy
huyén Tién Phuéc, ong P phai ndp thém 544.256 dong (Nam tram bon mueoi bon
nghin hai tram nam mwoi sau dong), ong N, ba Q, ba L, 6ng P mdi ngudi phai chiu
507.376 ddng (Nam tram khéng bay nghin ba tram bay muroi sau dong) an phi dan
su so tham.

4. V& chi phi tham dinh, dinh gia tai san: Ong Poan Kim P ty nguyén chiu chi
phi tham dinh, dinh gia tai san la 7.792.700 dong (Bay triéu bay tram chin mwoi hai
nghin bay tram dong), ong B da ndp du.

DPuong sy c6 mat co quyén khang cdo ban an so thém trong thoi han 15 ngay,
ké tr ngay tuyén an so tham (30/9/2021). Puong su Vang mat tai phién toa, co
quyén khang cdo ban an so tham trong thoi han 15 ngay, ké tir ngay nhan duoc ban
an hoic ké tir ngdy niém yét ban an.

Truong hop ban an duge thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh an
dan sy thi nguoi dugce thi hanh an dan sw, nguoi phai thi hanh an dan sy c6 quyén
thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tw nguyén thi hanh an hoic bi
cuong ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh 4n dan sy;
thoi hiéu thi hanh an dugc thyc hién theo quy dinh tai Piéu 30 Luat Thi hanh an dan
su.
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Noi nhén: TM. HQI PONG XET XU SO THAM

- Céc duong su; THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Quang Nam;

- VKSND huyén Tién Phudc;

- Chi cuc THADS huyén Tién Phudc; .,

- Luu: VT, hd so vu an. (Ba ky)

Trinh Minh Hung
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