TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI HA NOI Poc 1ap - Tw do - Hanh phic

Ban 4n sb: 254/2022/DS-PT
Ngay: 27 - 8 - 2022
V/v: Tranh chap vé thira ké tai san
NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI HA NOI

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ong Bui Xuan Trong.

Cdc Tham phan: Ba Vii Thi Thu Ha;

Ba L& Thi Mai.

- Thir ky phién toa: Ba Hoang Hai An, Thu ky Toa 4n nhan dan cip cao tai
Ha Noi.

Pai dién Vién Kiém sat nhan déan ccfp cao tai Ha Noi: Ba Nguyén Thi Thu
Mai, Kiém sat vién tham gia phién toa.

Ngay 27 thang 8 nim 2022, tai tru s& Toa 4n nhan dan cap cao tai Ha Noi,
xét xir phuc thim cong khai vu an dan sy thu 1y s6 197/2021/TLPT-DS ngay 21
thang 9 nam 2021 vé viéc “tranh chap vé thira ké tai san”.

Do Ban an dan sy so thim s6 05/2021/DS-ST ngay 04 thang 5 nam 2021
ctia Toa 4n nhan déan tinh Bac Giang bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham sd: 7726/2022/QD-PT
ngay 12 thang 8 nam 2022 giira cac duong su:

* Nguyén don: Ba Nguyén Thi H, sinh nim 1936; Dia chi: Thén D, x4 C,
huyén Y, tinh Bac Giang; c6 don xin xét x{r vang mit.

- Nguoi dai dién theo iy quyén ciia ba H: Ong Tran Vin P, sinh nim 1958;
Dia chi: thon D, x& C, huyén Y, tinh Bic Giang; 6 mat.

- Nguoi bdo vé quyén va loi ich hop phdp cia bd H: Ba Nguyén Thi M, ba
Nguyén Thi Nhu Q, Trg gitip vién phap 1y ctia Trung tAm tro gitip phap 1y Nha
nudc tinh Bac Giang; ¢6 don xin xét xir ving mit nhung ¢ giri quan diém bao vé
quyén va loi ich hop phap cho nguyén don.

* Bi don: Ong Nguyén Van K, sinh ndm 1969; Dia chi: Thén H1, x4 L, huyén
Y1, tinh Bic Giang; C6 mat.



* Nhitng nguoi ¢ quyén loi, nghia vu lién quan:

- Ba Hoang Thi Q1, sinh nam 1963; Dia chi: Thon D, X C, huyén Y, tinh Bic
Giang; co mat.

- Ba Hoang Thi Q2, sinh nam 1957; Bia chi: Puong H2, X8 S, huyén B, tinh
Pong Nai; ¢6 don xin xét xir vang mat.

- Ong Hoang Céng Q3, sinh nam 1959; Bia chi: Thon B, X8 C, huyén Y, tinh
Bic Giang. Hién dang chép hanh an phat tu tai D1 23, phan trai s6 4, Trai giam
K1, V, L1, Ninh Binh; c6 don xin xét xtr Véng mat.

- Ba Hoang Thi D, sinh nam 1975; Dia chi: Thon D, xa C, huyén Y, tinh Bic
Giang; c6 don xin xét xtr ving mat

- Ba Hoang Thi D1, sinh nam 1978; HKTT: Thon B, X8 C, huyén Y, tinh Bic
Giang; hién dang séng & nudc ngoai khong 1d dia chi.

- Ong Lé Van C1, sinh nam 1972; Dia chi: Théon D, X& C, huyén Y, tinh Bic
Giang; Véng mat.

- Uy ban nhéan dan huyén Y, tinh Bac Giang; ving mit.

- Uy ban nhén dan x4 C, huyén Y, tinh Bac Giang; vang mit.

NOI DUNG VU AN:

1. Tai Pon khoi kién ngay 12/7/2018 sira d6i, bd sung ngay 12/8/2020, cac
ban khai c6 trong hd so vu an va 10i khai tai phién toa ctia 6ng Tran Vin P (1a
ngudi dai dién theo Gty quyén cta ba Nguyén Thi H) trinh bay:

Cu Hoang Cong Q4 va cu Nguyén Thi T 13 vo chéng. Hai cu sinh duoc 01
ngudi con dé duy nhat 12 6ng Hoang Cong Q5, sinh nam 1933. Nam 1939, hai cu
dén thon b, xa C, huyén Y khai pha dugc thira dét s6 173, to ban dd sb 4, dién tich
1290m?. Cu Hoang Céng Q4, cu Nguyén Thi T va con la Hoang Cong Q5 cling
chung sbng tai thira dat s6 173, to ban do s6 4 va tao 1ap trén dat duge cc tai san:
Nha cép 4, 05 gian gb lim lop ng6i, hoanh tre, tuong dat, khong xac dinh dugc nam
xdy dung; 01 ban thd gd lim; 01 phan gd lim; Cac cay trong trén dat: 01 cay mit
duong kinh ge khoang 40cm, cao khoang 04 m; 07 cay nhan; 03 cly xoan; 03 cay
bach dan.

Nam 1943, cu Nguyén Thi T chét nhung khong c6 di chiic dé lai tai san cho ai
duoc thira ké. Nam 1949, cu Hoang Cong Q4 13y vo thit hai 13 ba Nguyén Thi D1
nhung khong sinh dugc nguoi con nao, hai cu xin mot nguoi con nudi la Hoang
Cong Q6. Tai san chung cia cu Hoang Cong Q4 vé&i cu Nguyén Thi D1 la



277,4m? rudng canh tac tai thira 108/6, to ban d6 sb 4 tai xi ddong TP nhung
phan cua cu Hoang Cong Q4 chi c6 96m?, cuia cu Nguyén Thi D1 ¢6 181,4 m2.

Nam 1953, éng Hoang Cong Q5 két hon voi ba Nguyén Thi H va vé &
chung véi cu Hoang Cong Q4 va cu Nguyén Thi P1 trén thia dat s6 173, to ban
do sb 4 tai thon D, xa C, huyén Y, tinh Bic Giang.

Nam 1971, cu Hoang Cong Q4 chét, khong c6 di chuc dé lai tai san cho ai
thira ké. Vo chong dng Q5, ba H tiép tuc chung sdng v6i cu Nguyén Thi D1 dén
nim 1972 thi chuyén ra ¢ thira dt khac. Trong thoi gian chung sdng véi cu
Hoang Cong Q4, cu Nguyén Thi D1, vo chong ba Nguyén Thi H khéng ¢ cong
suc dong gop gi vao viéc tao 1ap tai san chung. Ciing trong ndm 1972, ong
Hoang Cong Q6 hy sinh tai mat tran phia Nam (6ng Hoang Cong Q6 khdng co
v, con). Cu Nguyén Thi D1 sdng mdt minh tai thira dat s6 173, to ban d6 sb 4
tai thon D, x4 C, huyén Y, tinh Bic Giang va quan 1y toan bo tai san, rudng dat.

Ngay 12/12/1998, cu Nguyén Thi P1 duoc cap Gidy chimg nhan quyén sir
dung dat (viét tit 13 GCNQSDPD) tho cu thia dat s6 173, to ban dd sd 4 (sd
00564-QD 478/QDUB dig tén ho ba Nguyén Thi D1).

Nim 2001, cu Nguyén Thi P1 duoc Huyén ddi Y, tinh Bic Giang xay tang
mot cin nha tinh nghia dién tich 60m? trén thira dat sd 173, to ban do sb 4. Ciing
trong nim 2001 dng Nguyén Vian K d3 mang cic tai san cua cu Hoang Cong Q4,
cu Nguyén Thi T vé Y1 st dung gdm: Nha 05 gian cip 4 da théo d&, 01 ban tho,
01 cay mit, 01 phan g6 lim.

Ngay 20/11/2006, cu Nguyén Thi P1 duoc cdp GCNQSDD thua dat sb
108/6 t& ban dd s6 4, muc dich sir dung: Dat néng nghiép.

Ngay 22/01/2000, 6ng Hoang Cong Q5 chét nhung khéng d¢é lai di chuc.

Niam 2010, cu Nguyén Thi P1 chuyén vé x3 L, huyén Y1 sinh song. Ngay
24/6/2013, cu Nguyén Thi D1 chét.

Ba Nguyén Thi H khoi kién yéu cau Tda an chia thira ké toan bo di san cia
cu Hoang Cong Q4, cu Nguyén Thi T bao gom: nha &, ban tho, phan gb, dién
tich dat thd cu, cdy lau nim trong trén dat, 96m? dat rudong nhu di néu trén vi
6ng Hoang Cong Q5 1a con dé duy nhat va 1a nguoi thudc hang thira ké thir nhat
ctia cu Hoang Cong Q4, cu Nguyén Thi T, nhung khi con séng 6ng Hoang Cong
Q5 chua yéu cau chia thira ké tai san ctia cu Hoang Céng Q4 va cu Nguyén Thi
T dé lai nén quyén thira ké cua 6ng Hoang Cong Q5 duoc chuyén tiép cho
nhimg ngudi thudc hang thira ké thir nhat cia ong Hoang Céng Q5 gém cé: ba
Nguyén Thi H (12 vo) va cac con cua ong Hoang Coéng Q5, ba Nguyén Thi H
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goém: (1). Hoang Thi Q2, sinh nam: 1957; (2) Hoang Coéng Q3, sinh nim: 1959;
(3) Hoang Thi Q1, sinh nam: 1963; (4). Hoang Thi D, sinh nam: 1975; (5).
Hoang Thi D1, sinh nam: 1978.

(Can nha tinh nghia xay nam 2001 ba Nguyén Thi H khong yéu cau chia, vi
cin nha nay 1a tiéu chuan riéng cta cu Nguyén Thi P1 dugc huong theo dién Ba
me Viét Nam Anh hung).

Tai don d& nghi ngay 11/6/2019, ba Nguyén Thi H c6 yéu cau huay
GCNQSDD sb 00564-QD 478/QPUB cap mang tén: Ho ba Nguyén Thi D1.
Ngay 02/4/2021, 6ng Tran Vin P 1a ngudi dai dién theo uy quyén cta ba
Nguyén Thi H rat yéu cau nay. Tai phién toa so thim ngay 04/5/2021, 6ng Tran
Vin P 1a nguoi dai dién theo y quyén ciia ba Nguyén Thi H rt yéu cau khoi
kién dbi voi yéu cau chia 96m? rudng canh tac tai thira dat s6 108/6, to ban do sb
4, xXtr déng TD, thon b, xa C, huyén Y, tinh Béc Giang.

2. Tai cac ban khai va cac tai liéu ¢ trong hd so vu an, 6ng Nguyén Vin K
trinh bay: Ong 14 chau rudt ctia cu Nguyén Thi P1. Ngudn gbc tai san cia cu
Nguyén Thi P1 6ng khong biét co tir bao gio. Ngay 12/9/2003, cu Nguyén Thi
D1 di 1ap di chic cho ong duge hudng toan bo tai san 1a dat dai, tai san vat kién
tric trén thira dat thd cu 1290m? vao sd cip GCNQSDD s6 00564-QD 478/QD-
UB ngay 12/12/1998 va toan bd dién tich rudng canh tac 384m?2. Niam 2010, cu
Nguyén Thi D1 6m, 6ng don cu vé Thon H1, x4 L, huyén Y1 dé cham soc, toan
bd nha dat cia cu tai D, C, Y, Bic Giang bo hoang khong c6 ngudi 0, khong co
nguoi trong coi. Ngay 24/6/2013, cu Nguyén Thi D1 chét.

Ba Nguyén Thi H xac dinh céc tai san ctia cu Nguyén Thi D1 di lap di
chuc cho ong 1a ciia cu Hoang Cong Q4, cu Nguyén Thi T va yéu cdu chia thira
ké ong khong dong ¥, vi cac tai san nay cu Nguyén Thi P1 da 1ap di chuc cho
ong duoc huong thira ké.

Ong Tran Vian P khai 6ng thdo d& can nha 05 gian cap 4 gd lim cii ciia cu
Hoang Céng Q4, cu Nguyén Thi T, 01 ban thd gb lim, 01 phan gd lim sir dung
1a khong dung. Sau khi cu Nguyén Thi P1 chét, 6ng co6 danh 01 cdy mit mang
vé Y1 trong nhung sau d6 cdy mit da chét.

3. Quan diém cta nhitng ngudi c¢6 quyén loi va nghia vu lién quan:

3.1. Tai cac ban ty khai co6 trong hd so vu an ba Hoang Thi Q2, ba Hoang
Thi QI, ba Hoang Thi D déu thong nhat trinh bay: Ong noi cta cac ba 1a cu
Hoang Céng Q4 va cu Nguyén Thi T ¢6 tai san 1a thira dit sb 173, t& ban dd sd
4, dién tich 1.290m? tai thén D, xa C, huyén Y, tinh Bic Giang, GCNQSDD
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mang tén ho ba Nguyén Thi P1. Nam 1943, cu Nguyén Thi T chét. Nam 1971,
cu Hoang Cong Q4 chét. Ong Hoang COng Q5 1a con duy nhit ctia cu Hoang
Cong Q4 va cu Nguyén Thi T 1a ngudi duge hudng thira ké tai san cua cu Hoang
Cong Q4 va cu Nguyén Thi T. Nhung khi con séng, 6ng Hoang Coéng Q5 chua
yéu cdu chia thira ké tai san ctia cu Hoang Cong Q4 va cu Nguyén Thi T. Nam
2000, 6ng Hoang Céng Q5 chét vi vy nhimg ngudi thudc hang thira ké thir nhat
ctia 6ng Hoang Cong Q5 gdm c6: vo 1a ba Nguyén Thi H va cac con cta ong
Hoang Cong Q5 v&i ba Nguyén Thi H gébm: Hoang Thi Q2, Hoang Coéng Q3,
Hoang Thi Q1, Hoang Thi D, Hoang Thi D1 dugc hudng tai san ctia cu Hoang
Cong Q4 va cu Nguyén Thi T. Cac ba tir chdi nhan tai san ma nhuong quyén
thira ké tai san cho ba Nguyén Thi H, cac ba khong tham gia cac tha tuc to tung
tir khi thy 1y cho dén khi két thiic vu an. Cac gidy td, vin ban ctia Toa an cac ba
dé nghi giao cho 6ng Tran Van P nhan thay, ong Tran Van P c6 trach nhiém
giao lai cho cac ba. B4 Hoang Thi Q2, Hoang Thi Q1, Hoang Thi D c¢6 don dé
nghi xét xu Véng mit d3 lwu tai hd so vu an.

3.2. Tai ban tu khai ngay 02/01/2020, 6ng Hoang Cong Q3 trinh bay:
Ngudn goc thira dat s 173, to ban d6 s 4, dién tich 1290m? dat tai thon D, x4
C, huyén Y, tinh Bac Giang la ctia 6ng ba ndi ong 1a cu Hoang Cong Q4 va cu
Nguyén Thi T (chét nim 1943). Nam 1949, cu Hoang Cong Q4 két hon véi cu
Nguyén Thi D1 va ¢ trén dat d6. Nam 1971, cu Hoang Cong Q4 chét. Nam
1998, cu Nguyén Thi P1 dugc cap GCNQSD dat. Nam 1999, 6ng Hoang Coéng
Q5 chét, ong 1a con dé cua ong Hoang Cong Q5 va ba Nguyén Thi H. Ba
Nguyén Thi H khéi kién yéu cau chia thira ké theo quy dinh ctia phap luat thira
dat s6 173, to ban d6 s 4, dién tich 1.290m? dat tai thon B, x4 C, huyén Y, tinh
Bic Giang, 6ng dong ¥, do 6ng dang chip hanh hinh phat ti giam nén dé nghj
Toda 4n xét XU vang mit.

3.3. Chi Hoang Thi D1 xuét canh ra nudc ngoai ngay 22/5/2016, hién chua
c6 thong tin nhap canh vé nudc. Do khong 1o dia chi cua chi Hoang Thi D1 &
nudc ngodi, Toa an di niém yét cac vin ban td tung theo quy dinh ctia phap luat
nhung van khong c6 thong tin cua chi Hoang Thi D1, trong hd so vy an khong
c6 ban khai ctua chi Hoang Thi D1.

3.4. Tai don xin xét x\r vang mit ngay 06/01/2021, 6ng Lé Van C1 trinh
bay: Ong c6 duoc 6ng Nguyén Van K cho muon mét thira rudng canh tac tai xir
ddéng TP thudc thon B, xa C, huyén Y, tinh Bic Giang, 6ng khong c6 quyén loi,
nghia vu lién quan dén tranh chp thira ké tai san giira ba Nguyén Thi H va 6ng
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Nguyén Vian K. Khi nao 6ng Nguyén Vin K ¢6 yéu cau doi rudng cho muon thi
ong tra lai cho 6ng Nguyén Vin K.

3.5. Pai dién Uy ban nhan dan xa C, huyén Y trinh bay: Can ctr Van ban s
90/2021 ngay 07/4/2021 cua Toa an nhan dan tinh Bac Giang vé viéc xac minh
ndi dung dat dang tranh chap, UBND x4 C c6 y kién nhu sau:

- GCNQSDP ngay 12/12/1998, thira dat s 173, to ban do sd 04, dién tich
1.290m2 Két qua thim dinh va dinh gia thi dién tich con 1.190,3m? (giam
99,7m?). Qua xem xét hd so luu tai UBND xa nhédn thdy: GCNQSDD ngay
12/12/1998, thira dat s6 173, to ban dd s 04, dién tich 1.290m? cap cho ho ba
Nguyén Thi P1. Ban d6 giai thira do nam 1987 thira sé 173, to ban d6 sé 04,
dién tich 1.290m?; c6 cac canh giap ranh: phia Dong giap dudng, phia Tay giap
dat tho cu, phia Bic giap dat tho cu, phia Nam giap dudng. Két qua do dac: phia
Pong giap duong, phia Tay gidp dat tho cu, phia Bic giap dat tho cu, phia Nam
giap thd cu. Nhu vay ph?m do dac thira dat ciia ho ba Nguyén Thi B1 ¢6 do mot
phan dat 1a duong di cii. Phan dit nay duoc ho tu st dung tir khoang nim 1990-
1991 nay phu hop quy hoach st dung dat. Tur trudc dén nay UBND xa C khong
nhan dugc don, thu, ¥ kién tranh chap cta cac ho gidp ranh vé thira dat ciia ba
Nguyén Thi D1,

- GCNQSDD cép theo Quyét dinh 4191/QD-UBND ngay 20/11/2006 cap
384m? dit rudng cho ho ba Nguyén Thi P1. Két qua thim dinh va dinh gia thi
dién tich 665,1m? (tang 281,1m?). Qua xem xét ho so luu tai UBND x4 va lam
viéc v6i Truong thon P nhén thiy: Trong dién tich 665,1m? c6: 384m? (do thuc
té 1a 387,7m?) 1a dién tich dat dinh suat canh tac nong nghiép cua ho ba Nguyén
Thi P1. Dién tich con lai theo do thuc té 1a 277,4m? 1a dién tich giao cho suét
tho cung liét si (b Nguyén Thi P1 c6 con trai 1a liét s Hoang Cong Q6).

3.6. Pai dién Uy ban nhan dan huyén Y, tinh Bic Giang khong c6 y kién
bang van ban gui cho Toa an.

4. Toa an nhan dan tinh Bic Giang da tién hanh xem xét, tham dinh tai chd
va dinh gia tai san, két qua nhu sau:

Thira dat s6 173, to ban dd sd 4, thon D, xd C, huyén Y, dién tich hién
trang 1.190,3m? x 800.000 dong/m? = 952.240.000 dong;

Céc tai san trén dat gom co6: 07 cdy nhan tan 14 trung binh 5m x 1.364.000
d6ng/01 cay = 9.548.000 dong; 02 cay xoan duong kinh gbc trung binh 25¢m x
181.000 d6ng/01 = 362.000 dong; 01 ciy xoan dudong kinh gbc 15cm gia
154.000 ddng; 03 cay bach dan duong kinh gdc 15cm x 154.000 dong = 462.000
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dong; 01 nha 3 gian 36,5m? xay dung nim 2001 trir khau hao, gia tri con lai 1a
26.608.000 dong; 01 nha bép 10,32m? trir khiu hao, gia tri con lai 1a 825.000
dong.

Két qua xem xét, tham dinh tai cho thira dat s6 108/6, 1o ban dé sé6 4 nhw sau:
Dién tich 665,1m? (dién tich tranh chap la 277,4m? x 50.000 dong/m? =
13.870.000 ddng).

Theo 10i khai ctia 6ng Tran Vin P dai dién theo uy quyén ctia ba Nguyén
Thi H, cac tai san cia cu Hoang Cong Q4, cu Nguyén Thi T c6 nhung khong
con, Hoi dong dinh gia khong dinh gia. Ngay 02/4/2021, 6ng Tran Vin P tu dua
ra gia, cu thé nhu sau: Nha cp 04, 05 gian gd lim tri gia 110.000.000 déng; Ban
tho gd lim tri gia 10.000.000 dong; 01 phan gd lim tri gia 15.000.000 dong; 01
cay mit duong kinh gbc khoang 40cm cao khoang 04m tri gia 1.500.000 dong.
Ong Nguyén Vian K khong phan ddi gia cua tai san do ong Tran Vin P dua ra.

5. X4c minh ngudi lam chimg c6 thoi gian sinh séng 14u nam tai thon B, xa
C, huyén Y két qua nhu sau:

5.1. Ba Nguyén Thi N sinh nim 1944, dia chi: Thon D, xd C, huyén Y cung
cap: Ba sinh song tai thon D, xa C, huyén Y tir nam 1975, gan nha cy Nguyén
Thi P1. Qua trinh ba sinh séng tai dia phuong, ba thudng xuyén dén choi nha cu
Nguyén Thi P1, do cu Nguyén Thi 1 & mdt minh, tai san trong nha cy Nguyén
Thi D1 chi c6 01 nha cép 4 cii. Sau khi dugc Nha nudc xay nha tinh nghia thi cu
Nguyén Thi D1 thdo d& nha cii, vat lidu cii, hong, khong biét sd vat liéu nay
duoc mang di dau. Tai san trong nha cu Nguyén Thi D1 ¢6 01 ban thd duoc 1am
bang gd ghép, gan vao 2 cdt ciia gian giita nha cip 4; mot phan gd dung 1am chd
ngdi tiép khach, ngudn gde sd tai san nay co tir bao gid ba khong duogc biét. Vé
cdy trong trén dat c6 02 ciy mit, 02 cdy nhan.

5.2. Ong Nguyén Manh P1 nguyén la Bi thu Dang iy xd C, huyén Y, tinh
Bic Giang tir ndm 1990 dén nim 2003 cung cap thong tin: Ong sinh song tai X
C, huyén Y tir nho, 6ng thuong xuyén di qua nha cu Hoang Cong Q4, 6ng duogc
biét cu Hoang Cong Q4 c6 01 nha cip 4 lop ngdi mii. Can nha nay thip nho,
ong khong biét nha duoc xay dung tir nim nao, do ai xdy dung. Ong dugc biét
can nha d6 do cu Hoang Cong Q4 séng chung véi cu Nguyén Thi D1 va ngudi
con nudi 14 Hoang Céng Q6 (6ng Hoang Céng Q6 hon 6ng khoang 02 tudi), sau
khi cu Hoang Cong Q4 va 6ng Hoang Cong Q6 chét, cu Nguyén Thi P1 van &
trén dat d6 mot minh. Do cdn nha cap 4 di cii nat, Uy ban huyén Y két hop véi
Uy ban x& C bo kinh phi x4y dung ting cu Nguyén Thi D1 01 nha tinh nghia.
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Cin nha cii trudc d6 thao dd, con cac tai san khac nhu: Ban thd; phan g, ong
khong duogc biét. Cc cdy trong trén dat chu yéu 1a tre, mit, nhan, do gia tri kinh
té thap nén da chit bo.

5.3. Ong Than Van G sinh ndm 1968; dja chi: Thon B, x4 C, huyén Y cung
cap thong tin: Ong sinh ra tai thon B, x4 C, huyén Y tir nhé va & giap lién ké voi
nha cu Nguyén Thi D1. Tai san ctia cu Nguyén Thi P1 ¢6 01 nha cip 4, nim
gian, khung g8, hoanh, rui tre. Nam 2001, do cin nha di cii nat, 6ng lam nghé
tho xay nén dugc truc tiép nhin khoan xay cin nha tinh nghia do Ban chi huy
Quan sy huyén Y 1a chi dau tu va giao khoan. Nhom tho xay cua 6ng truc tiép
thao d& can nha cép 4, nam gian cil nat cua cu Nguyén Thi P1, tinh trang cin
nha tai thoi diém d6 khung gd muc, khung tre, mai ngoi sap, dot, tuong cay dat
nut, vO nguy co dd, sau khi thao d& cac vat liéu cii khong st dung dugc. Tai san
trong nha cu c6 01 ban thd ghép bang gb gin vao 02 cdt cua gian gitta nha cil,
khi ph4 d& nha cii thi ban tho ciling bi pha d& theo, ngoai ra con 01 phan gb ghép
bang nhiéu tAm gd nho cil; cay trong trén dat c6 02 cay mit, 03 dén 04 cdy nhén,
cdy bach dan, xoan. Nguon gdc tai san 6ng khong biét.

5.4. Ong Than Van T1 sinh nam 1941; dia chi: Thon D, xa C, huyén Y
cung cap: Ong & thon D, x4 C, huyén Y tir ndm 1954, lién ké nha cy Hoang
Cong Q4 va cu Nguyén Thi P1. Nam 1954 cai cach rudng dat, gia dinh cu
Hoang Cong Q4 c6 duoc chia 01 nép nha gd lim, cu Hoang Cong Q4 mua thém
vat lidu bo sung dung thanh can nha hoan chinh. Nam 1971 cu Hoang Cong Q4
chét, cu Nguyén Thi P1 & cian nha ndy mot minh, khi dugc Ban chi huy Quan su
huyén Y x4y nha tinh nghia thi cin nha cii tir 1954 bi pha b, vat liu 1a gd, cay,
ngoi cli chi 1a vat liéu thtra, hong khong st dung duoc. Ong co théy anh Nguyén
Vin K 1a chau cu Nguyén Thi D1 dung xe ngua van chuyén di ddu, s6 luong bao
nhiéu 6ng khong dugc biét. Cay trong trén dat co mit, nhan 6ng khong biét duoc
trong tir bao gio. Sau khi cu Nguyén Thi P1 chét, anh Nguyén Vin K c¢6 dénh
01 cay mit mang di dau ong khong biét.

Tai Ban 4n dan su so tham s 05/2021/DS-ST ngay 04 thang 5 nam 2021
ctia Toa 4n nhan dan tinh Béc Giang da can ctr Diéu 6, khoan 5 Diéu 26; khoan 3
Piéu 35; diém a khoan 1 Piéu 37; diém a khoan 1 Diéu 39; Diéu 91; khoan 1
Dicu 147; Dicu 157; Dicu 165; Dicu 227; khoan 2 Diéu 244; Diéu 271; Diéu 273;
khoan 2 Diéu 479 cua Bo luat T tung dan su. Piéu 4 Phap 1énh thira ké nam
1990. Diéu 1 cua Luat Dt dai nim 1987; Diéu 623; diém d khoan 1 Diéu 688;
Diéu 611; Diéu 613; Diéu 623; Diéu 649; Diéu 650; Diéu 651 cia Bo luat dan sy
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nam 2015; diém & khoan 1 Piéu 12 Nghi quyét s6 326/2016/UBTVQH14
ngay 30/12/2016 ctia Uy ban thudng vu Qudc hoi; X

1. Khong chip nhén yéu cau khoi kién ctia ba Nguyén Thi H d6i v6i anh
Nguyén Van K vé yéu cdu chia thira ké tai san cua cu Hoang Cong Q4, cu
Nguyén Thi T 1a thtra dat s6 173, to ban d6 s6 4, dién tich 1290m? (do hién trang
dién tich 1.190,3m?) tai thon D, x& C, huyén Y, tinh Bic Giang.

2. Khéng chip nhan yéu cau khoi kién cua ba Nguyén Thi H yéu cau chia
thira ké tai san 1a cac cay tré)ng trén thira dat sb 173, to ban dd sb 4 thén D, xa C,
huyén Y, tinh Bac Giang gom c6: 01 nha 05 gian cap 4 gb lim, 01 ban tho g6 lim,
01 phan gb lim, 01 cAy mit; 07 cAy nhan, 03 ciy xoan, 03 cay bach dan;

3. Pinh chi yéu cau khoi kién ctua ba Nguyén Thi H vé yéu cau huy Gidy
chting nhan quyén st dung dat s6 00564-QD 478/QPUB do Uy ban nhan dan
huyén Y, tinh Bic Giang cap ngay 12/12/1998 mang tén: Ho ba Nguyén Thi P1;
Pinh chi yéu cau khai kién cta ba Nguyén Thi H yéu cau chia 96m? dét tai thira
dat s6 108/6, to ban do s6 4 tai xtir ddng T, thon B, xa C, huyén Y.

Ngoai ra, Toa an cip so tham con quyét dinh vé an phi va thong bao quyén
khang cao theo quy dinh phap luat.

Ngay 19/5/2021, dai dién theo tly quyén cua nguyén don la 6ng Tran Vin P
c6 don khang cdo toan bo Ban an so tham.

Tai phién toa phuc tham,

Nguoi dai dién theo uy quyén ctia ba H 12 6ng Tran Van P van giir nguyén noi
dung don khang cdo va khing dinh thira dt sb 173, to ban d6 sb 4, dién tich
1.290m? ¢6 ngudn goc 1a ciia cu Hoang Cong Q4, cu Nguyén Thi T, tai san tao
lap trén dat gdm mot nha cap 4, 05 gian gd lim lop ngdi, hoanh tre, tudng dat
khong xac dinh duoc nim xay dung; 01 ban thd gb lim; 01 phan g6 lim va 01
cdy mit duong kinh gdc khoang 40cm, cao khoang 04m; 07 cdy nhan; 03 cay
xoan; 03 cay bach dan. Ca hai cu déu da chét va khong dé lai di chic, 6ng P
cling thira nhan rang thia dat trén chua dugc cap chinh quyén nao cép
GCNQSDBD ciing nhu nhiing gidy to cia nha nudc da cap c6 lién quan dén thia
dat trén, 1y do khong c6 gidy to gi vi khi d6 nha nudce chwa cd chu truong cap
gidy.

Ba Hoang Thi Q1 (1a con cu H va 1a vo caa dng P) dong tinh véi ¥ kién cta
6ng P va trinh bay: Nam 1971, cu Q4 chét thi bé me ba 1a 6ng Q5 va ba H tiép
tuc chung séng v6i cu D1 dén nim 1972 thi bd me ba cing ba ngudi con chuyén
ra thira dit khac &, cu Nguyén Thi bl séng mot minh tai thira dat sd 173, t& ban
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d6 s 4 tai thon D, x4 C, huyén Y, tinh Bic Giang va quan 1y toan bo tai san,
ruong dat. Ca 6ng P va ba Q1 déu thira nhan tir thoi diém khoi kién ngay
12/7/2018 thi nha cip 04, 01 ban thd, 01 phan gb, 01 cay mit, 07 cay nhan, 03
cay xoan, 03 cdy bach dan déu da khong con. Vi cu P1 1a gia dinh chinh sach
nén nam 2001 Huyén do6i Y, tinh Bac Giang xdy ting mot cin nha tinh nghia
dién tich 60m? trén thira dat s6 173, to ban dd sd 4. Cac tai san ctia cu Q4, T da
bi 6ng Nguyén Vian K 12 chau cu B1 mang vé Y1 st dung.

Ong Nguyén Vin K trinh bay: Ong 14 chau rudt caa cu P1, nim 2010 cy
P1 ém, 6ng don cu vé Thon H1, x& L, huyén Y1 dé cham séc, toan bo nha dat
ctia cu tai D, C, Y Bic Giang bo hoang khong c6 ngudi ¢, khong cd nguoi trong
coi. Ngay 12/9/2003, cu P1 da 1ap di chic cho 6ng dugc huong toan bd tai san
la dat dai, tai san vat kién tric trén thira dat tho cu 1.290m? vao s6 cap Gidy
chtmg nhan quyén st dung dat s6 00564-QD 478/QDUB ngay 12/12/1998 va
toan bo dién tich rudng canh tac 384m? Ngay 24/6/2013, cu Nguyén Thi D1
chét. Ong P va ba Q1 cho rang 6ng thao d& cin nha 05 gian cap 4 gd lim cii cta
cu Hoang Cong Q4, cu Nguyén Thi T, 01 ban thy gb lim, 01 phan gd lim si
dung 1a khong dung. Ong dé nghi Hoi dong xét xir giai quyét theo quy dinh cua
phép luat

Nguoi bao vé quyén va loi ich hop phép cho ba Nguyén Thi H c6 quan
diém nhu sau: Theo 16i khai caia ba H thi ngudn gbc thua dat sé 173, to ban do
s 4, thon B, x& C, huyén Y, dién tich 1.290m? c¢6 nguon goc la cua bd me
chong ba 1a cu Q4 va cu T khai hoang va lap nghiép, mic di khong dugc cap
GCNQSDBD thira dat nay nhung hai cu da khai pha va sinh séng tai thira dat nay
tr nam 1939. Viéc ngay 12/9/2003, cu B1 da lap di chic cho 6ng K nhung van
ban nay chua thuc hién dang theo quy dinh sé 75/2000/ND-CP cua Chinh phu
vé cong chimg, chimg thuc va ciing chua thuc hién theo cac quy dinh tai Nghi
dinh 17/1999/ND-CP thi viéc chuyén doi nay ciing chua hoan thanh. Dé nghi
Hoi dong xét xir chap nhan yéu cau khoi kién caa ba Nguyén Thi H.

Pai dién Vién kiém sat nhan dan cip cao tai Ha Noi tham dy phién toa c6
quan diém nhu sau:

Toa &n cap so tham khi giai quyét vu an khdng xac minh véi chinh quyén
dia phuwong vé nguon goc thira dat, qué trinh sir dung dat cua cac duong su, ma
chi can ¢ vao GCNQSDD do UBND huyén Y cip cho cu P1 nim 1998 dbi véi
thira dat 173 néu trén. Can ctr quy dinh tai Diéu 1 Luat Dat dai nam 1987 quy
dinh “Pat dai thudc sé hiru toan dan, do Nha nuéc théng nhat quan 1y” va Biéu
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4 Phap lénh thira ké naim 1990 quy dinh “Di san bao gom tai san riéng caa nguoi
chét, phan tai san cua ngudi chét trong khéi tai san chung véi nguoi khéc, quyén
vé tai san do ngudi chét dé lai. Tai san gdm c6 tu lidu sinh hoat, tu liéu san Xuat,
cac thu nhap hop phap tir d6 xac dinh thira dat 1 tai san riéng caa cu D1, khong
phai 1 di san thira ké cua cu Q4 va cu T 1a khong ding theo hudng dan tai Nghi
quyét sé 02/2004/NQ-HDTP ngay 10/8/2004 cua Hoi dong Tham phan Toa &n
nhan dan t6i cao, anh hudng dén quyén lgi hop phap cua cac duong su.

pPé nghi Ho1 dé)ng xét xtr 4p dung khoan 3 Diéu 308 Bo luat TH tung dan su
nam 2015, chip nhan don khang céo ctia 6ng Tran Vin P, hiy ban an so tham,

giao ho so vu an cho Toa an cap so tham giadi quyét lai vu an.

NHAN PINH CUA TOA AN:

Sau khi nghién ctu céc tai liéu, chiing cir da duoc xem xét va can ctr vao két
qua tranh tung tai phién tod Ho1 dong xét xt, nhan dinh:

[1] Vé thu tuc t6 tung va thoi hiéu khoi kién:

- Vé tham quyén xét xur va thoi hiéu khoi kién: Vu an thuoc tham quyén xét
Xt cua Toa a4n nhan dan tinh Bac Giang theo quy dinh tai Piéu 37 cua Bo luat to
tung dan su va thoi hiéu khai kién dam bao theo quy dinh cta Luét Té tung dan
su.

- V& thoi han khang cao: Theo quy dinh tai khoan 1 biéu 273 Bo luat T6
tung dan sy nam 2015 khang céo ctia dng P con trong thoi han luat dinh, la khang
cao hop 1& do d6 dugc xem xét theo trinh ty phlc tham.

- Vé viéc vang mat cia mot s6 nguoi ¢d quyén loi, nghia vu lién quan: Ba
Hoang Thi Q2, 6ng Hoang Cong Q3, ba Hoang Thi D, 6ng Lé Van Cl1, dai dién
Uy ban nhan dan huyén Y d&u c6 don xin xét xtr vang mat; chi Hoang Thi D1
dang & nudc ngoai nhung khong rd dia chi va Toa an da tién hanh niém yét Quyét
dinh dua vu an ra xét xtr, Gidy triéu tap theo ding quy dinh, do d6, Hoi dong xét
xur tién hanh xét xir vang mat nhiing nguoi tham gia td tung néu trén theo quy
dinh cua Bo luat T6 tung dan su.

[2] Vé noi dung:

[2.1]. Cu Hoang Cong Q4 va cu Nguyén Thi T 1a vo chong, hai cu sinh duoc
01 ngudi con dé duy nhat 6ng Hoang Cong Q5, sinh nam 1933. Khi con song hai
cu cing 6ng Hoang Cong Q5 song tai thira dat sé 173, to ban do sb 4, dién tich
1290m?, thén B, x& C, huyén Y, tinh Bic Giang. Tai san hai cu tao lap dugc gom
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c6: 01 nha 05 gian cap 4, khung gd, tre. Nam 1943 cu Nguyén Thi T chét nhung
khong co di chiic dé lai.

Niam 1949, cu Hoang Cong Q4 két hon véi cu Nguyén Thi D1 nhung khong
sinh dugc nguoi con nao, chi c6 mdt nguoi con nudi la 6ng Hoang Coéng Q6.

Nim 1953, 6ng Hoang Cong Q5 két hon véi ba Nguyén Thi H va clng
chung sdng vai cu Hoang Cng Q4, cu Nguyén Thi B1, 6ng Hoang Cong Q6 trén
thira dat s6 173, to ban dd s6 4, thon B, x4 C, huyén Y.

Niam 1971, cu Hoang Cong Q4 chét nhung khong dé lai di chuc dinh doat tai
san. Nam 1972, éng Hoang Céng Q5, ba Nguyén Thi H chuyén ra & mot thira dat
khac. Nam 1972, 6ng Hoang Cong Q6 hy sinh tai mat tran phia Nam (6ng Hoang
Cong Q6 khong co vg, con). Cu Nguyén Thi D1 séng mot minh trén thaa dat sb
173, to ban d6 s6 4, thon B, x4 C, huyén Y.

Ngay 12/12/1998, cu Nguyén Thi P1 duogc cap Gidy chiang nhan quyén su
dung dat thd cu thira dat s6 173, to ban dd sé 4 (s6 00564-Qb 478/QDUB dung
tén ho ba Nguyén Thi B1).

Ngay 20/11/2006, cu Nguyén Thi P1 duogc cip Gidy chiang nhan quyén s
dung thira dat s6 108/6 to ban do s6 4, muc dich str dung: Dat ndng nghiép.

Ngay 22/01/2000, 6ng Hoang Cong Q5 chét nhung khong dé lai di chc.

Ngay 12/9/2003, cu Nguyén Thi P1 da 1ap di chdc cho 6ng Nguyén Vin K
duoc hudng toan bo tai san 1a dat dai, tai san vat kién tric trén thira dét thd cu
1290m? vao sb cap Giay chiing nhan quyén sir dung dat s6 00564-Qb 478/QDUB
ngay 12/12/1998 va toan bo dién tich ruong canh tac 384m2,

Ba Nguyén Thi H khoi kién yéu cau Toa an chia di san thira ké cua cu
Hoang Cong Q4, cu Nguyén Thi T bao gdm nha &, ban thd, phan gd, dién tich dat
thd cu, cdy lau nam trong trén dat, dat ruong vi 6ng Hoang Cong Q5 1a ngudi
thudc hang thira ké thir nhat caa cu Hoang Cong Q4, cu Nguyén Thi T, nhung khi
con sdng 6ng Hoang Cong Q5 chua yéu cau chia thira ké tai san nén quyén thua
ké cuia dng Hoang Cong Q5 duoc chuyén tiép cho nhimg ngudi thudc hang thira
ké thir nhat ciia 6ng Hoang Cong Q5 gom co: Ba Nguyén Thi H (1a vo 6ng Hoang
Cong Q5) va cac con chung caa dng Hoang Cong Q5, ba Nguyén Thi H gom co:
ba Hoang Thi Q2, sinh nam: 1957; 6ng Hoang Cong Q3, sinh nam: 1959; ba
Hoang Thi Q1, sinh nam: 1963; chi Hoang Thi D, sinh nam: 1975; chi Hoang Thi
D1, sinh nam: 1978;
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[2.2]. Xét khang c4o cua 6ng Tran Van P 13 ngudi dai dién theo iy quyén
cua ba Nguyén Thi H, Hoi dong xét xir thay tda &n cip so thdm nhan dinh nhu
sau:

Ba Nguyén Thi H khai kién yéu cau chia di san cia cu Nguyén Thi T (chét
nam 1943) va cu Hoang Cong Q4 (chét nam 1971) 1a quyén st dung thira dat néu
trén nhung ba Nguyén Thi H khong dwa ra dugc bat ky tai liéu, ching ci nao
chimg minh Nha nudc da cong nhan cho cu Nguyén Thi T, cu Hoang Coéng Q4
duoc quyén sir dung dat. Mit khac, theo quy dinh cua phap luat vé dat dai va phap
luat vé thira ké thi: Tai Diéu 1 Luat Dat dai nam 1987 quy dinh: “Badt dai thuéc s¢
hitu toan ddn, do Nha nwéc thong nhat qudn 1y, Tai Diéu 4 Phap lénh thira ké
ngay 10/9/1990, quy dinh: “Di sdn bao gom tai sdn riéng cia nguoi chét, phan
tai san cia nguwoi chét trong khéi tai san chung véi nguoi khac, quyén vé tai san
do nguoi chét dé lai. Tai san gom c¢6 tw liéu sinh hoat, tw liéu san Xudt, cac thu
nhdp hop phdp”. Tai diém a, muc 1 Nghi quyét s6 02/HDTP ngay 19/10/1990
ctia Hoi déng tham phan Tda &n nhan dan ti cao huéng dan ap dung mot sé quy
dinh cta Phap lénh Thira ké, quy dinh: “Pdt dai thuéc quyén sé hiu toan dan,
quyén si dung dat dwoc giao khdng phdi 1a quyén s¢ hizu vé tai sdn cua cong dan
nén khong thé tré thanh di san khi cong dan chét”. Thira dat s6 173, to ban d6 s6
4, dién tich 1290m? (két qua do hién trang 1190,3m?) da duoc Uy ban nhan dan
huyén Y, tinh Bac Giang cap Gidy chiing nhan quyén si dung dat cho cu Nguyén
Thi P1 sd vao so cap Gidy chiing nhan quyén st dung dat: 00564QSDD/QP
478/QDUB ngay 12/12/1998. Can clr vao ban sao so ho khau goc quyén s6 01 do
Cong an x& C, huyén Y cung cap tai thoi diém cap Gidy ching nhan quyén sir
dung dat cho cu Nguyén Thi 1, ho gia dinh cu Nguyén Thi D1 chi c6 mot minh
cu. Nhu vay c6 du can cir dé xac dinh: Thira dat s6 173, to ban do sé 4, dién tich
1290m? khong phai 1 di san thira ké cua cu Hoang Cong Q4 va cu Nguyén Thi T.

[2.3]. Vé yéu cau cua ba Nguyén Thi H vé chia thira ké tai san 13 can nha gb
05 gian cap 4, ban thd gd lim, phan gd lim caa cu Nguyén Thi T, cu Hoang Cong
Q4.

Xét thay, do dén thoi diém thu 1y vu an, cac tai san trén khéng con, ba
Nguyén Thi H khong dua ra dugc ching cir dé chitng minh cu Hoang Cong Q4,
cu Nguyén Thi T co cAc tai san trén. Qua trinh thu thap chang ¢t ciia ngudi dan
sinh séng lau nidm tai thon B, x& C, huyén Y du co sé dé ching minh: Cén nha 05
gian cap 4 13 nha cii, cu Hoang Cong Q4 dugc chia mot phan vt liéu caa can nha,
sau d6 cu bd sung vat liéu dung thanh cian nha hoan chinh tir ndm 1954, trong nha
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c6 mot ban tho ghép bang gd gan vao hai cot cua gian gitra. Sau khi cu Nguyén
Thi T, cu Hoang Cong Q4 chét, cu Nguyén Thi P1 ¢ can nha cii ¢én nim 2001.
Do cin nha cii xudng cap, dot nat, nguy co dd nén cu Nguyén Thi B1 duoc Ban
chi huy quén su huyén Y xay tang mot can nha tinh nghia, can nha cii do thg xay
pha d&, ban tho gin vao cot nha cling bi pha d& cung cin nha ci, vat liéu thua
khéng con gia tri sir dung. Phia nguyén don cling khong chimg minh dugc éng
Nguyén Vin K 1a ngudi st dung chiéc phan g6, qué trinh thu thap ching ctr cua
Toda 4an ciing khong xac dinh duoc ai 1a ngudi st dung chiéc phan g cii. Vi vay
khong co can cir dé chap nhan yéu cau cia ba Nguyén Thi H yéu cau chia thira ké
cin nha, ban thd, phan go.

[2.4]. Vé yéu cau cua ba Nguyén Thi H, yéu cau chia thira ké tai san la cac
cay trong trén thira dat s6 173, to ban d6 so 4:

Hoi dong xét xur thay: Cu Hoang Cong Q4 va cu Nguyén Thi T & trén thira
dat nay tir ndm 1939, &én nim 1943 cu Nguyén Thi T chét. Nam 1949, cu Hoang
Cong Q4 két hdn voi cu Nguyén Thi B1, hai cu sinh song trén thia dat nay. Bén
nam 1971, cy Hoang Cong Q4 chét, cu Nguyén Thi D1 tiép tuc sinh séng trén dat
dén nam 2010. Hién tai trén dat c6 07 cay nhan tan la trung binh 5m; 02 ciy xoan
duong kinh goc trung binh 25cm; 01 ciy xoan dudng kinh géc 15cm gia 154.000
d6ng; 03 cay bach dan duong kinh géc 15cm. Cac cay trong nay cu Nguyén Thi
P1 da dinh doat trong ban di chic ngay 12/9/2003 cho 6ng Nguyén Vian K dugc
huong. Ba Nguyén Thi H khai kién nhung ba khong dua ra dugc ching cir dé
chang minh céc cy trong nay 1 di san cia cu Hoang Cong Q4, cu Nguyén Thi T
theo quy dinh tai Biéu 6, Diéu 91 B luat T4 tung dan su, cac chang cir do Toa an
thu thap khéng du can cir dé xac dinh cu Hoang Cong Q4, cu Nguyén Thi T ¢6 di
san 1a cay trong trén thira dét, nén khong co can ctir dé chap nhan yéu cau khoi
kién cua ba Nguyén Thi H.

[2.5]. Can ctr vao céc tai liéu co trong ho so, 10i trinh bay tryuc tiép tai phién
tda phlc tham thay nhitng nhan dinh va phan tich nhu Tda &n cip so tham la c6
can clr, dang quy dinh cta phép luat do d6 Hoi dong xét xtr khong co can cir dé
chap nhan yéu cau khang co cua 6ng Tran Vin P 1 ngudi dai dién theo uy quyén
ctia ba Nguyén Thi H.

[3]. Vé &n phi: Ba Nguyén Thi H 13 nguoi cao tudi nén duoc mién an phi
phlc tham dan su theo quy dinh tai diém @ khoan 1 Piéu 12 cta Nghi quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban Thuong vu Quéc hoi,

Vi céc lé trén:
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Can cir khodn 1 Piéu 308 cua Bé ludt Té tung dan suw,

QUYET PINH:

1. Bac khang cao ctia 6ng Tran Van P 1a nguoi dai dién theo Gy quyén ctia ba
Nguyén Thi H. Gitt nguyén toan bo quyét dinh cua Ban 4n dan su so tham s
05/2021/DS-ST ngay 04 thang 5 nim 2021 ctia Toa 4n nhan dan tinh Bic Giang.

2. V& an phi: Mién an phi dan su phtic thim cho ba Nguyén Thi H.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngdy tuyén an./.

Noi nhgn: T.M HOI PONG XET XU PHUC THAM
- VKSND cap cao tai Ha Néi, THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Bdc Giang,

- VKSND tinh Bic Giang;

- Cuc THADS tinh Bic Giang;

- Cdc dwong sy (theo dia chi);

- Luu HS, HCTP.

Bui Xuin Trong
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