TOA AN NHAN DAN CAPCAO  CONG HOA XA HOI CHU NGHIA VIET NAM
TAl THANH PHO HO CHI MINH Péc 1ap — Ty do — Hanh phc

Ban an sb: 613/2019/DS-PT
Ngay: 25 - 11 - 2019
V/Iv: “Doi nha cho ¢ nho”.

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH
- Thanh phdn Héi déng xét xa phic tham gém co:
Thédm phan - Chu toa phién toa: Ba Pham Thi Duyén
Céac tham phan: Ong Nguyén Pic Minh
Ong Hoang Thanh Diing

- Thu ky phién toa: Ba Tran Thi Kim Yén — Thu ky Toa an nhan dan cap
cao tai Thanh phé H6 Chi Minh

- Dai dign Vién kiém sat nhan dan Cap cao tgi Thanh phé Hé Chi Minh
tham gia phlen tda: Ong Vii Thanh Son - Kiém sét vién.

Ngay 25 thang 11 nam 2019 tai tru s¢ Toa 4n nhan dan cap cao tai Thanh
phé HO Chi Minh xét xtr phuc tham cong khai vu an thy 1y s6: 286/2019/TLPT-
DS ngay 23 thang 5 nim 2019 vé viéc “Poi nha cho & nhd”.

Do ban an din su so thdm s: 1533/2017/DS-ST ngay 22 thang 11 ndm
2017 cta Toa 4n nhan dan Thanh phd H6 Chi Minh bj khang cdo.

Theo Quyét dinh dwa vu an ra xét xtr phic thim sd 1529/2019/QP - PT
ngay 22 thAng 7 nam 2019 giira cac duong su:

- Nguyén don: Ba Lé Ngoc H; sinh nim 1948 (ving mit)

Dia chi: 482/1 B, Phuong X11, Quan X10, Thanh phd H6 Chi Minh.

Nguoi dai dién theo ity quyén ciia nguyén don: Ong Ho Tan V; sinh nim
1968 (cO mat)

Dia chi: 9/32 T 48, khu phé 3, phuong T, Quan X12, Thanh phd H6 Chi
Minh.

- Bidon: Ba V5 Thi HI (chét ngay 13/12/2015)

Nhirng nguoi ké thira quyén va nghia vu t tung cta ba H1 va ciing 1a
nguoi co quyen lo1 nghia vu lién quan cung phia bi don:

1. Ong Huynh Trung N (Vang mat)

2. Ong Huynh Trung C (Vang mat)

3. Ong Huynh Trung T (Vang mat)

4. Ong Huynh Trung B (ving mit)

5. Ong Huynh Trung C1 (ving mit)

Cung dia chi: 835A 4p L, xi M huyén C, tinh Long An.

6. Ba Lé Thi Ngoc N1; sinh nam 1962 (cd mat)



Dia chi: 165/32/2 Puong 3/2, Phudong X11, Quan X10, Thanh phd H6 Chi
Minh.

7. Ba Lé Thi Ngoc Y; sinh nam 1964 (cO mit)

8. Ong V& Thanh T; sinh ndm 1969 (c6 mit)

Cung dia chi: 482/1/19 B, Phuong X11, Quan X10, Thanh phé H6 Chi
Minh.

Ngudi dai dién hop phap ctia 6ng T: Ong Nguyén Uyén Vinh C2, sinh
nam 1986 (c6 mat)

Dia chi: 23/26/5 M, Phuong X15, Quan X8, Thanh phé H5 Chi Minh.

9. Ong V& Thanh H3; sinh nam 1973 (da chét ngay 05/6/2019 theo gidy
chtng tir s6 192/TLKT-BS)

(Ong H3 khong c6 vo con theo xac nhan ngay 04/11/2019 ciia Cong an
Phuong X11 Quéan X10, Thanh phd Ho Chi Minh).

10. Ong Lé Thanh T5; sinh nim 1955 (ving mit)

bia chi: USA.

11. Ong L& Vin T6. (ving mat)

Dia chi: Australia.

12. Ong V6 Thanh D; sinh nam 1967.

bia chi: 363 Teddy AVR Sanfrancisco CA 94134, USA.

Pai dién theo uy quyén cta dng D: Ong Hoang S; sinh nim 1960. (c6
mat)

Dia chi: 74/9 Q, Phudng X11, quan G, Thanh phé HO Chi Minh.

- Nguoi ¢6 quyén loi va nghia vu lién quan ciing phia nguyén don:

1. Ba Ngo Thi Huynh L2; sinh nim 1954 (ving mit)

2. Ba Tran Thi Anh T4; sinh nim 1964 (c6 mat)

Cung dia chi: Australia.

3. Ong Lé Vin H5; sinh nim 1956 (vang mit)

Dia chi: Australia.

4. Ong Ngd Thanh H6; sinh nim 1958 (ving mit)

Dia chi: Australia.

5. Ba Lé Ngoc P (chét nam 2015). Nhitng nguoi ké thira quyén va nghia
vu t6 tung ctia ba P: Ong Huynh Trung N, Huynh Trung C, Huynh Trung T,
Huynh Trung B, Huynh Trung C1.

6. Ba Lé Thi Thuy V2; sinh nam 1996.

Pai dién theo uy quyén ctia ba V2: Ong Hoang S. (c6 mit)

7. Ba Tran Thi Y1 (ving mait)

8. Ong V& Thanh L7 (ving mit)

9. Ong V& Thanh L8 (ving mit)

10. V6 Thanh L9 (ving mat)

Cung dia chi: 482/1/19 B, Phuong X11, Quan X10, Thanh phd H6 Chi
Minh.

Nauoi bdo vé quyén va lpi ich hop phdp cho ba N1 va nhitng ngudi c6 quyén loi
nghia vy lién quan cung phia bi don:

- Luat s Duong Manh HS - Poan luat su Thanh phé H6 Chi Minh (c6 mit)
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- Luat sur Lé Hitu T8 — Poan luat su Thanh phd H6 Chi Minh (c6 mt)

- Nguoi khang cao: Nguyén don ba Lé Ngoc H, ngudi ¢6 quyén loi, nghia
vu lién quan ba Tran Thi Anh T4.

- Vién kiém sat khang nghi: Vién truong Vién kiém sat nhan dan Thanh
phé H5 Chi Minh.

NOQI DUNG VU AN:

Nguyén don — Ba Lé Ngoc H ¢6 6ng HO Tan V dai dién theo uy quyén
trinh bay:

Me ctia ba Lé Ngoc H 12 ba Ngo Thi S1 tao lap cin nha s6 482/1 cung cin
nha s6 482/1/19 B, Phuong X11, Quan X10, Thanh phé Ho Chi Minh (trudc day
cin nha 482/1/19 ¢6 02 sb 1a 482/1/1 va 482/1/2). Vao nam 1972, ba S1 cho em
rudt ba 1a dng Lé Vian T10 & nho. Mot thoi gian sau, gia dinh 6ng T10 ¢6 chd &
khac, gia dinh ba H doi ong T10 tra nha nhung ong T10 khong tra. Nam 1986,
ba S1 xuat canh sang Uc, ba S1 c6 1am gidy uy quyén cho con gai la ba L& Ngoc
H toan quyén quan 1y, sir dung can nha trén. Ba H tlep tuc yéu cau gia dinh 0ng
T10 tra nha nhung ho khong tra. Nay 6ng T10 di chét, vo 6ng T10 1a ba H1 va
cac con 6ng T10 van chiém giir nha, khong tra nha cho ba H. Hién trang cin nha
van nhu cil, gia dinh ba V& Thi HI c6 ty y stra chita nhd bén trong. Nay ba Lé
Ngoc H yéu cau gia dinh ba V5 Thi H1 tra lai cin nha sb 482/1/19 B, Phudng
X11, Quan X10, Thanh phdé H6 Chi Minh, dé ba H quan 1y, st dung.

Bi don — Ba V6 Thi H1 trinh bay:

Can nha sd 482/1/19 B, Phuong X11, Quan X10, Thanh phé H6 Chi
Minh la nha do 6ng Lé Van T10 va ba Vo6 Thi H1 tu xay dung tir ndm 1957 trén
dat do cha me 6ng T10 Ia ong Lé Van L10, ba Ngd Thi G cho. Nam 2005, 6ng
T10 chét, ba H1 va cac con tiép tuc stir dung tir 46 dén nay. Bi don khong chap
nhan tra nha theo yéu ciu cta nguyén don vi viéc doi nha khong ¢ can ct, hd
so nha dat co nhiéu 101 khai mau thuin, khong dung su that. Cu thé 1a trong don
Xin uy quyén nha cta ba Ngo Thi S1 do Phuong X14 (c), Quan X10 xac nhén
la nha do cha me chét dé lai; trong don uy quyén nay ba S1 cho rang nha do ba
tur xy cat nam 1930 (khi d6 ba S1 07 tudi); to cam két chii quyén nha ctia ba S1
ghi ty xdy cat nim 1945; hai vin ban nay trai nguoc nhau. Nha 482/1 B, Phudng
X11, Quan X10 c6 phan phia trudc do ba S1 sir dung; phan phia sau do gia dinh
6ng T10 st dung tir nam 1957. Ong T10 co to khai gia dinh mang chung s6
482/1 B, Phuong X11, Quan X10 do ché db cii cép. Bién ban xac minh nha
trude khi xuét canh, ba S1 khai chi co6 mét can nha, khong con nha nao khac.

Ong Lé Vian T10 chét ngay 31/12/2005, 6ng T10 va ba V& Thi HI c6 10
ngudi con gdm: Lé Ngoc P, L& Thanh T5, Lé Thi Ngoc N1, L& Thanh Xuan
(chét doc than nam 1997), Lé Thi Ngoc Y, V6 Thanh D, V& Thanh T, Lé Vin
T6, V6 Thanh H3, L& Thanh S2 (chét lic 02 tudi).



Nay bi don khong dong y voi yéu cau cua nguyén don, yéu cau Toa an
cong nhan quyén sé hiru cua ba Vo6 Thi HI d6i voi nha dat tai s6 482/1/19 D,
Phuong X11, Quan X10, Thanh phé H6 Chi Minh.

Nhitng ngudi c6 quyén 1gi va nghia vu lién quan:

1. Céac 6ng (ba) Ng6 Thi Huynh L2, Tran Thi Anh T4, Lé Vin H5, Ngb
Thanh H6 cung thong nhat véi ¥ kién ctia nguyén don.

2. Céac 6ng (ba) Lé Thi Ngoc N1, Lé Thi Ngoc Y, V6 Thanh T, V6 Thanh
H3, Lé Thi Thuy V2, Tran Thi Y1, V& Thanh L7, V& Thanh L8, V6 Thanh L9,
Lé Ngoc P chét co nhitng ngudi ké thira quyén va nghia vu t6 tung 13 Huynh
Trung N, Huynh Trung C, Huynh Trung T, Huynh Trung B, Huynh Trung Cl
cung thong nhat véi ¥ kién cua bi don.

Tai ban an dan su so tham 1533/2017/DS-ST ngay 22 thang 11 nam 2017
cua Toa an nhan dan Thanh pho Ho Chi Minh da quyet dinh:

Cin cir Piéu 8 Nghi quyét sé 1037/2006/NQ-UBTVQH11 ngay
27/7/2006;

,Cén ¢t khoan 3 Diéu 35, diém ¢ khoan 1 Diéu 37, Diéu 227, Diéu 266 Bo
luat T6 tung dan sy 2015;

Cian ctr Nghi dinh s6 70-CP ngay 12/6/1997 cua Chinh phii vé& an phi, 16
phi Toa an.
Tuyén xur:

1. Khéng chap nhan yéu cau khai kién cta nguyén don — ba Lé Ngoc H
ve viéc yéu cﬁq phja bi don tra lai cdn nha s6 482/1/19 B, Phuong X11, Quan
X10, Thanh pho H6 Chi Minh.

2. Pinh chi yéu ciu phan t6 cua phia bi don vé viéc yéu cau Toa an cong
nhan quyén so hitu dbi v6i cin nha 482/1/19 B, Phuong X11, Quan X10, Thanh
phé Hb Chi Minh.

Ngoai ra, ban 4n so tham con quyét dinh vé an phi va théng bao quyén khang
cao theo quy dinh cua phap luat.

Sau khi xét xtr so tham:

_Ngay 28/11/2017, 04/12/2017 nguyén don ba L& Ngoc H va ngudi co
quyen loi, nghia vu lién quan ba Tran Thi Anh T4 ¢6 don khang cdo toan bo ban
an so tham,

Ngay 07/12/2017 Vign trudng Vign kiém séat nhan dan Thanh phd Ho6 Chi
Minh co quyét dinh s6 04/QDKNPT-VKS-DS khang nghi toan bo ban an so
tham, dé ngh1 cap phuc tham xem xét lai vu an theo huéng yéu cau khai kién
ctia nguyén don 13 c6 co sé chip nhan.

Tai phién toa phiic thim, nguoi khang cao van gilr nguyén yéu cau khang
cao dé& nghi Hoi dong xét xur chap nhan toan bg y€u cau khaéi kién cia nguyén
don. Bi don va nguoi c6 quyén lgi, nghia vu lién quan cung phia v61 bi don
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khong dong ¥ yéu cau khang cao, dé nghi Ho1 dong xét xur gilt nguyén ban an so
tham.

Phan tranh ludn:

Pai dién theo Uy quyén cta nguyén don va nguoi co quyén loi, nghia vu
lién quan cung phia voi nguyén don trinh bay: Pé nghi Hoi dong xét xir cAp
phic tham xtr chip nhan yéu cau khoi kién cia nguyén don. Cac ching cu
ching minh cho yéu cau khang cao cua nguyén don néu dé dugc ndp trong qua
trinh giai quyét vu an tai Toa 4n cdp so tham. Nay phia nguyén don khong nop
bd sung thém ching ¢t gi mai, nhung ho cho rang Toa cap S0 tham da danh gia
chting ctr mot cach khong dung nén dan dén viéc phan quyet khong chap nhan
don khot kién cua nguyén don la sai, lam anh huong dén quyén va loi ich hop
phap ctia nguyén don. Mat khac, Toa an cép so thaim khong ghi nhan ndi dung
trinh bay cta phia nguyén don vé phan dién tich hién nay phia bi don dang quan
1y gdm phan 22,5m? nha ba H1, 6ng T10 duoc ba S1 cho ¢ nhd (bd H1 xac nhan
khi ké khai nim 1977). K& bén 1a can nha ba S1 cho cho ba H & tir khi nguoi
thué trudc do tra lai. Bén khi ba S1 di dinh cu & nuwdc ngoai thi iy quyén cho ba
H toan bo nha dat caa ba S1 thi ba H chuyén 1én phan nha phia trén ¢. Vao thoi
gian nay, phia bi don da khong tra lai nha dang & nho cho ba S1 ma con dap
thong tudng lan thém phan dién tich nha ba H bo trong nén toan bo dién tich bi
don dang chién st dung dé ¢ cho t6i nay 13 gan 50 m

Ngudi bao vé quyén loi ich hop phap cho phia bi don trinh bay: Nguén goc
nha I ctia cha me 6ng T10, ba S1 tao Iap tir nim 1920. Sau khi cha me mat, ba S1
quay vé ¢. Nam 1957 6ng T10 c6 xay thém, ndm 1970 6ng T10 mua thém can
nha cach nha 482/1 khoang 100m cho vg con ¢, nam 1972 6ng T10 ban nha bén
duong C nén gia dinh 6ng T10 V& & lai cin nha bén D, pha vach kho 1am noi sinh
séng, phan hong 1a do 6ng Nga lan chiém 1am noi budn ban. Nam 1982 trudc khi
ba S1 di nuwdc ngoai thi chu tich phuong ¢ xac nhan nha do cha me ba S1 dé lai,
bién ban thim tra nha xac dinh ngudn gdc nha dat cua cha me ba S1 tao l1ap, ba S1
khéng c6 y kién phan dbi. Nam 1982 ba S1 6ng T10 c6 thoa thuan chia d6i phan
dién tich chung.

Phia nguyén don cho rang nim 1972 nguyén don méi chuyén vé d6 ¢ la
khéng chinh xac, vi gidy khai sinh cua cac con 6ng T10 ba H1 déu ghi dia chi can
nha & . Nam 2000, khi Nha nudc thuc hién doi sé nha, theo ban khai nhan khau
do nguyén don cung cap bén trong cd xac nhan ciia cong an phudng ¢ xac nhan
gia dinh ba P chuyén vé can nha tir nim 1981. Thoi diém lam van ban thoéa thuan
dia chi 482/1/2 van con. Do d6, tai phién toa so tham, bi don rat yéu cau cong
nhan quyén sir dung nha 1a hop ly

Chung ¢t nguyén don sir dung dé khoi Kién doi nha 13 khong ¢ co s, noi
dung nhan dinh cua khang nghi vé quyén khai kién cua ba H 1a khong c6 co so.
Gidy uy quyén chi thé hién ba S1 ay quyén cho ba H d6i voi cin nha 482/1/1 chi
hon 80 m? 1a cin nha phia trudc, cin nha phia sua 482/1/19 khong cé uy quyén.



Céc anh chj em ba S1 c6 van ban tang cho quyen thira ké tai san ctia 6ng K cho ba
H, trong khi nguon goc thi cho rang cua ba S1 — éng b.

Theo ban v& 1997 cin nha 482/1/1 ¢6 dién tich hon 46 m?, phan lan chiém
khong duoc nha nudc cdng nhan, tong dién tich hon 126 m?, trudc diy bang ké
khai nam 1996 ba S1 ké khai ca 2 cdn nha, cac can nha phia trudc ba S1 ké khai
nam 1977 khong lién quan dén cian nha phia sau ba S1 sir dung. Ba S1 khéng c6
khiéu nai viéc xac nhan cua Uy ban nhan dan vé nguon géc nha dat.

Ba S1 khong c6 quyén dinh doat d6i v6i 2 can nha, hién nay can nha van
nguyén nhu vao thoi dieém ké khai, yéu cau khéi kién cua nguyén don khong cod
co so chap nhan, dé nghi Hoi dong xét xir gitr nguyén ban an so tham

Pai dién Vién kiém sdat nhdn dén cdp cao tai Thanh phé Hé Chi Minh néu
quan diém gidi quyét vu dn:

Vé thi tuc t6 tung Toa an cap so tham va phuc tham da tién hanh dung theo
qui dinh ctia Bo luat to tung dan su hién hanh, khong lam anh huong to1 quyen
va loi ich hop phép cta cac duong su. Xét vé noi dung vy an Toa an cap so thAm
dd can ct cac chung cr thu thip trong qua trinh tién hanh t6 tung dé phan xir
khong chap nhan yéu cau khoi kién cua nguyén don 13 chua ¢6 cin ctr dung
phap luat. Do vay dé nghi Hoi dong xét xtr chap nhan ndi dung quyét dinh khang
nghi va yéu cau khang cdo cta nguoi khang céo, sira mot phan ban an so thim
theo hudng chip nhan toan bo yéu cau khai kién cta phia nguyén don.

Sau khi nghién ctru céc tai li€u c6 trong ho so vu 4n di duogc thim tra tai
phién toa. Can ctr két qua tranh tung tai phién toa,

NHAN PINH CUA TOA AN:

[1] Vé thu tyc td tung: Toa an cap so tham tién hanh ding trinh ty tha tuc
theo quy dinh cua B¢ luat to tung dan su.

[2] Can cr cac chang cir va 101 xac nhan ctia cic bén duong sy thé hién:

Nguyén don khoi Kién doi lai can nha sb 482/1/19 b, Phuong X11, Quan
X10, Thanh phé H6 Chi Minh (cin nha cap 4 c6 dién tich la 49,58 m?) do céc
dong thira ké cua 6ng Lé Vian T10 va ba V& Thi H1 dang qua Iy st dung (sau
day goi chung la phia bi don). Phia nguyén don ba Lé Ngoc H néu: Ngudn géc
cin nha phia bi don dang quan ly s dung la hai trong sé 03 can nha do me
nguyén don la ba Ngd Thi S1 tao 1ap vao khoang nim 1945 (3 cin nha gom
482/1 gia dinh nguyén don str dung, con 02 can la 482/1/1 va 482/1/2 b, Phuong
X11, Quan X10 cho phia bi don & nho). Theo nguyén don khai kién thi quan hé
doi nha dugc Xac lap tur trudec nam 1975, gitta ba Ngd Thi S1 va gia dinh 6ng
T10, ba H1. Ba Ngb Thi S1 dinh cu & nudc ngoai, cd uy quyén cin nha cho con
gai 1a ba L& Ngoc H thyc hién tiép cong viéc tranh chap.

Chtng ¢t chimg minh cho yéu cau khoi kién nguyén don va nhirng ngudi
c6 quyén loi nghia vu lién quan cung phia trinh bay: Nam 1986 ba Ngo Thi S1
xuat canh qua Uc nén truéc d6 da uy quyén cho con 1a ba Lé Ngoc H dugc quyén sir
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dung can nha 482/1 D, Phuong X11, Quan X10 va dugc S& Quan ly nha dat va cong
trinh cong cong Thanh phé HO Chi Minh cap Gidy phép uy quyén quan 1y nha dét s6
1364/GP-7 ngay 15/8/1983 v&i dién tich 1a 83,6m?.

Bi don khong ddng y yéu cau khoi kién cua phia nguyén don va trinh
bay: Can nha s 482/1/19 B, Phuong X11, Quan X10, Thanh phé H5 Chi Minh
la nha do dng Lé Vian T10 va ba V& Thi H1 tu xay dung tir nim 1957 trén dat do
cha me éng T10 la 6ng Lé Van L10, ba Ngd Thi G cho. Nam 2005, 6ng T10
chét, ba H1 va cac con tiép tuc sir dung tir d6 dén nay. Bi don khong chap nhan
tra nha theo y&u cau cua nguyén don vi viée doi nha khong cé cin ctr, hd so nha
dat c6 nhiéu 1oi khai mau thuan, khong ding sy that.

Chting ctr ching minh cho trinh bay phan béac yéu cau cua nguyén don
gom: Pon xin uy quyén nha cua ba Ngo Thi S1 do Phudng 14 (cii), Quan 10 xac
nhan 13 nha do cha me chét dé lai; trong don uy quyén nay ba S1 cho rang nha
do ba tu xay cat nim 1930 (khi d6 ba S1 07 tudi); t& cam két chu quyén nha cua
ba S1 ghi tur xdy cit nim 1945; hai van ban nay trdi nguoc nhau. Nha 482/1 D,
Phuong X11, Quan X10 ¢6 phan phia truée do ba S1 st dung; phan phia sau do
gia dinh 6ng T10 st dung tr ndm 1957. Ong T10 c6 to khai gia dinh mang
chung s6 482/1 D, Phuong X11, Quan X10 do ché d6 cii cép. Bién ban xac minh
nha truéc khi xudt canh, ba S1 khai chi c6 mdt cin nha, khong con nha nao

khac.

Tuy nhién, phia bi don khong 1y giai duoc vi sao ba H1 ké khai nam 1977
nha dang qua ly sir dung dién tich 22,5 m? la cua ba S1. Trong to khai gia dinh
khai theo mau & dau va thoi gian chuyén vé nha 482/1 nim 1974 trong khi d6
khai nha do minh xay ¢ tir nam 1957.

[2.1] Xét thay, v&i noi dung tranh chap néu trén, Toa so thim nhan dinh:
“Can cir don khoi Kién ciia nguyén don, néi dung uy quyén cho nha cua ba S1
Vé6i ba H, Céng van tra loi so 187/CV-UBND ngay 24/4/2008 cia Uy ban nhan
ddin Phwong 11, Qudn 10 va Céng van tra loi sé 8965/UBND-TNMT ngay
19/12/2008 cia Uy ban nhan dan Qudn x10, Thanh phé Hé Chi Minh thi phdn
dién tich uy quyén cua ba S1 cho ba H mang sé 482/1 P, Phwong X11, Qudn
X10 chi c6 83m? la cdn nha ba S1 trieéc Kia si dung, con lai phdn cdn nha 6ng
T10 ba H1 & dién tich 49,58m?2 hién mang sé 482/1/19 P, Phwong X11, Qudn
X10 theo Gidy xac nhdn tinh trang nha ngay 30/6/1997 va bdn vé c6 xac nhdn
cua Phong Qudn Iy Pé thi Qudn 10 khdng nam trong pham vi uy quyén nén
khéng cé co sé dé chap nhan viée doi nha ciia nguyén don.” Day 1a phan nhan
dinh chua dung chua toan di¢n boi:

- Phia bi don khong d6ng y tra lai nha nhung khong néu dugc chang ci
ching minh cho phan trinh by cho riang cin nha ho dang qua ly 1a do cha me
chdng cho dit va vo chong 6ng T10, ba H1 xay nha & tir ndm 1957.

- Viéc Toa an cap so tham cin ct ndi dung gidy ay quyén dé béac yéu cau
khai kien, Hoi dong xét xir xét thay: Noi dung Gidy ty quyén cua ba S1 cho mot
ca nhan hay t6 chac duoc quan ly sir dung toan bo hay mét phan dién tich can
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nha nao d6 thi noi dung d6 khong phai 1a can ctr dé tudc bo quyén so hiru, sir
dung hop phéap cta cd nhan ba S1 da tao lap va dang ky ké khai hop phép tai co
quan Nha nudc c6 tham quyén. Hon nita, xét vé quyén khai kién thi ba S1 hién
nay da chét, nguyén don ba H va nhitng nguoi cé quyén loi nghia vu lién quan
cung phia la cac dong thira ké di san cua ba S1 co quyén kién doi lai tai san cua
Me. Ho so da c6 ¥ kién cua cac con ba S1 vé ndi dung nay.

- Hon nita, bi don cho rang nha dang bi doi 1a cua cha me bj don cho nén
khéng tra nhung bi don khong cung cip dwgc ching ct ching minh cho 10
trinh bay. Bén canh d6, phia bi don ciing khéng ly giai duoc tai sao tai thoi diém
ké khai nha dat lan dau vao nim 1977 phia bi don (ba H1) da ké khai nha & do
minh dang quan ly st dung la nha cua ba S1 (but luc 370). Véi cac ching cir va
lap luan nay phia bi don cling da rut lai yéu cau phan té vé viéc dé nghi Toa
cong nhan quyén s¢ hiru doi vai can nha do phia bi don dang quan ly va khong
dong y tra lai cho nguyén don. Toa an cap so tham dinh chi giai quyét doi véi
y&u cau phan té cua bi don.

- Bén canh d6, chirng ct do cac bén cung cap va chiing ¢t do co quan tién
hanh Té tung thu thap khi giai quyét vu an thé hién nguon goc ké khai vé nha
dat phia bi don dang quan ly sir dung nhu sau: Dot tong ké khai nha dat lan dau
sau giai phong vao nam 1977. Ngay 22/12/1977 phia nguyén don ba S1 ké khai
nha do minh tao dung va st dung 1a cin nha mang sb 1a 482/1 Bién Bién Ph,
dién tich 12 108m? (trong d6 dé dién tich xay cat 1a 89m?, dién tich st dung 1a
83 m?). Trong thai gian nay, ngay 28/12/1977 phia bi don ba V& Thi H1 cling ké
khai phan nha do ba H1 va gia dinh ba st dung, dién tich 1 22,5m? 1a nha cua
ba Ngd Thi S1 1a chu sé hitu. Chting ¢t vé viéc ké khai nha dat vao nim 1977 1a
chting ct rat quan trong 1a y chi cua ngudi quan ly sir dung tai thoi diém ké khai
dé xac dinh chu s hiru thuc su cua can nha. Mat khac thi cling chinh ban &n cua
Toa an so tham nhan dinh cic bén duong su dd tranh chip Kién doi lai nha ti
truéc nam 1975. Cac chiing ¢ nay da chang minh phan trinh bay cua phia
nguyén don cho bi don & nho nha 1a ¢6 can ct.

- Ngoai ra, theo noi dung chirng ct thu thap trong qué trinh giai quyét vu
an la ban vé c6 xac nhan cua Phong Quan ly D6 thi Quan ngay 18/3/1997 (but
luc 566) thi dién tich cin nha ba H dugc ba S1 ay quyén quan ly dién tich trét 1a
75m?, ciing theo theo ban vé nay thi ba H con st dung phan dién tich Ian chiém
hém cong 1a 39,16m?; Dién tich ngoai gidy phép ay quyén l1a 49,58 m? (chinh la
dién tich nha dang 1a d6i tugng nguyén don kién doi bi don). Vi ching ca ban
V& nay da xac dinh tong toan bo dién tich nha khéng ké phan lan chiém dat cong
la: 75m? + 49,58m? = 124, 58m?. Dién tich dat theo ban vé& nay tuong ddi tring
khép véi hai phan dién tich nha dat do ba H1 va ba S1 ké khai vao nim 1977
néu trén (22,5m? +108m?).

[2.2] Tt viéc phén tich nhan dinh va danh gia cac ching cir néu trén du co
s& dé xac dinh cin nha do phia bi don dang quan ly st dung cdn nha sb
482/1/19, dién tich 49,58 m? (theo bién ban dinh gia ngay 06/3/2014 ) do ba Ngo
Thi S1 tao lap la cho 6ng T10, ba H1 ¢ nho.
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Do vay, Hoi dong xét xu cap phlc thim chap nhan néi dung quyét dinh
khang nghi cta Vién truong Vién kiém sat nhan dan Thanh phd H Chi Minh va
yéu cau khang cdo cua phia nguyén don. Stra mot phan ban an so tham sb
1533/2017/DSST ngay 22/11/2017 cta Toa an nhan dan Thanh phd Hé Chi
Minh theo d& nghi cua cua vi dai dién vién kiém sat tai phién tda cap phac tham.

An phi dan su phic tham: Nguoi khéang cao khong phai chiu.
Vi cac I§ trén,
QUYET PINH:

Can ctr vao khoan 2 Diéu 308 va Piéu 309 Bo luat to tung Dan su nim
2015;

I/ Chap nhan noi dung khang nghi cua Vién truong Vién kiém sat nhan

dan Thanh phé Ho Chi Minh va don khang céo cta nguyén don ba L& Ngoc H,
nguoi €6 quyen loi, nghia vu lién quan ba Tran Thi Anh T4. Swa mét phan ban
an dan su so tham so: 1533/2017/DSST ngay 22 thang 11 ndm 2017 cua Toa an
nhén dan Thanh pho H6 Chi Minh.

Tuyén Xur:

1/ Chap nhan yéu cau khai kién cua ba L& Ngoc H vé viéc yéu cau phia bi
don tra lai can nha s6 482/1/19 b, Phuong X11, Quan X10, Thanh pho H6 Chi
Minh.

1.1[ Buoc 6ng VO Thanh T, ba Lé Thi Ngoc Y, ba Lé Thj Thiy V2 va
hhirng t6 chuc, ca nhan khac (néu c6) dang cu tra trén can nha s6 482/1/19 phai
di doi tai san, vat dung C<"£l nhan dé tra lai can nha so 482/1/19 b, Phuong X11,
Quéan X10, Thanh pho HO6 Chi Minh cho dai dién cac dong thira ké ctia ba Ngo
Thi S1 la ba Lé Ngoc H.

1.2/ /& &n phi dan sy so tham:

Phia nguyén don khong phai chiu, hoan tra tién tam tng an phi da nop 50.000
dong (Nam muoi nghin dong) theo Bién lai thu sé 005276 ngay 11/7/2008 ciia Thi
hanh 4n dan sy Thanh phd H6 Chi Minh.

Bi don phai chiu 50.000 dong an phi dan su so tham, khau trir vao 4.500.000
dong tién tam Gmg 4n phi bi don da nop theo Bién lai thu s6 011511 ngay 09/4/2009
ciia Thi hanh an dan Thanh phé HO Chi Minh. Hoan lai cho nhimng ngudi ké thira
quyén va nghia vu td tung ctia bi don 1a cac ong (ba) Huynh Trung N, Huynh Trung C,
Huynh Trung T, Huynh Trung B, Huynh Trung C1, L& Thi Ngoc N1, L& Thi Ngoc Y,
V6 Thanh T, V6 Thanh H3, Lé Thanh T5, Lé Van T6, V8 Thanh D tién tam tng an
phi 4.450.000 dong (Bon triéu, bon tram nam muoi nghin dong).

2. Cac ndi dung khac cua ban an so tham khong co khang cdo, khang nghi co
hiéu luc phép luat ké tir ngay hét thoi han khang cdo, khang nghi.

11/ An phi dan su phtc tham: Ba L& Ngoc H, ba Tran Thi Anh T4 khéng
phai chiu. Hoan tra cho cac dwong su 300.000 dong tam tng an phi da ndp theo
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cac bién lai thu sé 0048380, 0048381 cung ngay 13/12/2017 cua Cuc thi hanh an
dan sy Thanh pho H6 Chi Minh.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an Dan su thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an dan su cé
quyén théa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an
hoic bi cudng ché thi hanh 4n theo quy dinh tai cac diéu 6, 7, 7a, 7b va 9 Luat
Thi hanh &n dan su; Thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai Diéu
30 Luat Thi hanh an dan su.

Ban an phic tham co hiéu luc phap luat ké tir ngay tuyén an.

Noimdn: TM. HOI PONG XET XU PHUC THAM
- 10a an nnan dan tol cao; A A % - ~
SN CEb o o S HCM THAM PHAN — CHU TQA PHIEN TOA
- TAND TP.HCM;

- VKSND TP.HCM;

- Cuc THADS TP.HCM;

-ND (1);

-BD (1);

- NLQ (10);

- Luu (10) 27b (An39). Pham Thi Duyén
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