TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
HQYEN PUC HOA Poc 1ap — Tw do — Hanh phuc
TINH LONG AN

Ban 4n s6: 01/2019/KDTM-ST
Ngay: 14-5-2019 ‘
“Viv: Tlc doi tai san tie hop dong
thi cbng xdy dung céng trinh”
NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM
TOA AN NHAN DAN HUYEN PUC HOA, TINH LONG AN

- Thanh phan Hpi dong xét xir so' tham gom cé:

Thdm phan - Chii toa phién toa: Ong Nguyén Khic Linh Duy

Cdc Hoi tham nhén dan:

1. Ong Ly Vin Hung;

2. Ong Nguyén Thanh Hoang;

- Thu ky phién toa: Ong Phan Thanh TG - Thu ky Toa an, Toa &n nhan dan
huyén Dtrc Hoa, tinh Long An.

- Dgi di¢n Vign kiém sit nhin din huyén Dirc Hoa tham gia phién toa:
Ong Nguyén Van Con — Kiém sat vién.

Trong cac ngay 13 va 14 thang 5 ndm 2019, tai Tru s¢ Toa an nhan dan
huyén Buac Hoa, tinh Long An xét xur so thé{m cong khai vu e"m dan su thu 1y so
16/TLST/KDTM ngay 17 thang 7 ndm 2018 vé viéc “Tranh chap doi tai san tir hop
dong thi cong xdy dung cong trinh” theo Quyét dinh dua vu an ra xét xir so
01/2019/QbXXST - KDTM ngay 19 thang 3 nam 2019, giita cac duong su:

- Nguyén don: Cong ty c6 phan k¥ thuat va xay dung GP.

Tru sé: s6 104, duong Ho Van H, phuong 9, quan Phu Nh, thanh pho H.

Nguoi dai dién theo phap luat: Ong B Minh D — Chuc vu: Giam déc.

Nguoi dai dién theo uy quyén cua 6ng D: Ong Ngo Pinh Nh, sinh nim
1991. (Van ban uy quyén ngay 13/7/2018)

Dia chi: s6 94, Nguyén Hiru Tién, phuong Tay Th, quan TP, thanh phé H.

- Bi don (cé phan t6): Cong ty cd phan hoa chat NV.

Truy sé: s6 H12, dudng s6 5, khu cong nghiép Hai Son (GP 3 +4), 4p Binh T
2, xa Ptc Hoa H, huyén DH, tinh LA.

Nguoi dai dién theo phap luat: Ong Dinh Quéc H — Chirc vu: Giam déc.

Nguoi dai dién theo uy quyén cta 6ng H: Ong T6 Viét Y, Sinh nidm : 1982.
(Van ban uy quyén ngay 08/8/2018)

Dia chi : 173 Nguyén Hiru Tién, phuong Tay Th, quan TP, Tp. H.
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(Céc bén dwong sy co mat)

NOI DUNG VU AN:
Trong don khoi kién ngay 06/7/2018, nhitng loi khai trong qud trinh gidi
quyét vu an va tai phién toa, ng Ngé Pinh Nh dai dién cho nguyén don trinh bay:
Ngay 28/3/2014, Cong ty co phém ky thuat va xay dung GP (goi tat 1a Cong
ty GP) va Cong ty ¢ phan hoa chat NV (goi tit 1a Cong ty NV) co ky Hop dong
thi cong so 03/2014/HDTC- Gpcons - Nong Viet va hai Phu luc hop dong s0:
02/2014/PLHDPTC- Gpcns -Nong Viet ngay 04/06/2014 va Phy luc hop dong sb
07/2014/PLHDTC-Gpcons-Nong Viet ngay 25/09/2014.

Noi dung hop dong: Cong ty GP sé& thi cong cac cong trinh do Cong ty NV
lam chu dau tu gom nha xuong, nha van phong, cac hang myc phy va san, duong
ndi bo, cong thoat nudc. .. tai dia chi: H12, Pudng sé 5, khu cong nghiép Hai Son,
xa Puc Hoa H, huyén PH, tinh LA. Tong gia tri hop déng va hai phu luc hop déng
tam tinh 1a: 1 1.215.325.000d6ng.

Theo thoa thuan ctia hop dong thi thoi han bao hanh 1a 24 thang ké tir ngay
hai bén ky bién ban nghiém thu ban giao cong trinh. Ngay 17/01/2015, hai bén 1ap
bién ban nghiém thu cong trinh va da dua st dung. Theo thoa thuan, sb tién bao
hanh cong ty NV gitt lai 03% gia tri hop dong tuong duong s6 tién
336.695.797d6ng. Tuy nhién, thoi han bao hanh cong trinh di hét ké tu ngay
16/01/2017, Cong ty GP nhiéu lan dé nghi Coéng ty NV hoan tra sb tién
336.695.797d6ng nhung cong ty NV khéng thanh toan.

Tai phién toa, ong Ngo Dinh Nh dai dién cho nguyén don trinh bay bd sung
va thay d6i mot phan yéu cau khai kién. Sau khi ky bién ban nghi¢ém thu ban giao
cong trinh ngay 17/01/2015, phia Céng ty NV théng bao c6 mot s6 hang muc bi hu
hong, hai bén nhiéu 1an trao d6i nhung chwa théng nhat phuong an sta chira vé
mc chi phi bao hanh. Pén ngay 12/9/2017, Cong ty GP c6 vin ban sb
50/2017/CV.GPCONS théng béo cho Céng ty NV két thic viéc bao hanh cong
trinh va co6 1ap Bang du toan tinh phi bao hanh dbi véi mot s6 hang muc bi hu
hong, chi phi stra chita tam tinh theo dy toan 1a 75.187.200d6ng nén dé lai s6 tién
nay cho Cong ty NV tu sira chita. Do d6, nguyén don thay d6i yéu cau khai kién
la: Pé nghi Cong ty NV thanh toan tién bao hanh con giit lai la: 261.508.597dong
(336.695.797d6ng - 75.187.200d0ng). Pong thoi bude Cong ty NV tra tién 1ai suat
binh quan la 10% nam (0.83%/thang) d6i v6i sd tién bao hanh bi gitr
336.695.797d0ng tir ngay két thuc bao hanh (ngay18/01/2017) dén ngay xét xir so
tham (ngay 13/5/2019). Ngoal ra, Cong ty GP khong con yéu cau gi khac.

Bi don ¢é phan t6 Céng ty c6 phan héa chat NV do ong Té Viét Y dai dién
trinh bay trong qud trinh gidi quyét vu an va tai phién toa nhw sau:

Cong ty NV thira nhan ngay 28/3/2014, Cong ty NV c6 ky hop dong thi
cong s6: 03/2014/HDTC-Gpcons- Nong Viet dé Cong ty GP thi cong xay dung céc
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cong trinh tai dja chi s6 H12, duong sé 5, khu céng nghiép Hai Son, xa Puc Hoa
H, huyén PH, tinh LA. Theo hop dong, Cong ty GP thi cong cac hang muc cong
trinh theo hop dong va c6 nghia vu bao hanh céng trinh trong thoi gian 24 thang ké
tor ngay ky Bién ban nghiém thu ban giao cong trinh. Ngoai ra, Cong ty NV duoc
giit lai 03% gia tri hop ddng twong duong sb tién 336.695.797dong dé dam bao cho
viéc bao hanh cong trinh. Ngay 17/01/2015, hai bén 1ap bién ban nghiém thu hoan
thanh va ban giao cong trinh. Sau khi st dung, Cong ty NV phat hién nhiéu hu
hong can duoc stra chira, khic phuc.

Ngay 27/9/2016, Cong ty NV c6 Cong vin s6 018/16/HCNV gui cho Cong
ty GP thdng bao cac hang muc bi hu hong va yéu cau Cong ty GP thuc hién cong
tac bao hanh nhung Cong ty GP khong thyc hién.

Ngay 10/01/2017, Cong ty NV tiép tuc c6 Coéng van s6 01/17/HCNV va
Cong vin sd 02/17/HCNV thong bao cho Cong ty GP cac hang muc bi hu hong va
yéu cau bao hanh. Pén ngay 17/01/2017, Céng ty GP c¢6 cong vin phan hdi do
nghi tét am lich va s& trién khai thuc hién cong tac bao hanh ngay sau tét.

Ngay 07/3/2017, Cong ty NV tiép tuc c6 Cong van s6 04/17/HCNV thong
bao cho Cong ty GP cac hang muc hu hong can bao hanh. Ngay 15/3/2017, Cong
ty GP ¢6 cir can bo k¥ thuat dén ghi nhan cic cong viéc sita chita bao hanh nhung
cac bén khong thong nhat phuong an sita chita, khic phuc va thay thé cua Cong ty
GP dua ra.

Ngay 11/5/2017, hai bén lam viéc ghi nhan nhimg hang muc hu hong dé
thuc hién cong tac bao hanh stra chira. Ngay 23/5/2017, Cong ty GP c6 Cong van
s6 21/2017/CV-GPCONS kém phuong 4n bao hanh va ngay 30/5/2017, Cong ty
NV c6 Cong van 015/17/HCNV phan hoi bo sung thém vao phuong an bdo hanh
cua Cong ty GP.

Ngay 07/6/2017, Cong ty GP c¢6 Cong van sd 24/2017/CV-GPCONS kém
phuong an bao hanh. Pén ngiy 19/6/2017, Coéng ty NV c6 Coéng vin sb
019/17/HCNV dé nghi GP lap Bang tién do chi tiét va xir 1y cac vét lan, nut da
duoc khao sat nhung Cong ty GP chua dua ra phuong an xur 1y.

Ngay 13/7/2017, Cong ty GP c6 Coéng van s6 31/2017/CV-GPCONS  tir
chéi bao hanh hé théng phong chay chira chay, h¢ thong dién, nén dudng, san ndi
bd va khong dong ¥ phuong an xu ly vét nut tuong do Cong ty NV dua ra. Ngay
17/7/2017, Cong ty NV tiép tuc c6 Cong van sd 023/17/HCNV nhac lai cac noi
dung yéu cau bao hanh. Ngay 26/7/2017, Cong ty GP c6 Cong vin s 34/2017/CV-
GPCONS phan héi van bao luu phuong 4n bao hanh nhu Cong vin sb
31/2017/CV-GPCONS ngay 13/7/2017, dong thodi thong bao khong dong ¥ cho bén
thir 3 vao thuc hién bao hanh theo yéu cau ctia Cong ty NV.

Ngay 02/8/2017, Cong ty GP c¢6 Cong vian s 35/2017/CV-GPCONS thoai
thac trach nhiém bao hanh, dé nghi Cong ty NV ty thuc hién viéc bao hanh va
thanh toan lai cho Cong ty GP 50% gia tri bao hanh. Ngay 10/8/2017, Cong ty NV
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c6 Cong van sd 026/17/HCNV phan hdi tiép tuc yéu cau Cong ty GP thyuc hién
nghia vu bao hanh va khong dong y thoa thuan chi phi bao hanh nhu Cong ty GP
dé nghi.

Ngay 12/9/2017, Cong ty GP c6 Céng vin sd 50/2017/CV-GPCONS yéu
cau Cong ty NV ty thuc hién viéc bao hanh va thanh todn lai cho Cong ty GP
261.508. 597dong Ngay 13/9/2017, Cong ty NV ¢6 Cong van s6 029/17/2017 t1ep
tuc yéu cau Cong ty GP tién hanh cong tac bao hanh theo hop ddng thi cong sb:
03/2014/HDTC-Gpcons- Nong Viet.

Dén nay, Cong ty GP van chua thuc hién nghia vu bao hanh cong trinh theo
hop ddng thi cong s0 03/2014/HDTC-Gpcons- Nong Viet nén Cong ty NV khong
dong y theo yéu cau cua Cong ty GP vé viéc tra cho Cong ty GP téng s tién
336.695.797d6ng va tién 1.

Pong thoi, Cong ty NV c6 don phéan t6 yéu cau Cong ty GP phai thuc hién
nghia vu bao hanh ctia nha thau, stra chira, khic phuc cac hu héong trong pham vi
bao hanh theo quy chuan xay dung va theo quy dinh cuia phap luat. Do Cong ty GP
va Cong ty NV khong thong nhat phuong an bao hanh d6i véi mot s6 hang muc bi
hu hong. Nay Cong ty NV dé nghi cin ctr vao Chtng thu giam dinh xay dung s6
18071342/HCM ngay 27/11/2018 cua Cong ty co phan giam dinh tham dinh Sai
Gon (SAGONAP) budc Cong ty GP thanh toan cho Cong ty NV chi phi bao hanh
theo két qua giam dinh vé6i sb tién 693.858.000d0ng dé Cong ty NV thué don vi
Khac stra chira cac hang muc bi hu hong.

Tai phién tdoa hom nay, Cong ty GP co thay d6i, bo sung yéu cau khai kién
va khong cung cap thém chiing cu.

Bi don Cong ty NV van giit nguyén yéu cau phan t6 va khong cung cip
thém chig cur gi khac.

Quan diém cua Kiém sat vién vé viéc giai quyét vu an theo qui dinh tai Piéu
262 BLTTDS nam 2015:

- Vé thi tuc: Qua trinh giai quyét vu an, Toa an di dua dung va day du
nguoi vao tham gia to tung, viéc thu thap ching cr va diéu tra vu an duoc tién
hanh khach quan, dang phap luat; khong c6 duong sy khiéu nai trong qu4 trinh giai
quyet vu an. Tham gia truc tiép tai phién toa xét thay cac bén duong sy va Hoi
ddng xét xtr da tuan thu theo ding qui dinh phap luat. Tai phién toa nguyén don
xéac dinh rd yéu cau khai kién va co thay d6i mot phan yéu cau; bi don trinh bay rd
yéu cau phan td; cac bén khong cung cap thém ching cir gi khac.

Vé nodi dung vu an: Nguyén don Cong ty GP khoi kién yéu cau Cong ty NV
tra cho Cong ty GP tién bao hanh con giit lai 12 336.695.797dong va tién 1ai phat
sinh tir hop dong thi cong s6 03/2014/TDTC-Gpcons-Nong Viet ngay 28/3/2014
va hai phu luc hop dong. Tai phién toa, Cong ty GP dua ra chi phi bao hanh tam
tinh theo du toan 1a 75.187.200ddng va thay doi yéu cau khoi kién: Dé nghi Cong
ty NV thanh toan 261.508.597ddng, tra tién 13i suit binh quan (0.83%/thang) ddi
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vé6i s6 tién 336.695.797d6ng tir ngay két thuc bao hanh (ngay18/01/2017) dén ngay
xét x{r so tham. Con Coéng ty NV thira nhan con glu’ tién bao hanh cua Cong ty GP
la 336.695. 797dong nhung cho rang Cong ty GP vi pham nghia vu bao hanh nén sO
tién bao hanh can duogc giit lai va c6 don phan td.

Cin clr cac cong van trao ddi cua hai cong ty vé trach nhiém bao hanh, thi
xéac dinh duoc: ngay 17/01/2015 ky nghiém thu, ngay 17/01/2017 hét han bao hanh
nhung ngdy 27/9/2016 Cong ty NV da c6 Cong vin s6 018/16/HCNV thong bao
cac hang muyc bi hu hong va yéu cau Céng ty GP thuc hién nghia vu bao hanh
nhung Cong ty GP khong thuc hién. Tiép theo, ngay 15/3/2017, Cong ty GP ¢6 cir
can bo k¥ thuat dén 1ap bién ban ghi nhan cac cong viéc phai sira chita bao hanh,
ngay 11/5/2017 hai bén 1ap bién ban ghi nhin nhitng hang muc hu hong dé thuc
hién cong tic bao hanh stra chita nhung sau d6 cac bén khong théng nhat phuong
an bao hanh ctua Cong ty GP dua ra. Do d6, cic hang muc bi hu hong 14 ¢6 that can
bao hanh nhung Cong ty GP chua thyc hién xong nghia vu bao hanh. Nén Cong ty
GP tu 1ap du toan va dua ra chi phi phai bao hanh 1a 75.187.200d6ng dé tu can trir
va yéu cau Cong ty NV thanh toan tién bao hanh con giit lai 1a 261.508.597d6ng,
budc tra tién 1ai suat binh quan (0.83%/thang) 1a khong c6 co s¢ dé chap nhan.

Dbi v6i yéu cau phan t6 ciia bj don: Can cir vao cac Cong van trao ddi, bién
ban ghi nhan gitra Cong ty GP va Cong ty NV cho thay céng trinh do Cong ty GP
xay dung c6 mdt s6 hang muc bi hu hong can dugce bao hanh nhung cac bén chua
théng nhat phuong an xir 1y. Do d6, bi don cin ctr vao Chimg thu giam dinh xay
dung s6 18071342/HCM ngay 27/11/2018 ctia Cong ty cd phan giam dinh tham
dinh Sai Gon dé yéu cau Cong ty GP thanh toan chi phi bao hanh theo gia tri tham
dinh gia nay la phu hop. Do dé dé nghi HDXX chap nhén yéu cau phan té cia bi
don can bugc Cong ty GP thanh toan cho Cong ty NV sO tién 693.858. OOOdong dé
stra chira cac hang muc bi hu hong. Dong thoi dé nghi HbXX khAu trir s6 tién bao
hanh do Céng ty NV gitt lai 336.695.797ddng vao sd tién ctia Cong ty GP thanh
toan cho Céng ty NV.

NHAN PINH CUA TOA AN:

Sau khi nghién civu cdc tdi liéu c6 trong hé so vy dn dwoc tham tra tai phién
{0a va can cir vao két qua xét hoi tai phién toa, Hoi déng xét xu nhan dinh:

[1]. Vé t6 tung: Theo don khéi kién ngay 06/7/2018 va tai phién toa, Cong
ty GP can ctr vao hop dong thi cong sé 03/2014/HDTC- Gpcons- Nong Viet va hai
Phu luc hop dong dé yéu cau Toa an noi bi don dat tru s giai quyét tranh chap doi
tién bao hanh con gitr tir hop dong thi céng. Toa an nhan dan huyén Pic Hoa thu
Iy va xac dinh quan hé tranh chip 13 “Tranh chdp doi tai san tir hop dong thi cong
xdy dung cong trinh”, viéc thu Iy vu an con trong thoi hi¢u khoi kién, ding tham
quyén theo quy dinh tal cac DPiéu 317, 319 Luat thuong mai nim 2005; cac Diéu
26, biéu 35 BLTTDS niam 2015.

[2]. Vé néi dung:



[2.1]. Xét y kién trinh bay va chtng c&t ciia nguyén don, ctia bi don:

Nguyén don Cong ty GP cho rang: Thoi han bao hanh céng trinh ctia Hop
ddng thi cong sb 03/2014/HDTC ngay 28/3/2014 va hai Phu luc hop dong 1a 24
thang ké tir ngay hai bén ky bién ban nghiém thu (ngay 17/01/2017). Tuy nhién,
ngay 18/01/2017 14 két thuc bao hanh nhung Cong ty NV van gitt lai 03% gia tri
hop dong twong duong 336.695.797d6ng. Cong ty GP nhiéu lan d& nghi hoan tra
50 tién 336.695.797d6ng nhung Cong ty NV khong thanh toan. Nay dé nghi Cong
ty NV thanh toan tién bao hanh con gitr lai 1a 261.508. 597ddng (336.695. 797d6ng
- 75.187. 200dong) Budc Cong ty NV tra tién 13i suat binh quan (0.83%/thang) d6i
v6i sd tién bao hanh bi gitt 336.695.797d6ng tir ngay két thiic bao hanh (ngay
18/01/2017) dén ngay xét xir so tham.

Xét y kién trinh bay cua bi don Cong ty NV: Cong ty NV théng nhét c6 ky
v6i Cong ty GP hop dong thi cong sé 03/2014/HDTC-Gpcons ngay 28/3/2014 va
hai phu luc hop bong. Cong ty GP di thi cong xong cac hang muc cong trinh va da
ky nghiém thu vao 17/01/2017, cong trinh di dua vao st dung. Theo hop dong,
Cong ty GP con c6 nghia vy phai bao hanh cong trinh trong thoi gian 24 thang ké
tu ngay ky Bién ban nghiém thu, phla Cong ty NV ¢ gitr lai 03% gia tri hop dong
tuong dwong sb tién 336.695.797ddng dé dam bao cho cong tac bao hanh cong
trinh. Tuy nhién, trong thoi gian bao hanh, c¢6 cac hang muc hu hong can dugc sira
chita nhung cong ty GP khong thue hién bao hanh nén cac hang muc cong trinh da
hu hong ngay cang xubng cap. Ngay 11/5/2017, hai bén c6 bién ban lam viéc ghi
nhan nhitng hang muc hu héng dé thuc hién bao hanh stra chita nhung gitra Cong
ty NV va Cong ty GP chua thong nhat phuong an bao hanh, nhat 13 cach sta cha,
khic phuc ctia Cong ty GP dua ra. Nay trudc yéu cau khai kién ctia Cong ty GP thi
Cong ty NV dong ¥ tra sd tién 336.695.797d0ng (twong duwong 3% gia tri hop
d6ng). Pong thoi, phia Cong ty NV c6 yéu cau phan td: budc Cong ty GP phai chiu
toan bo chi phi bao hanh theo Chimg thu giam dinh xay dung sé 18071342/HCM
ngay 27/11/2018 14 693.858.000dng dé Cong ty NV thuc hién viéc sita chira, khic
phuc cac hang muc bi hu hong.

[2.2]. Hoi dong xét xir xét thay:

2.2.1. Xét yéu cau khoi kién ctua Cong ty GP:

Can cir vao diém a, muc 6.2 Diéu 6 cua hop dong thi cong sd
03/2014/TBTC-Gpcons-Nong Viet ngay 28/3/2014;

Can ctr vao bién ban nghiém thu ngay 17/01/2015;

Can ctr vao bién ban lam viéc ngay 11/5/2017, hai bén ghi nhan nhitng hang
muc hu hong thuc té can thuc hién bao hanh stra chira;

Can cur Cong van ngay 27/9/2016 cua Cong ty NV gui cho Cong ty GP da
ching minh dugc trong thoi han 02 nam, la con trong thoi gian bao hanh cong
trinh, Céng ty NV da c6 thong bao yéu cau Cong ty GP thyc hién viéc bao hanh
C4c cong trinh bi nit, syt Ian & mot s6 hang muc, phia Céng ty GP ¢ nhiéu vin
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ban phan hoi ghi nhan cac hang muc bi hong nhung cac bén chua théng nhat
phuong an stra chita. Sau d6, Cong ty GP da khong thuc hién cong viéc bao hanh
cong trinh theo yéu cau ctia Cong ty NV 1a vi pham vao diém a, muc 6.2 Piéu 6
ctia hop dong 03/2014/TDTC-Gpcons-Nong Viet ngay 28/3/2014. Do d6, Cong ty
GP khoi kién yéu cau Cong ty NV tra mot phan tién bao hanh con gitr lai la:
261.508.597dong (336.695.797dong - 75.187.200d0ng va tra tién 1ai suat binh
quan (0.83%/thang) d6i v4i sd tién bao hanh bi giit 336.695. 797dong tr ngay két
thuc bao hanh (ngay 18/01/2017) dén ngay xét xtr so tham voi sd tién 1ai
77.782.340d6ng 1a khong co can cr chap nhan.

Tuy nhién, do phia Cong ty Nong Viéc dong ¥ tra lai s6 tién 3% gia tri hop
dong dang gitr twong duong 336.695.797d6ng cho Cong ty GP dé can trir vao sb
tién budc Cong ty GP thuc hién nghia vu bao hanh stra chira, khic phuc cac hang
muc bi hu hong 1 tu nguyén va pht hop phap luat nén Hoi dong xét xir ghi nhan.

2.2.2. Xét yéu cau phan t6 ciia Cong ty NV:

Can cir cac cong vin trao do6i ciia hai cong ty vé trach nhiém bao hanh, thi
ngay 17/01/2015 ky nghiém thu, ngay 17/01/2017 hét han bao hanh nhung thoi
trong han bao hanh 1a ngay 27/9/2016, Cong ty NV di c6 Coéng vin sb
018/16/HCNV thoéng bao cac hang muc bi hu hong va yéu cau Cong ty GP thuc
hién coéng tic bao hanh nhung Cong ty GP khong thuc hién. Tiép theo, ngay
11/5/2017 hai bén 1ap bién ban ghi nhan nhitng hang muc hu héng dé thuc hién
bao hanh sira chita nhung sau d6 cac bén khong thong nhat phuong an bao hanh
ngay 12/9/2017, nay Cong ty GP tu 1ap du toan tinh chi phi bao hanh khong dugc
Cong ty NV chip nhan. Do d6, cac hang muc bi hu hong cu thé can bao hanh duoc
cac bén thira nhan nhung dén nay Cong ty GP van chua thuc hién xong nghia vu
bao hanh, cac hang muc bi hu hong 13 do 15i vé k§ thuat trong thi cong ctia Cong ty
GP gay ra nén nghia vu bao hanh stra chira 1a trach nhiém cua Cong ty GP.

Do Cong ty NV khong thdng nhat phuong 4n bao hanh va chi phi bao hanh
ctia COng ty GP dwa ra (Bang du toan tu 1ap 1a 75.187.200d6ng); dong thoi Cong
ty GP tir chdi trach nhiém bao hanh nén Toa 4n da trung cdu co quan tham dinh
gid, du toan chi phi dé thue hién viée khic phuc, sira chita cdc hang muc tai cong
trinh bi hong cia hop déng 03/2014/TBTC-Gpcons-Nong Viet ngay 28/3/2014.
Tai Chung thu giam dinh xay dung sO 18071342/HCM ngay 27/11/2018 cua Cong
ty ¢6 phan giam dinh thim dinh Sai Gon thi tong gia tri du toan dé thuc hién viéc
khic phuc, sira chita cic hang muc cong trinh do Cong ty GP thi cong la
693.858.000d6ng. Do d6, can budc Cong ty GP thanh toan cho Cong ty NV tién dé
khic phuc, stra chita cdc hang muc hu hong véi so tién 693.858.000dong 1a phu
hop cac Piéu 113, 123, 125 Luat xdy dung nam 2014; khoan 2 Diéu 36 Nghi dinh
46/2015/ND.CP ngay 12/5/2015 cta Chinh Phu. Tir d6 xét yéu cau phan t cua
Ccong ty NV 1a ¢ can cr chap nhan theo qui dinh tai cac Diéu 280, 430, 440, 446
B0 ludt dan sy nam 2015; xét quan diém de nghi ctuia Kiém sat vién 1a phu hop nén
ghi nhan.



Do d6, can budc Cong ty GP thanh toan cho Cong ty NV sé tién tuc hién
nghia vu bao hanh 1a 693.858.000d6ng. Khau trir cho Cong ty GP sd tién
336.695.797d6ng ma Cong ty NV con tam giir theo hop dong, Cong ty GP con
phai thanh toan cho Cong ty NV s tién bao hanh 1a 357.162.203ddng.

Dbi v6i v kién tranh luan cua nguoi dai dién cho Cong ty GP khéng dong ¥y
v6i két qua va gia tri thim dinh gia coa Chung thu glam dinh xay dung s
18071342/HCM ngay 27/11/2018 cia Cong ty c6 phan giam dinh tham dinh Sai
Gon. HDXX xét: Tai bién ban ghi 161 khai ngay 14/01/2019, Toa an co an dinh
thoi han dé Cong ty GP 1am thu tuc nop tién yéu cau giam dinh lai nhung Cong ty
GP khong thyc hién; Phia Cong ty co phan giam dinh tham dinh Sai Gon c6 y kién
cung cap ¥ kién giai trinh tai Cong van s6 1962/CV-TH ngay 10/5/2019 xac dinh
phuong phap giam dinh, phuong phap tinh toan cua Chimg thu giam dinh la dung
tiéu chuan Qudc gia hién hanh nén ¥ kién cua Cong ty GP 1a khong c6 co sd xem
Xet.

[3]. V& chi phi gidm dinh thdam dinh: Budc Cong ty GP phai chiu
45.000.000dong tién chi phi giam dinh. Dbi vai s tién 45.000.000d0ng Cong ty
NV da nop tam tmg va chi phi xong. Do d6 can budc Cong ty GP hoan tra lai cho
Cong ty NV 45.000.000ddng.

[4]. V& 4an phi: Cin co khoan 2 Diéu 26 Nghi quyét s
326/2016/UBTVQH. 14 ngay 30/12/2016 cua Uy ban thuong vu Quédc hoi quy dinh
vé an phi, 1¢ phi Toa an budc:

- Budc Cong ty GP phai chiu 4n phi kinh doanh thwong mai so thim d6i véi
s6 tién: thanh toan cho Cong ty NV (357.162.203dong) sung cong quy nha nudc;
tién an phi dbi véi yéu cau tién 1ai suat khong dugc chap nhan (0.83%/thang x
336.695.797d0ng x 27 thang 25 ngay 1a 77.782.340d6ng) sung cong quy nha nudc.

Vicac lé trén,;

QUYET PINH

Ap dung cac Diéu 26, Diéu 35, Piéu 147 BLTTDS nim 2015,

Ap dung cac Biéu 280, 430, 440, 446 B9 luat dan sy nam 2015;

Ap dung cac biéu 113, 123, 125 Luat xay dung ndm 2014;

Ap dung cac Piéu 50 Luat thuong mai 2005;

Ap dung khoan 2 Piéu 26 Nghi quyét s6 326/2016/UBTVQH.14 ngdy
30/12/2016 cua Uy ban thuong vu Quoc hoi quy dinh vé an phi, I¢ phi Toa an;

Tuyén xir:

1. Chap nhan mot phan yéu cau khai kién cia Cong ty c¢6 phan k¥ thuat va
xay dung GP vé “Tranh chdp doi tai san tir hop dong thi cong xdy dung cong

trinh” cua Hop dong thi cong s6 03/2014/TDTC-Gpcons-Nong Viet ngay
28/3/2014 dbi véi Cong ty cd phan hoa chat NV.
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Ghi nhan COng ty c6 phan hoa chat NV hoan tra 336.695.797d6ng 1a sb tién
tam giit 03% gi4 tri bao hanh trong Hop dong thi cong s6 03/2014/TDTC-Gpcons-
Nong Viet ngay 28/3/2014 cho Cong ty cb phén k¥ thuat va xay dung GP.

Bac yéu cau tinh 13i suét cua Cong ty co phan ky thuat va xay dung GP yéu
cau Cong ty co phan hoéa chat NV tra 13i sudt d6i v6i so tién tam gilt 03% gid tri
bao hanh cong trinh (0.83%/thang x 336.695.797ddng x 27 thang 25 ngay la
77.782.340d6ng).

2. Chap nhan yéu cau phan t6 ctia Cong ty cd phan hoa chat NV déi voi
Cong ty cd phan k¥ thuat va xay dung GP vé viéc thuc hién nghia vu bao hanh
cbng trinh.

Budc Cong ty c¢b phan ky thuat va xay dung GP c¢6 nghia vy thanh toan cho
Cong ty c¢b phan hoa chat NV s tién bao hanh cong trinh 1a 693.858. OOOdéng

Khau trir cho Céng ty co phan ky thuat va xay dung GP vao sb tlen
336.695.797d6ng do Cong ty cd phan hoa chat NV dang tam gitr. Bugc Cong ty cd
phan k¥ thuat va xay dung GP phai thanh todn cho Cong ty co phan héa chat NV Ia
357.162.203d6ng (Ba trdm ndm muoi bay triéu mét tram sdu muwoi hai nghin hai
trdm 1é ba dong).

Ké tir ngdy ban an, quyét dinh c6 hiéu luc phap lut hodc ké tir ngy c6 don
yéu cau thi hanh an ctia ngudi duogc thi hanh 4n (d6i véi cac khoan tién phai tra
cho nguoi dugc thi hanh an) cho dén khi thi hanh 4n xong, bén phai thi hanh an
con phai chiu khoan tién 13i cta sb tién phai thi hanh 4n theo mirc 13i suat ng qua
han trung binh trén thi trudong twong g v6i thoi gian chiam tra theo qui dinh Pidu
306 luat Thuong mai nam 2005.

3. Vé chi phi giam dinh: Budc Cong ty c6 phan ky thuat va xay dung GP
phai hoan tra cho Cong ty c6 phan héa chat NV chi phi gidm dinh voi sé tién
45.000.000d (Bon muoi lam triéu dong).

4. V¢ an phi:

Bugc Cong ty cb phan k¥ thuét va xay dung GP phai chiu an phi kinh doanh
thuong mai so tham 1a 17.858.110 dong va an phi d6i voi yéu cau tinh I3 khong
dugc chap nhan 1a 3.772.676d6ng. Tong sb tién an phi phai nop 1a 21.630.786dong

Khau trir sd tién tam tmg an phi cho Cong ty c6 phan k¥ thuat va xay dung
GP da nop tai Chi cuc thi hanh 4n dan sy huyén Bac Hoa 1a 10.350.000d6ng theo
bién lai thu s6 0002838 ngay 16/7/2018. Cong ty cb phan ki thuat va xay dung GP
phai nop tiép sd tién 11.280.786d6ng (Muwoi mét triéu hai tram tam mueoi nghin
bay tram tdm muoi sdu dong). Cong ty cb phan k¥ thuat va xay dung GP chua nop.

5. Vé quyén khang cdo: An so thim xét x{r tuyén an cong khai, trong han 15
ngay tinh tir ngdy tuyén an nguyén don, bi don c6 mit c6 quyén khang cao.

Trudng hop ban 4n hoic quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat thi hanh an dan sy thi nguoi duogc thi hanh an, ngudi phai thi hanh &n co
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quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cic Diéu 6, 7 va Diéu 9 Luat thi
hanh &n dan sy; Thoi hi€u thi hanh 4n 1a 05 nam theo quy dinh tai biéu 30 Luat thi
hanh an”.

Noi nhdn: TM. HQI PONG XET XU SO THAM
- Céc duong su THAM PHAN - CHU TQA PHIEN TOA
- VKSND huyén
- TAND tinh Long An
- Luu HS.
Nguyén Khic Linh Duy
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