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, ‘ NI:IAN DANH )
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TIEN GIANG

- Thanh phin Hpi dong xét xir phiic thdm géom co:
Tham phan - Chu toa phién toa: Ong Tran Vin Dat.
Céc Tham phan:  Ong Huynh Hiéu.

Ba Tran Thi Thu Hang.

_ = Thw ky phién toa: Ong Bui Cong Danh - Thu ky Tda an nhan déan tinh
Tién Giang.

- Dgi dign Vign Kiém sdt nhan dan tinh Tién Giang tham gia phién toa:
Ba Tran Thi Ngoc Thuc - Ki€ém sat vién.

Trong cac ngay 09 va ngay 13 thang 01 ndm 2020 tai try s& Toa an nhan
dan tinh Tién Giang xét x{r phiic tham cong khai vu an thy ly s6: 04/2019/TLPT-
LD ngay 12 thang 12 nam 2019 vé tranh chap “Doi tién tro cap thdi viec”.

Do Ban an lao dong so thém s6 01/2019/LD-ST ngay 21 thang 8 nam 2019
cua Toa an nhan dan thanh pho M, tinh Tién Giang bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xtr phiic tham s6: 408/2019/QP-PT ngay
16 thang 12 nam 2019 gitra cadc duong suy:

- Nguyén don: Chi Nguyén Thi Bich S, sinh nam 1978 (c6 mat);
Dia chi: Puong L, Khu phé M, Phuong T, thanh phd M, tinh Tién Giang.
- Bi don: Hop tac xa C;

~ bia chi: Cum Cong nghi¢p va Tiéu thi cong nghiép T, Phuong C, thanh
phd M, tinh Tién Giang.

Nguodi dai dién theo phap luat: Ba Pang Ngoc D, sinh nam: 1962 — Chtic
vu: Chua nhiém (c6 mat);

Dia chi: Puong B, Phudng M, thanh phd M, tinh Tién Giang.
- Nguoi ¢6 quyén loi, nghia v lién quan: Cong ty Co phan Dét len P;

~ bia chi: Cum Coéng nghi¢p va Tiéu thu cong nghiép T, Phuong C, thanh
pho M, tinh Tién Giang.



Nguoi dai dién theo phap luat: Ong Ta Pham Phi C — Chirc vy: Chu tich
Ho1 dong quan tri;

Nguoi dai dién theo iy quyén: Ba Ding Ngoc D, sinh nam: 1962 (c6 mit);
(Theo vin ban ty quyén ngay 27/6/2019);

Dia chi: Puong B, Phudng M, thanh phd M, tinh Tién Giang.

- Nguoi khang cdo: Nguyén don chi Nguyén Thi Bich S.

NOI DUNG VU AN:

Theo dn so tham;
Nguyén don chi Nguyén Thi Bich S trinh bay:

Chi bat dau lam viéc tai Hop tac xa C tir thang 6/1999; dén thang 02/2009
thi Hop tac xa C ngung khong hoat dong, chi chuyén qua lam tai Cong ty P ma
khong co Quyet dinh thoi viéc cua Hop tac xa C. Chi lam tai Cong ty P tir thang
3/2009 dén thang 8/2013 thi chi nghi viéc luon. Chi khong nhé cé ky Hop dong
lao dong véi Hop tac xa C hay khong, cting khong nhé mac luong 1a bao nhiéu
nén chi lay theo mic luong dong bao hiém xa hoi. Tir nam 2009 dén nam 2013
chi 1am tai Cong ty P, khi nghi viéc thi Cong ty P da thanh toan ché do bao hiém
xa hoi va trg cap that nghiép xong, chi con giai doan tir thang 6/1999 dén thang
8/2009 thi chi chua duoc huéng ché do tro cap thoi viéc. Chi lam viéc tai Hop
tac xa C tir thang 6/1999 dén thang 02/2009 la 08 ndm 11 thang. Mic luong cua
chi tai thang 02/2009 14 931.500 dong.

Nay chi yéu cau Hop tac xa C tro cap thoi viéc 4,5 thang (tir nam 1999-
2009) véi mirc luong 5.103.800 dong x 4,5 thang = 22.967.400 dong va yéu cau
tinh 1ai 10%/nam (ter ngay 01/10/2013 dén ngay 01/6/2019 la 68 thang voi s6
tién 1a 13.014.860 dong, tong sd tién chi yéu cau 35.982.260 dong (vi lac chi
nghi viéc nam 2013 mic lwong 5.103.800 dong).

Nguoi dai dién theo phap ludt cua bi don Hop tac xa C — ba Pang Ngoc D
trinh bay:

Hop tac xa C c6 ky Hop ddng lao dong vai chi Nguyén Thi Bich S tir thang
6/1999; dén thang 02/2009, Hop tac xa C gap kho khin nén ngung hoat dong,
cham dit Hop dong lao déng véi chi S. Thoi diém thang 02/2009, lwong cua chi
S 12 931.600 dong. Khi Hop tac xa C ngung hoat dong, cham dat Hop dong lao
dong véi chi S thi chua thanh toan ché @6 tro cap théi viéc cho chi S vi Hop tac
xa qua khé khan nén khong chi tra dugc trg cap thoi viéc. Sau khi nhiing nguoi
lao d6ng cham dat Hop dong lao dong véi Hop tac xi C thi chuyén qua lam tai
Cong ty P tir nam 2009 dén nam 2013.

Nam 2014, Cong ty P ngung san suat hang dét len, cho Hop tac xi C thué
nha xudng va may moc cua Cong ty P thi Hop tac xa C hoat dong lai. Hop tac
xa C ky Hop dong lao dong méi véi nguoi lao dong.



Nam 2017, Hop tac xa C ban duoc tai san da thanh toan cac khoan no vay
Ngan hang, thué Nha nuéc xong. Con du khoan tién thi Hop tac xa C xin y kién
S¢ Lao dong, Thuong binh va Xa hoi tinh Tién Giang dé Hop tac xa C chi hd
tro tro cip thoi viéc cho ngudi lao dong trong giai doan tir nam 1999 dén nam
20009.

 Céch tinh la 4,5 thang luong v6i mac luong trung binh cua 06 thang luong
lin ke cua nguoi lao dong tir thang 09/2008 den thang 02/2009:

- Tien luong 4 thang ndm 2008 1a 729.000 dong/thang, tién lwong 2 thang
nam 2009 1a 931.500 dong/thang: (729.000 dong/thang X 4 thang + 931.500
dong/thang X 2 thang) : 6 = 796.500 dong.

- S0 tien hd trg cho nguoi lao dong: 796.500 dong/thang x 4,5 thang =
3.‘584.250 dong, tir]h thém lai suét‘6%/nén,1, 1ai nhap von 10 nam duoc tong so
tien la 6.418.846 dong (trong do tién tro cap 3.584.250 dong, tien lai 2.834.596
dong).

Nay ba khong dong ¥ véi yéu cau caa chi S vi tir nam 2009 dén thang
8/2013 thi Cong ty P da hoan thanh nghia vy ddi véi nguoi lao dong. Hop tac x4
C chi dong y chi hd tro trg cap thoi viéc cho chi S 4,5 thang x 796.500 dong =
3.584.250 dong va tién lai suat 6%/nam, 1ai nhap von 10 nam 2.834.596 dong,
tong cong so tién 1a 6.418.846 dong.

Nguwoi dai dién theo ity quyén ciia nguoi ¢é quyén loi, nghia vu lién quan
Cong ty Co phan Dét len P — ba Dang Ngoc D trinh bay:

Cong ty P théng nhat véi 10i trinh bay cua Hop tac xa C vi Cong ty P da
thanh toan tién tro cap thoi viéc cho ngudi lao dong xong, chi con Hop tac xa C
chua thanh toan tién trg cip thoi viéc giai doan tir thang 6/1999 — thang 02/2009.
Nay Hop tac xa C tu nguyén chi tra tién trg cap thdi viéc cho nguoi lao dong 1a
ding quy dinh cua phap luat.

Tai Ban an dan sy so tham s6 01/2019/LD-ST ngay 21 thang 8 nam 2019
ctia Toa an nhan dan thanh phé M, tinh Tién Giang d3 ap dung diém b khoan 1
Piéu 32, diém ¢ khoan 1 Piéu 35, diém a khoan 1 Diéu 39 B luat TS tung dan
su; Piéu 48, Piéu 202 Bo luat Lao dong nam 2012; Piéu 157 Bo luat Dan suy;
diém c¢ khoan 3 Piéu 14 Nghi dinh s6 05/2015/NQ-CP ngay 12/01/2015 cua
Chinh phu quy dinh chi tiét va huéng dan thi hanh mot s6 ndi dung ciia Bo luat
Lao dong; khoan 5 Piéu 1 Nghi dinh s6 148/2018/NQ-CP ngay 24/10/2018 cua
Chinh phu stra ddi, bd sung mot sb diéu cua Nghi dinh s6 05/2015/ND-CP ngay
12/01/2015; x1r:

Chép nhin mdt phan yéu cau khai kién cta chi Nguyén Thi Bich S. Ghi
nhan Hop tdc xa C chi trg cép tho1 viéc cho chi Nguyén Thi Bich S s6 tién
6.418.846 dong, khi an c6 hiéu luc phép luat.

Ngoai ra ban 4n con tuyén vé an phi, nghia vu cham thi hanh 4n va quyén
khang cao cua duong su.



Ngay 26/8/2019, nguyén don chi Nguyéq Thi Bich S c6 don khang cao véi
nodi dung: Budoc Hop tac xa C tra cho chi mdt 1an khi an c¢6 hiéu luc phap luat cac
khoan sau day:

- Tro cAp thdi viée cho chi bang 4,5 thang luong 14 22.967.400 dong;

- Tra tién 13i sb tién cham tra tro cép ,théi viéc theo 13i suét 10%/nam dén
khi xét xtr, tam tinh tu ngay 01/10/2013 dén ngay khoi kién 1a 01/6/2019 1a 68
thang véi so tién 13.014.860 dong;

Tong cong phai tra sb tién tinh tron 12 35.982.000 (ba muoi lam triéu chin
tram tam muoi hai nghin) dong.

Tai phién toa phiic tham;

Nguyén don van giir nguyén yéu cau khot kién va yéu cau khang céo, cac
duong su khong thoa thuan duoc v6i nhau vé viée giai quyét toan bd vu an.

Y kién cua dai dién Vién kiém sat nhan dan tinh Tién Giang: V& viéc tuan
theo phép luat ciia Tham phan, Hoi dong xét xir da thuc hién ding quy dinh cua
Bo luat To tung dan su; nguoi tham gia t6 tung chap hanh dung quy dinh cua
phép luat. Vé noi dung: Chi S thuc té 1am viéc tai Hop tac xa C tir thang 6/1999
dén hét thang 02/2009, thang 3/2009 thi ky Hop dong lao dong véi Cong ty Co
phan Dét len P. Cin ctr vao mirc luong cta chi S 06 thang trudc khi nghi viéc 1a
796.500 dong nén Hop tac xa C tu nguyén chi tra tro cAp thoi viéc cho chi S s6
tién 6.418.846 dong 1a dung phap luat. Do d6, khang cdo cia chi S khong c6 co
SO chap nhén, boi I€ chi S dé nghi viée tai Hop tac xa C tr thang 2/2009, nhung
yéu cau can cu muc luong thoi diém thang 8/2013 1am co so tinh trg cap thoi
viéc 1a khong c6 co so. Pé nghi Hoi dong xét xir can ctr khoan 1 Piéu 308 cua
Bo luat TH tung dan sy, gilt nguyén ban an so tham.

Qua nghién ctru cac tai liéu, chimg ctr c6 trong hd so vu an duoc tham tra
tai phién toa, 101 trinh bay ctua cac duong su va két qua tranh tung tai phién toa,
¥ kién phat bi€u ctia dai dién Vién kiém sat nhan dan tinh Tién Giang.

NHAN PINH CUA TOA AN:

[1] Vé t6 tung: Toa an cap so tham xac dinh quan hé tranh chap doi tién tro
cap théi viée 1a ¢6 can ctr, dung phép luat.

[2] Vé noi dung: Can cu tai lidu thu thap c6 trong hd so va 10i trinh bay
clia cac duong su tai phién toa phiic tham thi nguyén don va bi don cung trinh
bay thong nhat nhu sau: Thang 06/1999 dén thang 02/2009, chi S 1am viéc cho
Hop tac xa C, khong nhd 5 ¢6 ky Hop dong lao dong hay khong; mirc luong
ctia chi S thoi diém thang 02/2009 14 931.500 dong/thang; thoi gian lam viéc 1a
08 nam 11 thang. Thang 03/2009, chi S chuyén sang lam viéc cho Cong ty C6
phan Dét len P, dén thang 08/2013 thi nghi viéc. Sau khi chi S nghi viéc, Cong
ty Co phan Dét len P d4 thanh toan tién trg cap thoi viée trong thoi gian chi lam
viée tai Cong ty (tir thang 3/2009 dén thang 8/2013) xong; riéng thoi gian chi S
lam viéc tai Hop tac xa C (tir thang 6/1999 dén thang 3/2009) thi chua duoc tra
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tién tro cp thoi viéc. Nay chi S yéu cau Hop tac xa C phai tra tién trg cip thoi
viéc la 4,5 thang luong x 5.103.800 dong/thang va tinh 1ai cham trd 10%/nam.
Hop tac xa C ciing dong ¥ tra tién tro cap thoi viée cho chi S 4,5 thang luong
nhung tinh theo muc lwong binh quan cta 06 thang lién ké trudce khi nghi viéc
vao thang 02/2009 va 14i sudt 6%/nam nén phat sinh tranh chip. Nhu vy, cic
bén chi tranh chdp voi nhau vé muc tién lwong dé tinh trg cip théi viée va lai
sudt cham tra. Hai bén théng nhét thoi gian hudng trg cip thoi viée 1a 4,5 thang.

[3] Xét yéu cau khang céo cia chi S, Hoi dong xét xir thay rang:

[3.1] Trudc hét, dbi voi mirc luong binh quan dé tinh tro cap théi viéc: Can
ctr khoan 1 Piéu 42 cua Bo luat Lao dong nam 1994: “1- Khi cham dirt hop
dong lao déng doi voi nguoi lao dong da lam viéc thuong xuyén trong doanh
nghi¢p, co quan, 16 chirc tir mot nam tro' lén, nguoi su dung lao dong co trach
nhi¢m tro' cap thoi vzec cir moi ndm lam viéc la nira thang lwong, cong voi phu
cap hwong, néu c6”. Piéu 15 Nghi dinh so 114/2002/ND-CP ngay 31 thang 12
nam 2002 cua Chinh phu quy dinh chi tiét va hudng dan thi hanh mot s6 diéu
cua Bg luat Lao dong va tién luong quy dinh: “Bzeu 15. Tién lwong lam can cur
tinh cdc ché do tro cdp théi viéc, tro cdp mat viéc lam, boi thuong do don
phuwong cham diet hop dong lao dong tradi phdp ludt, béi thwong tai nan lao
déng, bénh nghé nghiép la tién lwong theo hop dong lao dong, duoc tinh binh
quan cua 6 thang lién ké trudc khi sy viéc xay ra, gom tién luong cdp bdc, chirc
vu, phu cdp khu viee, phu cdp chirc vu (néu cé)”. Dbi chleu voi quy dinh trén,
chi S théi viéce tai Hop tac xa C tir thang 02/2009 nén tién luong dé tinh tro cp
thoi viéc cho chi S 13 lwong binh quan cua 06 thang bao gdm: thang 02/2009,
thang 01/2009, thang 12/2008, thang 11/2008, thang 10/2008, thang 9/2008.
Mic du cac duong sy khong cung cap dugc Hop dong lao dong vao cac thoi
diém trén, nhung cac duong sy cung thira nhan lvong cua chi S vao thang
02/2009 1a 931.500 dong/thang, phu hop véi mirc tién luong dong bao hiém X
hoi cung thoi diém ghi trong S6 bao hiém x4 hoi co trong ho so. Cin clr vao sd
tién lvong theo S6 bao hiém x4 hoi cua chi S thi xac dinh nhu sau: 931.500 dong
(luong thang 02/2009) + 931.500 dong (luong thang 01/2009) + 729.000 dong
(luong thang 12/2008) + 729.000 dong (luong thang 11/2008) + 729.000 dong
(luong thang 10/2008) + 729.000 dong (luong thang 09/2008) = 4.779.000 dong
: 6 thang = 796.500 dong. Xét ndi dung ban an so tham da tinh mic lwong binh
cta chi S 1a 796.500 dong 1a dtng phap luat. Chi S cho ring muc luong binh
quan dé tinh trg cip thoi viée cho chi 1 luong binh quan cta 06 thang lién ké tai
thoi diém ndm 2012 va nam 2013 1a khong phu hop. Bai 18 thoi gian chi S nghi
viéc tai Hop tac xa C 1a thang 02/2009, sau d6 chuyén sang 1am viéc tai Cong ty
Dét len Phuong Nam, thoi gian 1am viée tai Cong ty Dét len Phuong Nam thi
chi S da duoc tinh tro cép thoi viéc xong.

[3.2] Pbi véi phan 1di phat sinh do cham tra tién trg cap thoi viéc: Chi S
yéu cau tinh theo murc 13i suat 10%/nam. Hop tac xa C tu nguyén tinh 6%/nam.
Xét théy, can cu vao Bién ban hop nguoi lao dong (but luc 102) ¢6 su tham du
cua dai dién Lién doan Lao dong thanh phé M, Chu tich Cong doan Hop tac xa
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C, Lanh dao Hop tac xa C va 40 nguoi lao dong cua Hop tac xd cung thoa thuan
thong nhat phan tra 14i phat sinh do cham tra tién trg cip thoi viée voi mire 1ai
suat 6%/nam. Cho nén, Toa an so tham di tinh murc 13i suat 6%/nam dé tra cho
chi S la phu hop.

Tu nhitng can cr nhan dinh nhu trén, xét yéu cau khang céo cua chi S 1a
khong cé co sd, khong dugec HO1 dong xét xtir chap nhan va gitt nguyén ban an
so tham theo quy dinh tai khoan 1 Diéu 308 cua B luat T6 tung dan su.

[4] Xét 101 dé nghi ciia dai dién Vién kiém sat tai phién toa 14 c¢6 can ct,
phu hop v6i nhan dinh cua Hoi dong xét xur nén dugce chap nhan.

~[8] V& an phi phac thim: Nguoi khang cao khong phai chiu an phi phuc
tham theo quy dinh phép luét.

Vi cac lé trén,
QUYET PINH:

Cin ¢t khoan 1 Diéu 308 cua Bo luét to tung dan su;
Cian ¢t Diéu 42 cua Bo luat Lao dong nam 1994;
Cian ¢t Diéu 357 cua Bo luat Dan su;

Can ct Diéu 15 Nghi dinh s6 114/2002/ND-CP ngay 31 thang 12 nim
2002 cua Chinh phu;

Cin ctr Nghi quyet s6 326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé
miurc thu, mién, giam, thu, ndp, quan Iy va st dung an phi va I¢ phi Toa an;

Xu:

1. Khong chﬁp nhén khang céo cua chi Nguyén Thi Bich S, giit nguyén Béan
an so tham s6 s6 01/2019/LD-ST ngay 21/8/2019 cua Toa an nhan dan thanh
pho M, tinh Tién Giang.

2. Chap nhan mot phan yéu cau khai kién cta chi Nguyén Thi Bich S.

, ‘Ghi nhan Hop tac xa C chi tra trg cép thoi viéc cho chi Nguyén Thi Bich S
sO tién 6.418.846 dong, khi an c6 hi¢u luc phap luat.

Ké tir ngay nguyén don c6 yéu cau thi hanh an, néu bi don chm thyc hi¢n
nghia vy tra tién thi phai chiu thém tlen 1ai theo mure 1ai suat quy dinh tai khoan
2 biéu 468 Bo luat Dan su tuong Ung s6 tién va thoi gian cham thi hanh an.

3. V& an phi:
- Chi Nguyén Thi Bich S khong phai chiu 4n phi dan sy so tham va phiic
tham.

- Hop tac x4 C phai chiu 320.942 ddng an phi dan su so tham.

Trieong hop ban dn dwoc thi hanh theo quy dinh tai Piéu 2 Ludt Thi hanh
dn dan sy thi nguoi dwoc thi hanh an dan sw, nguoi phai thi hanh dan dan sw co
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quyén théa thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh dn
hodc bi cuong ché thi hanh dn theo quy dinh tai cac Piéu 6, 7 va 9 Ludt Thi
hanh an dan sy, Thoi hiéu thi hanh an dwoc thuc hién theo quy dinh tai Piéu 30
Ludt Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén 4n.

An tuyén cong khai lac 07 gio 40 phut, ngay 13 thang 01 nam 2020.

Noi nhdn: , TM. HQI PONG XET XU PHUC THAM
- Toa én nhan dan cap cao tai TP.HCM; THAM PHAN — CHU TOA PHIEN TOA
- VKSND tinh Tién Giang; :

- TAND thanh phé M;

- CCTHADS thanh phd M;

- Cac duong su;

- Luu hd so vu an.

Tran Viin Pat



