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, _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH
- Thanh phéin Hpi dong xét xir phUc thdm gom c6:
Tham phén - Chii toa phién toa: Ong Bui Pac Nam.
Cdc Tham phdan: Ong Phan Thanh Nguyén.
Ba Doan Thi Huong Giang.

- Thuw ky phién toa: Ba Nguyén Thi Tam - Thu ky Toa an nhan dan
Thanh pho HO Chi Minh.

- Dgi dign Vign kiém sdt nhan dén Thanh pho Ho Chi Minh tham gia
phién toa: Ba Hoang Thi Thanh Ha - Kiém sat vién.

Ngay 04 thang 3 nam 2020, tai try s& Toa an nhan dan Thanh phé Ho
Chi Minh, xét xtr phuc thadm c6ng khai vu 4n hinh sy thu 1y s6 42/2020/TLPT-
HS ngay 08 thang 01 nam 2020 dbi véi bi cao Pham Thi Kim N do ¢6 khang
céo ctia bi cdo ddi v6i Ban an hinh sy so tham s6 185/2019/HS-ST ngay 29
thang 11 nam 2019 ctia Toa 4n nhan dan Quan A, Thanh phd H.

Bi cdo c6 khang cao:

Pham Thi Kim N, sinh nam 1991 tai Thanh phé H; noi dang ky ho khéau
thuong tra: S6 48/5B duong C6 Béc, phuong C, Quan B, Thanh phé H; chd
d: S6 523 O cho cau Ong Léanh, phuong C, Quan B, Thanh phd H; nghé
nghiép: Khong; trinh do hoc vén: 09/12; dan toc: Kinh; gidi tinh: Nit; ton
gido: Khong; qudc tich: Viét nam; con 6ng Pham Viét D va ba Pham Thi Kim
L; chua c6 chong va c6 hai con; tién an: Khong; tién su: Quyét dinh ap dung
bién phap xir 1y hanh chinh dua vdo co s& cai nghién bat budc sb
100/2016/QD-TA ctia Toa an nhan dan Quan B, Thanh phd H ngay 22/6/2016
vé hanh vi s dung trai phép chat ma tay thoi han 15 thang, dén ngay
17/7/2017 chap hanh xong; bi tam giir, tam giam tir ngdy 22/6/2019 dén ngay
26/6/2019; bi cao tai ngoai “co mat”.

NOI DUNG VU AN:

Theo cac tai liéu co6 trong hd so vu an va dién bién tai phién toa, noi
dung vu an dugc tom tat nhu sau:



Bi céo Nguyén Lé Nh nghién ma tay va c6 quen biét véi Nguyén Ngoc
Tr, Pham Nguyén Bao A ciing déu nghién ma thy.

Chiéu ngay 22/6/2019, bj cao Nh sang cau O, Quéan B mua ctua Pham
Thi Kim N 01 (Mot) g6i ma tuy voi gia 300.000 dong dé vé str dung. Sau khi
mua ma tldy, bi cdo Nh mang dén khu vuc duong sé 6, khu dan cu T, x3 B,
huyén BC tim Nguyén Ngoc Tr nham muc dich stir dung chung. Tai ddy, Nh
nhan duoc dién thoai ciia Pham Nguyén Bao A nén Nh lién ra A dén gap Nh
va Tr dé ca ba cung sir dung ma tay. Khi ca ba di thué phong ¢ khach san bén
khu dan cu T nhung chi khach san khong cho thué nén ca ba nguoi thué xe
grab vé Quan 4 dé bi cdo lay 6 t6 bién sb 51F — 89615 cua Nh (Vi bai xe
khong cho dé qua dém). Sau khi 1iy xe, Nh st dung xe 6 to bién sb 51F —
89615 ché A va Tr dén khach san Hoang Ngoc H thué 02 phong 103, 104
cung nhau sir dung (Nh tra tién thué phong), khi ba ngudi vo phong 104 dé
chuan bj sir dung ma tay nhung chua kip st dung thi bi Cong an Quén A kiém
tra khach san Hoang Ngoc H tai dia chi 53/2 Khu phd 2A, phuong TTD,
Quan A phét hién thu giit cia Nguyén Lé Nh c¢6 01 géi nylon chira chat tinh
thé khong mau, dé trong tii vai mau den, 1a ma tay. Nguyén Ngoc Tr va
Pham Nguyén Bao A khai nhan duoc Nguyén Lé Nh ra thué khach san st
dung ma tiy nhung khong hun tién voi Nh mua ma tay, chua kip st dung thi
b1 Cong an Quan A phat hién.

Can ¢t vao 101 khai caa Nh, Co quan diéu tra mé rong diéu tra. Vao luc
04 gid ngay 22/6/2019, Co quan diéu tra - Cong an Quéan A béit qua tang
Pham Thi Kim N chd Cao Thi Thanh Th dang c¢6 hanh vi mang ma tiy di ban
cho nguoi nghién, nhung chua kip ban thi bi bat. Thu giit phia trudc hoc xe
may, bién s6 59T2-26842 ciia N 01 gobi nylon chira chat tinh thé khong mau,
la ma tuy.

Pham Thi Kim N khai nhan c¢6 ban ma tiy cho Nguyén Lé Nh 01 lan, 01
goi ma tuy voi gia 300.000 dong vao lac 17 gio 30 phut ngay 21/6/2019, tai
cau O, Quan B. Bén 04 gio ngay 22/6/2019, N tiép tuc mang ma tay di ban,
nhung chua kip bén thi bi bat gitr. Nguén ma tuy N mua cua mot thanh nién
tén N¢ khong 16 lai lich 6 cau O, Quan B vdi gia 500.000 dong. Bi cdo N va
Thanh déu khai nhan Thanh khong hé biét viéc N di ban ma tiy. N khai béan
ma tdy cho Nh nhung khong thu lgi. Ngay 22/6/2019, N dinh ban ma tay
xong thu lgi 500.000 dong nhung chua ban duge thi bi bit.

Theo két luan giam dinh s6 1337/KLGD-H ngay 01/7/2019 cua Phong
K¥ thuat hinh sy Cong an Thanh pho H:

- Tinh thé khong mau trong 01 goi nylon dugc niém phong bén ngoai c6
chir ky ghi tén Nguyen Lé Nh va hinh dau ctia Cong an phuong TTD, Quan A
1a ma tiy ¢ thé ran, c6 khdi luong 0,1869g (Khong phdy mdt tam sau chin
gam), loai Methamphetamine.



- Tinh thé khéng mau trong 01 goi nylon dugc niém phong bén ngoai c6
chir ky ghi tén Pham Thi Kim N va hinh dau cua Cong an phuong TTD, Quén
A la ma tiy ¢ thé ran, c6 khoi lugng 1,0806g (M6t phay khong tam khong sau
gam), loai Methamphetamine.

Tai ban 4n hinh sy so thdm s6 185/2019/HS-ST ngay 29/11/2019 cua Toa
an nhan dan Quan A, Thanh pho H da quyét dinh:

Cén cir diém b khoan 2 Diéu 251, diém s khoan 1 khoan 2 Piéu 51 Bo
luat Hinh sy nam 2015, stra o1, b6 sung nam 2017.

~ Xir phat bi c&o Pham Thj Kim N 07 (bay) ndm vé i “Mua bén tréi phép
chat ma tay”.

Thoi han ti tinh tir ngay bat bi cao dé thi hanh an duogc trir di thoi han
tam gifr, tam giam tr ngay 22/6/2019 dén ngay 26/6/2019.

Ngoai ra, Toa an cap so tham con tuyén toi danh, hinh phat d6i voi bi
cao Nguyen L& Nh, vé xur Iy vat chimg, an phi va quyén khang cao theo luat
dinh.

Sau khi xét xir so tham bi cao Nguyén Lé Nh khéng khang céo va khong
bi khang nghi nén Toa an khong tri¢u tap.

Sau khi xét xir so tham, ngay 13/12/2019 bi cdo Pham Thi Kim N khang
40 yéu cau Toa an cip phiic thim xem xét giam nhe hinh phat.

Tai phién toa phuc tham, bi cdo Pham Thi Kim N khai nhan hanh vi
pham toi phu hop voi ban an so thadm dd néu va dé nghi Hoi dong xét xir phic
tham xem xét giam nhe hinh phat cho bi cdo do bi cao 1a lao dong chinh trong
gia dinh, dang nu6i con nho.

Pai dién Vién kiém sat nhan dan Thanh phd H sau khi phan tich tinh
chat mac do hanh vi pham t0i1, cac tinh tiét tang nang, giam nhe nhan dinh an
so tham da xét xir doi véi bi cao 1a ding nguoi, ding t6i, dung phap luat, mic
hinh phat da tuyén la théa dang. Xét khang cao cua bi cao la khéng c6 co so
nén dé nghi khdng chap nhan khang céo cua bi céo, giir nguyén ban an so
tham.

Bi cao khong tranh luan.

Bi c&o noi 161 ndi sau cung xin dugc giam nhe hinh phat tu.

NHAN PINH CUA TOA AN:
Trén co s& ndi dung vu an, can clr vao cac tai licu trong ho so vu an da
dugc tranh tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:

[1] Vao luc 04 gio ngay 22/6/2019, Co quan diéu tra — Cong an Quan A
bat qua tang Pham Thi Kim N dang c6 hanh vi mang ma tay di ban cho nguoi
nghién, nhung chua kip ban thi bi bat. Thu gitt phia trudc hdc xe may, bién sd
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59T2-26842 cua N 01 goi nylon chira Chﬁt tinh thé khong mau, 1a ma tay &
thé ran, co6 khoéi lugng 1,0806g (Mot phay khong tam khong sdu gam), loai
Methamphetamine.

Pham Thi Kim N khai nhan c6 ban ma tay cho Nguyén Lé Nh 01 lan,
01 goi ma tay voi gia 300.000 ddng vao luc 17 gio 30 phut ngay 21/6/2019,
tai cau O, Quan B. Pén 04 gio ngay 22/6/2019, N tiép tuc mang ma tay di
ban, nhung chua kip ban thi bi bat git. Nguén ma tuy N mua cua mot thanh
nién tén N& khong rd lai lich ¢ cau O, Quan B véi gia 500.000 dong.

Theo két luan giam dinh sé 1 337/KLGD-H ngay 01/7/2019 cua Phong
K¥ thuat hinh sy Cong an Thanh pho H:

-Tinh thé khong mau trong 01 goi nylon dugc ni€ém phong bén ngoai co
chir ky ghi tén Nguyen Lé Nh va hinh ddu cua Cong an phuong TTD, Quan A
1a ma tiy & thé ran, c6 khdi luong 0,1869g (Khong phay mdt tam sau chin
gam), loai Methamphetamine.

- Tinh thé khong mau trong 01 goi nylon duoc niém phong bén ngoai
c¢6 chit ky ghi tén Pham Thi Kim N va hinh ddu cua Cong an phuong TTD,
Quan A 1a ma tay & thé rin, c6 khéi luong 1,0806g (Mot phay khong tam
khong sau gam), loai Methamphetamine.

Véi hanh vi néu trén, Toa &n cdp so tham tuy@n xu bi c4o Pham Thi
Kim N vé t6i “Mua ban trai phép chat ma tay” theo quy dinh tai diém b khoan
2 bieu 251 B0 luat Hinh sy 1a ding nguoi, dung toi, khong oan sai.

Va khi luong hinh cdp so tham da 4p dung tinh tiét giam nhe thanh
khén khai bao, dn nan hdi cai, pham t01 lan dau, dang mang thai, c6 cha rudt
1a thuong binh hang 4 ddi voi bi cdo duoc quy dinh tai diém s khoan 1 khoan
2 Piéu 51 Bo luat Hinh sy xir phat bi cdo 07 (bay) ndm tu 13 théa dang, c6 cin
cr va dung phap luat. Tuy nhién, phan nhan dinh ghi bi cdo dang mang thai
nhung khong ap dung diém n khoan 1 Piéu 51 Bo luat Hinh sy 13 c6 thiéu sot
nhung khong lam thay doi mirc hinh phat ti da xtr d6i véi bi cao.

[2] Xét yéu cau khang co cua bi cdo, cing véi nhan dinh trén va xét
dén nhan than cta bi céo thi cap so thim tuyén xir bi cao véi muc khoi diém
ctia khung hinh phat (tir 07 nam dén 15 nam) 07 nam tu 13 c¢6 cin ct va ding
phap luat nén Toa an cap phuc tham khong chip nhan yéu cau khang céo cua
bi cdo N va giir nguyén ban an so thim theo quy dinh tai diém a khoan 1 Piéu
355 va Piéu 356 Bo luat TH tung hinh su.

[3] Xét quan diém ctia Kiém sat vién 1a dong quan diém véi Hoi dong
xét Xt nén chap nhan.

[4] V& an phi ddi v&i bi cdo: Phai chiu an phi hinh sy phuc tham theo
quy dinh tai Diéu 23, Piéu 29 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cia Qubc hoi vé an phi, 16 phi Toa an c6 hiéu luc ngay
01/01/2017.



Vi cac 1€ trén,
QUYET DINH:

Can cr vao diém a khoan 1 DPiéu 355 va Diéu 356 cua Bo luat TH tung
hinh su;

Cén ctr diém b khoan 2 Diéu 251, diém n diém s khoan 1 khoan 2 Dicu
51,‘ biéu 38 Bo lué,t Hinh sunam 2015, stra doi, bé sung nam 2017; Cajn cu
Diéu 29 Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Quoc hoi
vé an phi, 1¢ phi Toa an c6 hi¢u lyc ngay 01/01/2017.

Khong chap nhan khang cdo ciia bi cdo Pham Thi Kim N va giit nguyén
ban an so tham.

Xu phat bi cdo Pham Thi Kim N 07 (ba:ly) nam tl]q vé t01 “Mua ban trai
phép chat ma tay”. Thoi han tu tinh tir ngay bat bi cao d€ chap hanh hinh phat
tu (duoc trir di thoi gian tam gitr, tam giam tir ngay 22/6/2019 dén ngay
26/6/2019 vao thoi han chap hanh hinh phat tu).

V& an phi doi v6i bj cao Pham Thi Kim N: Phai chiu 200.000 dong &n
phi hinh sy phuc tham.

Cac quyét dinh khac cua ban an hinh sy so tham khong c6 khang co,
khang nghi da co6 hi¢u lyc phap luat, ké tir ngay hét thoi han khang cao, khang
nghi.

Ban an phtic tham c6 hiéu luc ké tir ngdy tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
-TAND TC; (1) THAM PHAN - CHU TOA PHIEN TOA
- TAND Cép cao tai Tp. HCM (1)

- VKSND TP. HCM; (3)

- VKSND cép cao tai Tp. HCM; @

- VKSND Quan A; (1)

-P.PC 53 - CATP; (1)

- Bi céo; (1)

- Chi Cyc THA Quan A; 1)

- TAND Quan A; (2) Bui Dirc Nam

- Cong an Quan A; 1)

- S6 Tu phap; QD

- UBND noi bi cao cu tri; 1)

- Luu: THS, ho so, VT (22). (6)



Noi nhdn:

-TAND TC;

- TAND Cép cao tai Tp. HCM
- VKSND TP. HCM;

- VKSND cép cao tai Tp. HCM;
- VKSND quéin Go Vap;

-P. PC 53 - CATP;

- Bi céo;

- Chi Cuc THA quan Go Vép;
- TAND quén Go Vip;

- Cong an quan Go Vap;

- S& Tu phap;

- UBND noi bi cao cu tri;

- Luu: THS, ho so, VT (22).
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