TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DINH Poc 1ap - Tw do - Hanh phuc

Ban 4n s6 : 21/2018/DS-PT
Ngay 116-01-2018 ’
VIV tranh chap ranh gidi va quyén st dung dat nong nghiép

, _ NHAN DANH )
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH PINH

- Thanh phéin Hpi dong xét xiz ph(c thdm gom cd:
Thdam phéan — Chii toa phién toa: Ong Bd Ngoc Pinh
Cac Tham phdan: Ong Lé Xuan Hai

Ong Nguyén Thanh Tuin

- Thuw ky phién toa: Ba Phan Thi Trang la Thu ky Toa an nhan dan tinh
Binh Dinh.

- Pai dién Vién kiém sdt nhin dén tinh Binh Dinh tham gia phién toa:
Ba Vo Thi L¢ Giang — Kiém sat vién

Ngay 16 thang 01 nam 2018 tai tru s¢ Toa 4n nhan dan tinh Binh Dinh xét
xu phic thdm cong khai vu an thy ly s6 30/2017/TLPT-DS ngay 21 thang 11
nam 2017 vé tranh chap ranh gigi va quyén su dung dat nong nghiép.

Do Ban 4n dan sy so tham s6 181/2017/DS-ST ngay 13 thang 9 nam 2017
cua Toa an nhan dan thi xa A.N, tinh Binh Dinh bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phuc tham s 48/2017/QDPT-DS
ngay 07 thang 12 nam 2017 gitra cac duong su:

- Nguyén don: Ong Lé Van M — Sinh nim: 1943

Ba Nguyén Thi T — Sinh nim: 1948
Pong tra tai: Thon T, X3 N, thi x4 A.N, tinh Binh Dinh.
- Bj don: Ong Nguyén Dinh K — Sinh ndm: 1947
Tra tai: Thon T, Xa N, thi xa A.N, tinh Binh Dinh.

Nguoi bao vé quyén va loi ich hop phap ciia bi don: Ong Bui Vin P — Luat
su dang hoat dong tai Van phong Luat su PL — QN thudc Poan Luat su tinh
Binh Dinh.



- Nguroi ¢6 quyén loi va nghia vu lién quan:

. Cu Nguyén Thij T - Sinh nam: 1923;

. Anh L& Quang K — Sinh nam: 1975;

. Anh Lé Thanh Q — Sinh nam: 1976;

. Anh Lé Thé V — Sinh nam: 1979;

. Chi Mai Thi L — Sinh nam: 1975;

. Ba Nguyén Thi N — Sinh nim: 1957,

. Anh Nguyén Vin T — Sinh nim: 1971;

. Anh Nguyén H — Sinh nim: 1981;

. Anh Nguyén Vin B — Sinh nim: 1985;

Pong tra tai: Thon T, x& N, thi x4 A.N, tinh Binh Dinh.
10. Chi Nguyén Thi T

Tra tai: Thon HT, xa N, thi xa A.N, tinh Binh Dinh.

11. Chi Nguyén Thi H

Tra tai: Khu vuc NT, phuong NT, thi xa A.N, tinh Binh Dinh.

O© 00 N O O B W N B

NOI DUNG VU AN:

1. Theo don khoi kién va cdc loi khai tiép theo, nguyén don éng Lé Vin M
va ba Nguyén Thi T thong nhat trinh bay:

Ho gia dinh 6ng L¢ Van M va ba Nguyén Thi T dugc Nha nudc can d6i
giao quyén su dung dat noéng nghiép dé trong lha tai thira dat s6 381, to ban do
s6 15 (co tuc danh 1a “Méc trén”), dién tich 3. 360m? toa lac tai thon T xa N, thi
x& A.N, tinh Binh Dinh. Thira dit ndi trén c6 gidi can: Pong giap muong noi
dong, Tay giap duong bé tong; Nam giap dat nghia dia, giap thd cu ‘cua Ong
Nguyen binh K, giap thd cu ba Nguyen Thi S; Bic giap thira rudng sb 362, to
ban d6 s6 15 (c6 tuc danh 1a “Mdc Bac”), dién tich 2.480m? do 6ng Nguyén
Pbinh K canh tac.

Ném 2016, 6ng K tu pha d& bd rudng ranh gidi gitra 02 thrra ruong 381 va
362; dong coc dap lai mot bd moi lan sang phan rung cua 6ng M, ba T khoang
02m lam dién tich thira rudng 381 mat hon 200m?,

Do d6, ong Lé Van M va ba Nguyén Thi T khoi kién yéu cau 6ng Nguyén
Pinh K thao d& coc, tra lai cho dng M, ba T dién tich d4 1an chiém.



2. Bi don éng Nguyén Dinh K trinh bay:

Thira ruong s6 362, to ban dd sb 15 (c6 tuc danh la “Mbc Béc”), dién tich
2.480[T12 toa lac t‘ai thon T, Xa N, thi~x€1 A.N, tinh Binh Dinh da dugc Nha nudc
can doi giao quyén cho hd 6ng Nguyén Pinh K.

Thira rudng noi trén c6 gidi can: Dong giap muong ndi dong, Tay giap
duong bé tong va muong ndi dong; Bic giap thtra ruong cua 6ng Hb Vin Thom;
Nam giap véi thira rudng sb 381, to ban dd s6 15 (c6 tuc danh 1a “Mdc trén”),
dién tich 3.360m? toa lac tai th6n T, xa N, thi xa A.N, tinh Binh Dinh d3 duoc
Nha nude can dbi giao quyén cho 6ng Lé Van M, ba Nguyén Thi T.

Ranh giéi gitra 02 thira rudng s6 362 va 381 duoc xac dinh bang bo dt, hai
bén dau bd cd dong coc tre lam méc gio1. Vu He thu nam 2016, chi Mai Thi L
(nguoi thué dat nha 6ng M) da tu ¥ thio d& bo rudng cii dong coc lan sang phan
rudng cta 6ng K nén éng K da thao d& coc dich chuyén lai nhu hién trang ban
dau. Do d6, ong K khong dong v v6i yéu cau khoi kién ciia ong Lé Vin M va ba
Nguyén Thi T vi 6ng K khong lan chiém dat rudng ctiia 6ng M, ba T.

3. Nhitng nguoi cé quyén loi, nghia vu lién quan la cu Nguyén Thi T, anh
Lé Quang K, anh Lé Thanh Q, anh Lé The V thong nhat trinh bay:

Cu Nguyén Thi T, anh Lé Quang K, anh Lé Thanh Q, anh Lé Thé V théng
nhat nhu ndi dung trinh bay va yéu cau khoi kién ciia 6ng Lé Vian M va ba
Nguyén Thi T. Ngoai ra, cu Nguyén Thi T, anh L& Quang K, anh Lé Thanh Q,
anh L& Thé V khong c6 yéu cau hodc trinh bay nao khac va yéu cau Toa an giai
quyét theo quy dinh cua phap luat.

4. Nhitng nguoi co quyen loi, nghia vu lién quan la ba Nguyen Thi N, anh
Nguyen Van T, chi Nguyen Thi T, chi Nguyén Thi H, anh Nguyén H va anh
Nguyén Van B théng nhat trinh bay:

Ba Nguyén Thi N, anh Nguyén Van T, chi Nguyén Thi T, chi Nguyén Thi
H, anh Nguyén H va anh Nguyén Vin B thong nhat nhu ndi dung trinh bay va
yéu cau ong Nguyén Dinh K. Ngoai ra, ba Nguyen Thi N, anh Nguyen Van T,
chi Nguyén Thi T, chi Nguyén Thi H, anh Nguyen H va anh Nguyen Van B
khong c6 yéu cau hodc trinh bay nao khac va yéu cau Toa an giai quyét theo quy
dinh cua phap luat.

5. Nguroi c6 quyén loi, nghia vu lién quan la chi Mai Thi L trinh bay:

Nam 2000, chi Mai Thi L thué sit dung dadm rudng tai thira dat s 381, to
ban d6 s6 15 (o tuc danh 13 “Méc trén”), dién tich 3.360m? toa lac tai thon T, X&
N, thi xa A.N, tinh Binh Dinh ctia 6ng Lé Vin M va ba Nguyén Thi T. Thang
10/2016, 6ng Nguyén DPinh K tu ¥ phd d& bd rudéng lan vao phia Nam phan
rudng cua 6ng M, ba T khoang 02m, lam dién tich thira 381 bi thu hep nén chi L
d3 bao cho 6ng M biét.



Ngoai ra, chi L khong c6 yéu cau hoic trinh bay nao khac va yéu cau Toa
an giai quyét theo quy dinh cua phép luat.

*|- Tai Ban dn ddn sw so tham sé 181/2017/DS-ST ngay 13 thang 9 nam
2017, Toa an nhdn dan thi xa AN, tinh Binh Dinh da quyét dinh:

- Chép nhan yéu cau khoi kién ctia nguyén don Lé Van M, Nguyén Thi T
(dai dién cho 06 thanh vién trong hd gia dinh duoc giao quyén sir dung dat).
Buoc bi don Nguyén Pinh K (dai dién cho 07 thanh vién trong h¢ gia dinh duoc
giao dat) va 1a ngudi tryc tiép canh tac str dung thira rudng co sd hiéu 362, to
ban d6 sb 15 tai thon T, x& N, thi xa A.N, tinh Binh Dinh c6 nghia vu giao tra
cho 6ng L& Van M, Nguyen Thi T 258, 15m2 dat do 1an chiém thira rudng 381, to
ban d6 sé 15 thudc quyén sir dung ctia ho gia dinh Lé Van M. Vi tri lan ch1em o
phia Nam thira 362 (phia Bac thira 381) theo so d6 hién trang kém theo theo ban
an nay.

- Ngoai ra, Toa an cap so thAm con quyét dinh vé phan chi phi do dac dinh
gia, phan an phi dan su so tham, quyén nghia vu thi hanh an, quyén khang cdo
cua cac duong su.

*/- Sau khi xét xu so ‘Ehém, ngay 25/9/2017, ong Nguyén Dinh K c6 don
khang cao yéu cau Toa an cap phtic tham xem xét lai toan bo ndi dung ban an so
tham.

*/- Tai phién toa, vi dai dién Vién kiém sat nhan dan tinh Binh Dinh phat
biéu xéac dinh vé trinh tu, thu tuc Toa an thuc hién trong qua trinh giai quyét vu
an & giai doan phuc tham 1a ding quy dinh cua phap luat va dé nghi Hoi dong
xét xir bac yéu cau khang cdo cta ong Nguyén Pinh K, giir nguyén ban an dan
su so tham.

*/- Tai phién toa, nguodi bao vé quyen va loi ich hop phép cua bi don 6ng
Nguyen Dinh K dua ra ban luan ctt dé nghi Hoi dong xét xur chap nhan toan bo
yéu cau khang cdo ctia 6ng K, stra ban an so thAm va bac yéu cau khdi kién cua
nguyén don 6ng Lé Van M.

NHAN PINH CUA TOA AN:

Can ct vao cac tai liéu, chimg ct dd dugc xem xét tai phién toa; két qua
tranh tung tai phién toa va cac quy dinh cta phap luat; Hoi dong xét xir phlc
tham nhan thay:

Tai phién toa hom nay, 6ng Nguyén Dinh K van giit nguyén yéu cau khang
C40 Yeu cau Toa an cap phiic tham xem xét lai toan bd ndi dung cia ban an so
tham. Xét khang cdo ctia ong Nguyén Dinh K; Hoi dong xét xir thay rang:



[1] V& td tung:

Theo ban trich sao bo giao quyén ruong cua xa N (BL 07), tai thoi diém
giao quyén thira rudng sb 381, to ban dd sb 15 toa lac xa N, thi xa A.N, tinh
Binh Dinh thi ho 6ng L& Van M c6 06 ngudi la: ong Lé Vian M, ba Nguyén Thi
T, cu Nguyén Thi T, anh Lé Quang K, anh L& Thanh Q, anh Lé Thé V va tai
thoi diém giao quyén thia rudng s6 362, to ban dd sb 15 toa lac xa N, thi xa
AN, tinh Binh Dinh thi ho éng Nguyén Dinh K c¢6 07 ngudi 1a: éng Nguyén
Dinh K, ba Nguyén Thi N, anh Nguyén Vin T, chi Nguyén Thi T, chi Nguyén
Thi H, anh Nguyén H, anh Nguyén Van B; ngoai ra, 6ng M c6 cho chi Mai Thj
L thué s dung dam ru¢ng 381. Do do, Toa an cap so tham da dua nhiing ngudi
noi tren tham gia t6 tung voi tu cach la ngudi 6 quyén loi, nghia vu lién quan
va tién hanh triéu tap, 1y 10i khai, thu thap ban tu khai cta cac duong sy 1a phu
hop véi quy dinh tai khoan 4 Pidu 68, 98, 208, 227 Bo luat t6 tung dan su.

Trong qua trinh giai quyét vu an, Toa an cap so tham di tién hanh thu thap
cac tai liéu chung ctr tai Uy ban nhan dan x& N, Xa4C minh can bd phu trach dia
chinh x4 N, xac minh nguoi 1am ching 1a ong H6 Van T (ngudi co thira rudng
lién ké véi thira ruong 362 cua ong K), dinh gia tai san... 1a phu hop véi quy
dinh tai cac diéu caa Chuong VII — Chirng minh va ching c& cua Bo ludt To
tung dan sy.

[2] V& ndi dung:

Ho gia dinh 6ng L¢ Van M va ba Nguyén Thi T dugc Nha nudc can d6i
giao quyén su dung dat noéng nghiép dé trong lha tai thira dat s6 381, to ban do
s6 15 (co tuc danh 1a “Mdc trén”) toa lac tai thon T, xa N, thi xa A. N tinh Binh
Dinh. Theo ban trich sao bo giao quyén rudng cua xa N (BL 07), tai thoi diém
giao quyén thira rudng s6 381, t& ban do s6 15 c6 dién tich 12 3.360m?; theo
Gidy chung nhan quyén sir dung dat, quyén s¢ hitu nha & va tai san khac gan
lién voi dat s6 CH00239 ngay 21/8/2012 do Uy ban nhan dan thi xd A.N, tinh
Binh Pinh cap cho 6ng Lé Vin M, ba Nguyén Thi T tai thira dat 381, to ban d6
s6 15, dién tich 3.360m? toa lac tai x& N, thi xa A.N, tinh Binh Dinh dét chuyén
trong lta nudc va theo trich lyc ban db thi thira rudng 381, to ban do sb 15 ¢o
dién tich 1a 3.360m?. Thira dat noi trén co gidi can: Pong giap muong ndi dong;
Tay giap duong bé tong; Nam giap dat nghia dia (thura 405), giap thd cu cla 6ng
Nguyen binh K (thtra 406), giap th6 cu ba Nguyén Thi S (thura 407), giap thira
dat 424 cua ba Nguyen Thi H; Béc giap thua ruong s6 362, to ban dd s6 15 (co
tuc danh 1a “Mdc Béc”) ciia 6ng Nguyén Pinh K.

Ho ong Nguyén Pinh K dugc Nha nuéc can ddi giao quyén thira rudng sd
362, to ban do s6 15 (c6 tuc danh 1a “Mébc Béc”) toa lac tai thon T, xa N, thi xa
A.N, tinh Binh Dinh. Theo ban trich sao bd giao quyén rudéng cia xa N (BL 07),
tai thoi diém giao quyén thira ruéng s6 362, to ban d6 sé 15 co dién tich 1a
2.480m?, Thira rudng noi trén cod gioi can: Dong giap muong noi dong; Tay giap
duong bé tong va muong ndi dong; Bac giap thira rudng ctia 6ng H6 Van T;



Nam giap voi thura rudng sé~381, t& ban dd s6 15 (c6 tuc danh 1a “Méc trén”)
cua ong L& Van M, ba Nguyén Thi T.

Theo Bién ban lam viéc ngay 03/4/2013 vé viéc xéac dinh dién tich, théng
nhat phuong thire dén bu dé nang cp nén dudng, xay dung dudng bé tong néng
thon, ho 6ng Nguyén binh K bi anh huong 57, 15m?, dién tich con lai theo dién
tich can ddi giao quyén 1a 2.480m? - 57,15m? = 2.422,85m?; h¢ 6ng M bi anh
huong 115m?, dién tich con lai theo dién tich can d6i giao quyén 1a 3.360m? -
115m? = 3.245m?

Theo so d6 hién trang do v& ngay 19/5/2017 (BL 74) thi thira dat 381, to
ban do sd 15 c6 dién tich 1 2.942m? va thira 362, t& ban d6 s6 15 ¢6 dién tich 1a
2.676m? nhu vay, dién tich thira 362 ctiia ho dng Nguyén Dinh K dang thira
2.676m? - 2.422,85m? = 253,15m? va dién tich thira 381 ctia hd dng M con thiéu
3.245m? - 2.942m? = 303m?.

Theo cac Bién ban xac minh ngay 24/5/2017 tai UBND xa N, 6ng Bui
Ngoc X — Can bd bo phu trach dia chinh x& N da xac dinh ranh gioi phia Dong,
phia Tay 0 6n dinh, khong co bién dong, viéc tranh chap dat gitra 6ng M va 6ng K
néu co6 bién dong vé ranh gidi thi d6 1a co su thay d6i vi tri ciia bo dat rudng
ngdn cach gitra 02 thtra 362, 381; Bién ban xdc minh ngay 26/7/2017, 6ng Lé
Véan T — Thon truéng T, ba Tru’ong Thi My H — Chi hoi truong noéng dan T, ong
Nguyén Trudng A — Truong Ban cong tac mat tran T, Ong Nguyén Quéc A —
Chi Hoi trudng Hoi cyu chién binh T (BL 52b, 52¢) di xé4c dinh ranh gidi giita
thira 381 véi cac thira 405, 406, 424 13 6n dinh, khong c6 thay ddi, xé dich; riéng
ranh giGi gitra thira 381 véi thira 407 do ba Nguyén Thi S quan Iy thi trén dat ba
Suong c6 trong tre, phan bui tre c6 nhay qua phan dat rudng cta 6ng Mién
khoang 50-60m?; Bién ban xac minh ngay 24/5/2017, éng H6 Van T xac dinh bd
dat rudng lam ranh gidi giita 02 thira rudng 333, 362 1a ¢ dinh, khong thay d6i.
Mat khac, tai Bién ban lam viéc ngay 30/11/2016 tai UBND xa N (BL 02) ong
K ciing da xac dinh “Ly do toi dap lai bd ruong 1a do ba Mai Thi L da pha bo
nén nay toi dong coc thang tir hai dau bo chir chua dép lai bd”. Nhu vy, ranh
gidi (bd rudng) gitra hai thira 362 va 381 di c6 su thay doi; ngoai ra, cac ranh
gi6i con lai cua hai thira 362, 381 khong c6 bién dong, thay doi.

Ngoai ra, tai Bién ban hoa giai ngay 26/12/2016 tai UBND xa N (BL 05,
06) dng K ciing d3 xac nhan 1a ho ong K da duoc nha nude giao quyén thira
rudng 362, to ban d6 s6 15, dién tich 2.480m?; yeu cau UBND x4 N tién hanh do
dac lai, néu dién tich thira 362 16n hon 2.480m? thi 6ng K s& x¢ dich lai bo ruong
vé phia rudng ctia 6ng K dé dam bao dién tich giao quyén 13 2.480m2.

Tur nhitng cin ¢ néi trén, Toa an cAp so thdm di tuyén xir chdp nhan toan
bd yéu cau khoi kién ciia 6ng Lé Van M, ba Nguyén Thi T; budc ong Nguyén
Dinh K c¢6 nghia vu giao tra lai cho ong M, ba T 253,15m? dat do lan chiém thira
rudng 381, to ban do s6 15 toa lac tai thon T, x& N, thi xa A.N, tinh Binh Pinh
thudc quyén str dung cta ho 6ng M 1a phu hop. Ngoai ra, tai phién toa phuc



tham, 6ng K khong dua ra dugc ching cir nao khac chimg minh cho yéu cau
khang c4o ctia minh; do d6, Hoi dong xét xir phic thim xét khdng chip nhan
yéu cau khang cdo cua 6ng Nguyén Pinh K; gitt nguyén ban an so tham [ phu
hop.

Nhitng quyét dinh khac cua ban an so tham khéng bi khang céo, khang
nghi, Hoi dong xét xtr khong giai quyét, co hiéu luc phap luat ké tir ngay hét thoi
han khang cdo, khang nghi.

V& an phi dan su phiic tham: Ong Nguyén Pinh K phai chiu 300.000 dong;
duoc trir 300.000 dong tién tam tng an phi da ndp theo bién lai s6 0002887 ngay
27 thang 9 nam 2017 cua Chi cuc Thi hanh an dan sy thi xa A.N, tinh Binh
Dinh.

Vi cac 1€ trén;
QUYET PINH:

- Can ctr khoan 1 Diéu 308 B9 luét t6 tung dan su;

- Can (:}'J: cac quy dinh tai Diéu 256 Bo luat dan sy nam 2005; cac Diéu 134,
203 Luat Bat dai nam 2013.

- Can ct khoan 2 Diéu 26, khoan 2 Piéu 27 Nghi ’quyé't sO
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hdi quy
dinh v€ mtrc thu, mién, giam, thu, ndp quan ly va st dung an phi va 1€ phi Toa
an.

Khong chap nhan khang céo ciia ong Nguyén DPinh K. Giit nguyén ban an
so tham.

1. Tuyén xu:

Chép nhéan yéu cau khoi kién ctia nguyén don Lé Van M, Nguyén Thi T
(dai dién cho 06 thanh vién trong ho gia dinh duoc giao quyén sir dung dat).
Buoc bi don Nguyén Dinh K (dai dién cho 07 thanh vién trong ho gia dinh dugc
giao dat) va 1a ngudi truc tiép canh tac str dung thira rudng cé sb hiéu 362, to
ban d6 sb 15 tai thon T, x& N, thi xa A.N, tinh Binh Pinh c6 nghia vu giao tra
cho ong L& Van M, Nguyen Thi T 253, 15m2 dat do 1an chiém thira rugng 381, to
ban d6 sé 15 thudc quyén sir dung ctia hd gia dinh Lé Van M. Vi tri 1an ch1em o
phia Nam thtra 362 (phia Bic thtra 381) theo so dd hién trang kém theo theo ban
an nay.

2. Phan dn phi, chi phi t6 tung:

o 2.0 Vé an phi dan su so th:flm: Ong Nguyén Dinh K phai chiu 300.000
dong (bang chir: Ba tram nghin dong).



2.2. V& chi phi do dac, dinh gia: 1.500.000 dong. Ong Lé Van M di nop.
Budc 6ng Nguyén Dinh K c¢6 nghia vu hoan tra lai cho 6ng Mién 1.500.000
ddng (bang chit: Mét triéu nam tram nghin dong)

2.3. V& 4n phi dan su phac tham: Ong Nguyén Pinh K phai chiu 300.000
ddng (bang chit: Ba tram nghin dong); duge trir 300.000 ddng (bang chit: Ba
tram nghin dong) tién tam tng an phi da ndp theo bién lai s 0002887 ngay 27
thang 9 nam 2017 cua Chi cuc Thi hanh an dan su thi xa A.N, tinh Binh Dinh.

3. Quyén nghia vy thi hanh dn: “Truong hop ban an, quyét dinh duoc thi
hanh theo quy dinh tai Diéu 2 Luat thi hanh 4n dén sy, thi nguoi duogc thi hanh
an dan sy, ngudi phai thi hanh an dan sy c6 quyén thoa thuan thi hanh an, quyén
yéu cau thi hanh an, tu nguyén thi hanh an hodc bi cudng ché thi hanh an theo
quy dinh tai Diéu 6, 7 va 9 Luat thi hanh an dan su; thoi hiéu thi hanh an duge
thuc hién theo quy dinh tai Diéu 30 Luat thi hanh an dan su”.

4. Hiéu lyc Ban én phiic tham: “Ban an phiic thAm c6 hiéu luc phap luat ké
tor ngay tuyén an”.

TM.HOQI PONG XET XU PHUC THAM
Noi nhin: N THAM PHAN - CHU TOA PHIEN TOA
- TAND cap cao tai ba Nang;
- VKSND tinh Binh Dinh;
- TAND thi xa An Nhon,;
- Chi cuc THADS thi xa An Nhon,;
- Cac duong su;

- Luu: VT, hé so vy an. P6 Ngoc Pinh



