TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH D@c ]ﬁjp — Tw do — Hanh ph[’lc

Ban 4n $6:1136/2020/KDTM-PT
Ngay: 25/1,2/2020‘
V/v Tranh chap hop dong mua ban can h

NHAN DANH
NUOGC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH

- Véi thanh phan Hpi dong xét xir phiic thim gom cé:

Thdm phdan — Chii toa phién toa: Ba Nguyén Thi Thily Dung

Cdc Tham phdn: 1/ Ba Phung Thi Nhu Mai

2/ Ba Hoang Thi Bich Thao
oo Thu ky phién toa: Ba VO Thi Thu Ha — Thu ky Toa an nhan dan Thanh

phé H6 Chi Minh.

- Dgi di¢gn Vién kiém sit nhan dan Thanh pho Ho Chi Minh: Ba Huynh
Thi Kim Tuyén - Kiém sat vién tham gia phién toa.

Trong cac ngay 18 va 25 thang 12 nam 2020, tai phong xu an Toa an nhan
dan Thanh ph6 H6 Chi Minh xét xtr phuc thdm cong khai vu an thu ly so
161/KDTMPT ngay 28/10/2020 vé viéc “tranh chap hop dong mua ban can hg”.

Do Bian 4n so tham s6 38/2020/KDTM-ST ngay 27/7/2020 ciia Toa 4n
nhan dan Quan 7, Thanh pho Ho6 Chi Minh bi nguyén don khéang céo.

Theo Quyét dinh dua vu an ra xét xir s6 5872/2020/QDXX-PT ngay
25/11/2020 gitra cac duong su:

1. Nguyén don: Cong ty TNHH N

Dia chi try s& chinh: S6 8B duong T, Phuong A, quan T, Thanh phé H.
Pai dién theo phap luat: ong BS Hoang C- Giam ddc

Nguoi dai dién theo uy quyén: Ong Nguyén Hoang H, sinh nim 1976

~ bia chi: 01C1 Chung cu H, S6 573 duong H, phuong T, Quéan C, Thanh
pho H.

2. Bi don: Cong ty C6 phan Pau tu Dia 6¢c P

Pia chi tru so chinh: S6 58B duong N, phuong B, Quan D, Thanh phd H.
Pai dién theo phéap luat: 6ng Tran Duy T — Tong Giam déc

Nguoi dai dién theo iy quyén: Ba Pham Thi Hoai P, sinh nam 1985



Dia chi: Tﬁng 15 Cao 6c H, sb 928 duong L, xa P, huyén N, Thanh phé

Cac duong su c6 mat tai phién toa.
NOI DUNG VU AN:
Theo ban én so tham, ndi dung vu an nhu sau:
Dai dién nguyén don trinh bay:

Ngay 11 thang 12 nam 2017, Céng ty TNHH N (sau day goi tat 1a Bén mua,
Cong ty N) va Cong ty C6 phan Pau tu Dia ¢ P (sau day goi tit 1a Bén ban,
cong ty P) c6 ky Hop ddng mua ban can ho chung cu sb: 406/HPMB - Golden
Star va cac phu luc kém theo ngay 11/12/2017 (sau day goi tat 1a hop dong), dé
mua can hd c¢6 mi cin: B-26-01 (sau day goi tit 1a can hd); muc dich Coéng ty N
mua cin ho 1a dé cho nhan vién, ngudi lao dong cua cong ty luu tra khi dén
Thanh phé) Ho6 Chi Minh cong tac; viéc mua can hd nhim phuc vu hoat dong kinh
doanh cua cong ty.

Sau khi ky hop dong, phia nguyén don da thanh toan dung ky han thoa
thuan; cu thé, nguyén don da thanh toan tién mua can hd nhiéu dot, véi téng )
tién 1a 8.173.778.750 ddng (twong duong 95% gia tri hop dong), trong d6 di bao
gbm sb tién chi phi bao tri 1a 152.568.000 dong, chi phi thay thiét bi can ho 1a
49.513.750 dong.

Tai Khoan 2 Diéu 8 cua Hop dé)ng mua béan cin ho, hai bén thoa thuan vé
thoi gian ban giao nha 1a Quy 11-2018 (han cudi 1a ngay 30/6/2018) va trude thoi
diém ban giao nha 30 ngay bén ban s& gii “Théng bao ban giao” cho bén mua.
Va trong truong hop chdm ban giao, bén ban phai giri van ban chinh thiuc dén
bén ban néu 15 1y do giao tré.

Tuy nhién, qué thoi han ban giao nha nhung Bén ban khong thuc hién
dang cac diéu khoan trong hop dong, khong guri van ban néu ly do tré ban giao
va phuong an boi thuong do vi pham hop dong cho Bén mua; cu thé:

- Bén ban khong g “Thong bao ban giao hop 1€” trude 30 ngay ban giao;

_ - Bén ban khong gui van ban chinh thirc néu Iy do tré ban giao va phuong
an boi thuong do vi pham hop dong.

Ngoai ra, nhiéu 1an dai dién Cong ty N yéu cdu bi don cung cdp nhimg
gidy to phap 1y chimg minh cin ho d3 sin sang ban giao can ho; cu thé, khoang
thang 5/2018, nguyén don da gui email cho bi don (theo dia chi email ma cac
bén dang ky trong hop ddng) dé yéu cau cung cip gidy to phap 1y cua cin ho,
lién hé truc tiép v6i nhan vién cham soc khach hang caa Cong ty P (anh Nguyén
Lé Hoai V) nhung khong duoc phan hoéi. Tir khoang thang 9/2018 dai dién
nguyén don nhiéu 1an (khoang 10 1an) tryc tiép dén can ho nhung khong co bat
ky nhan vién nao cua Cong ty P hudng dan hay gidi thich cho phia nguyén don.
Pén ngay 28/12/2019, dai dién Cong ty N (ong Nguyen Hoang H) dén can ho
mot lan nita nhung khong duoc vao can ho; Cac lan dén can ho 6ng Hoa déu ghi
lai hinh anh (c6 USB va anh in ndp cho Toa éan).



Nhu vy, dén thoi diém ban giao cin hd cua hop dong thi bén ban di vi
pham thoi han ban giao c¢an hd va vi pham thu tuc ban giao can ho.

Tai don khai Kién ngay 04/3/12019, don khdi Kién sita doi bo sung, don rit
mot phan yéu cau khoi Kién va tai phién toa so tham, dai dién nguyén don yéu cau:

1. Yéu cau Cong ty Cd phan Pau tu Dia 6c P cung cap day du moi bang
ching hop phap va phu horp vé thiét ké, xdy dung, kiém tra, nghiém thu, van
hanh tong thé toa nha néi chung va cin ho B-26-01 va tién hanh ban giao can
ho;

2. Tuyén bb Cong ty Co6 phan Pau tu Pia ¢ P vi pham hop dong vé quy
trinh va thoi diém ban giao can ho;

3. Yéu cau bj don la Cong ty Pia oc P boi thuong vi pham hop dong vé
quy trinh va thoi diém ban giao can hd nhu sau:

- B6i thuong hop dér}g d6i voi sb tién 8.173.778.750 dong da thanh toan
can hd la: (8.173.778.000 dong x 1,25/thang x 18 thang) = 1.839.100.218 dong;

- Boi thuong tién co hoi kinh doanh: 4.266.460.000 dong; dién giai cu thé
theo thoa thuan véi nhan vién kinh doanh va theo hop dong, don gia can ho B-
26-01 dugc chét vai gia 29.000.000 dong/1m? (chua VAT), nghia 13 31.000.000
d6ng/1m? (dd gébm VAT), hién nay gia can ho tai vi tri ndy dang giao dich
khoang 42.000.000 dong/1m?, gdm thué VAT 1a 46.000.000 dong/1m?; vi vay bi
don phai bdi thudng cho nguyén don gia tri chénh léch nay 1a: (17.000.000
d6ng/1m? x 248,05m? )= 4.266.460.000 dong;

- Béi thuong do giam thoi gian sir dung can ho: 1,5 nam/30 nam (tuong
duong 18 thang cham ban giao can ho) la: (8.173.778.750 dong x 1,5/30) =
408.688.937 dong;

- B6i thuong chi phi thué nha ¢ phat sinh do viéc cham giao nha (hién Cong
ty N van dang tra chi phi thué nha ¢ nay véi dién tich tuong duong, theo tiéu chuan
quang cdo ctia bi don cin ho tiéu chuan Penhouse) 1a: (6.000.000 dong/ngay x 547
ngay (trong duong 18 thang) = 3.282.000.000 dong.

Tong cong so tién yéu cau boi thudng la: (1.839.100.218 + 34.327.800 +
11.140.593 + 4,266,460,000 + 408.688.937,5 + 3.282.000.000) = 9.796.249.115 ddng.
4. Rut lai cac yéu cau:

- Tién 13i trén s tién 152.568.000 dong chi phi bao tri dd nop la:
(152.568.000 dong x 1.25% x 18 thang) = 34.327.800 dong (do di tinh sb tién
152.568.000 dong nay vao sb tién 8.173.778.000 dong);

- Tién 1ai trén sd tién 49.513.750 ddng chi phi thay d6i thiét bi da nop la:
(49.513.750 dong x 1.25 % x 18 thang) = 11.140.593 dong (do da tinh s6 tién
152.568.000 dong nay vao so tién 8.173.778.000 dong);

- Phat cham giao can h¢ tam tinh dén 28/2/2019 la 8 thang vai so tién
839.126.000 dong

- Ton that tinh than vé viéc giao nha cham: 3.000.000.000 dong.



- Hinh thuce thuc hién boi thuong: Qua tai khodn cua Cong ty N, tai Ngan
hang BIDV — Chi nhanh Bac Sai Gon, so6 TK 3131.0000.621.447;

- Yéu cau hoan tra chi phi bao tri cho dén khi c6 théng béo ban giao chinh thic.

- Yéu cau phia Cong ty P 1ap “Thong bdo ban giao” va gt c6 day du quy
trinh, thu tuc va thoi gian du kién ban giao sau da boi thuong thiét hai cho Cong
ty N.

- Thoi diém ban giao chinh thac duoc tinh tir khi Bén Ban hoan thanh
muc s 2 va Bén Ban thanh toan day du cac chi phi vi pham hop ddng, chi phl
theo phéan quyét caa Toa an va céc chi phi phat sinh khac néu trudc thoi diém
toa nha va can ho dugc ching minh 1a ding theo hop dong (trir thoi diém ban
giao nha) va dap tng moi quy dinh phap luat vé dat dai, nha &, xay dung.

Dai dién bi don trinh bay:

Cong ty P va Cong ty N co ky Hop dong mua ban cin ho chung cu sb
406/HDMB-Golden Star va cac phu luc kém theo vao ngay 11/12/2017. Theo
d6, Cong ty P dong ¥ ban va Cong ty N dong y mua cian ho sd 01, tang 26,
Block B (ma cdn B-26-01) thudc du an Khu thuong mai dich vu - Can hd cao
tang s6 72 duong N, phuong B, Quan C, Thanh phé H.

Phia nguyén don da thanh toan tién mua cin ho cho bi don nhiéu dot, voi
s6 tién 1a 8.173.778.750 ddng, trong d6 di bao gdm sb tién chi phi bao tri Ia
152.568.000 dong, chi phi thay thiét bi can ho 1a 49.513.750 ddng (twong duong
v6i 95% gia tri hop dong). Theo hop ddng, phia nguyén don khong vi pham thoi
han thanh toan.

V& thoi han ban giao can ho, theo thoa thuan tai Khoén 2, Piéu 8 Hop Béng
hop dong cac bén thoa thuan va xac dinh thoi han ban giao can h nhu sau:

“Bén ban co trach nhiém ban giao Can ho cho Bén mua vao khodang quy
Il nam 2018.

Viéc ban giao Can hé cé thé sém hon hodc mudn hon so véi ngay ban
giao quy dinh tai khoan nay, nhung khong dwoc cham qua 90 (chin mwoi) ngay
ké tir thoi diém dén han ban giao cdn hé cho Bén mua. Bén bdn sé khéng bi xem
la vi pham hop dong néu viéc ban giao Can hé dién ra sém hon hodc muén hon
khoang thoi gian trén. Trong truong hop nay, Bén badn sé thong bao bang van
ban cho Bén Mua biét Iy do chdm hodc sém hon vé viéc ban giao can hg.”

Nhu vay, theo Diéu 8 cua hop dong cic bén da ky két thi thoi han ban
giao can ho cham nhat la ngay 30/9/2018.

"Thyc té, ngay 18/4/2018, ngay 20/7/2018 Cong ty P da c¢6 vin ban thong bao
goi dén cac khach hang (Cong ty N da nhan dugc cac thong bao nay) ve thoi gian
tién hanh ban giao can ho; viéc Cong ty P phat hanh cac thong bao ban giao can ho
nay la dang thoi han, néi dung dung theo thoa thuén cua hop dong mua ban can ho
ma hai bén da ky két véi nhau.

Cu thé; ngay 20/07/2018 Cdng ty P da c6 Thong bao sb 07/2018/TB-PGA
gui dén Quy khach hang vé viéc ban giao can hd Chung cu T, trong do thong
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bao noi rd vé ké hoach, tién do, thoi gian ban giao tung tﬁng cta cin ho; cu thé,
d6i v6i can ho tir tang 14 dén tang 26 Block B ciia nguyén don s& bat dau ban
giao tir ngay 15/9/2018. Thong bao ndy ciing da duoc COng ty P giri dén cho
Cong ty N (theo dia chi cua cong ty trén hop dong) va Cong ty N da nhan duoc
thong béo nay.

Vé phia Cong ty P, di véi nhitng yéu cau tir Cong ty N thi Céng ty P déu
c¢6 van ban phan hdi, giai thich va moi dai dién Cong ty N dén tru so Cong ty P
dé 1am viéc, ban giao can hd nhung phia Cong ty N khong ctr nguoi dén nhan
can ho theo hop dong.

Ngay 18/02/2019, Cong ty P c6 nhan duoc Thu thong bao vé viéc vi pham
Hop dong tir Cong ty N va ngay 22/02/2019, Cong ty P di c6 Thu phuc dap cho
Cong ty N va néu ro can cur theo hop hai bén ky két thi Cong ty P khong vi
pham Hop dong, cin ho di du diéu kién ban giao, dé nghi phia Cong ty N nhan
ban giao can ho. Trong khoan thoi gian tir thang 01/2019 dén thang 04/2019,
Congty P nhiéu 1an lién hé, thong bao viéc nhan can hd béng email, bé“mg van
ban dé nghi Cong ty N lién hé dé nhan ban giao cin ho, nhung van khéng nhan
duogc sy hop tac tir Cong ty N ciing nhu nguoi dai dién 1a 6ng H nén Cong ty P
chua ban giao dugc can hg. Tinh trang cdn hd hi¢n nay da du diéu kién va san
sang ban giao theo hop ddng ciing nhu theo quy dinh cta phép lut.

Nhu véy, Cong ty P da thuc hién ding theo quy dinh trong Hop dong gitra
cac bén, khong vi pham vé thoi han ciing nhu quy trinh ban giao can ho. Do do,
Cong ty P khong chap nhan toan bo cac yéu cau boi thuong do vi pham thoi han
ban giao ciing nhu quy trinh ban giao dbi voi can ho cia Cong ty TNHH N da
mua.

Péi v6i yéu cau ctia nguyén don budc bi don cung cap nhiing gidy td phap
Iy lién quan dén cin ho, chung cu (toa nha) thi Cong ty P x4c dinh viéc thi cong,
nghiém thu dua vao str dung ddi voi du an “Khu thuong mai dich vu - can hg
cao tang” (trong d6 ¢ can ho B-26-01) 1a dung theo quy dinh phap luat va dugc
Cuc Giam dinh chat luong xay dung cia Bo Xay dung c6 van ban chap nhan
cho phép dua vao stir dung. Céac tai liéu phap ly nay, Cong ty P da giao ndp cho
Tda an, cung cp cho nguyén don.

Dbi v6i yéu cau nhan ban giao cin ho theo hop ddng phia bj don dong ¥ giao
ngay can hg cho nguyén don, vi cdn hg da san sang dé ban giao cho nguyén don.

Bén 4n so tham s6 38/2020/KDTM-ST ngay 27/7/2020 ciia Toa 4n nhén
dan Quan 7, Thanh pho H6 Chi Minh da tuyén xu:

1. Chap nhén mét phan yéu cau khoi kién cua nguyén don Cong ty
TNHH N, budc bi don Cong ty C6 phan Pau tu Dia ¢ P phai thyc hién ban giao
can ho B-26-01 cho nguyén don theo Hop dong mua ban can ho chung cu so:
406/HDMB - Golden Star ngay 11/12/2017 va cac phu luc kem theo.

2. Khong chap nhén yéu cﬁq cua nguyén don Cong ty TNHH N vé viée
yéu cau bi don Cong ty Co phan Dau tu Dia 6¢ P boi thuong cac khoan thiét hai



phat sinh véi s€:) tién 9.796.249.115 ddng do vi pham thoi han ban giao, quy
trinh ban giao do1 voi can hd B-26-01.

3. Pinh chi xét xtr ddi véi yéu cau:
- BOi thuong sb tién 1ai (34.327.800 dong + 11.140.593 dong) =
45.468.393 dong;

- Phat cham giao cdn hg tam tinh dén 28/2/2019 14 8 thang véi sb tién
839.126.000 dong.

- T6n thét tinh than vé viéc giao nha cham : 3.000.000.000 dong (ba ty dong).

- Hinh thtrc thyc hién boi thuong: Qua tai khoan cua Cong ty N, tai Ngan
hang BIDV — Chi nhanh Bac Sai Gon, so TK 3131.0000.621.447,;

- Yéu cau hoan tra chi phi bao tri cho dén khi c6 théng béo ban giao chinh thic.

- Yéu cau phia Cong ty P Iap “Thong bdo ban giao™ va giri ¢ day du quy
trinh, thu tuc va thoi gian du kién ban giao sau da boi thuong thiét hai cho Cong
ty N.

- Thoi diém ban giao chinh thic dugc tinh tir khi Bén Ban hoan thanh
muc s 2 va Bén Ban thanh toan day du céac chi phi vi pham hop dong, chi phi
theo phan quyét cua Toa an va cac chi phi phat sinh khac néu trugc thoi diém
tdoa nha va cin ho dugc ching minh 1a ding theo hop dong (trir thoi diém ban
giao nha) va dap tng moi quy dinh phap luat vé dat dai, nha &, xay dung.

Ngoai ra, &n con tuyén ve an phi va quyén khang céo cia cac duong su.

Ngay 03/8/2020, nguyén don Cong ty TNHH N c6 don khang cdo toan bo
ban an so tham.

Tai phién toa phiic tham:

Pai dién nguyén don van gilt nguyén yéu cau khai kién, thay doi yéu cau
khang cao theo hudng stra ban an so tham, chap nhan toan bd yéu cau khai kién
ctia nguyén don; dé nghi phai triéu tap Uy ban nhan dan Quén 7, cac nha thau,
cac co quan chuc ning dé tham gia t6 tung dé 1am rd tién d6 thi cong, hoan
thanh cong trinh ctia bi don; dai dién bi don dé nghi gilr nguyén ban an so tham.

Pai dién Vién kiém sat nhan dan Thanh pho Ho Chi Minh phat biéu y kién:

Qua kiém st vu an tir khi thy Iy vu an dén thoi diém nay thay rang Tham
phan da chap hanh ding quy dinh vé thim quyén giai quyet vu an, Toa an co
quyét dinh dua vy an ra xét xu va giri ho so cho Vién kiém sat nghién ciru dung

thoi han, cap va tong dat cac van ban t6 tung cho ngudi tham gia t6 tung va Vién
kiém sat theo ding quy dinh cia Bo luat T6 tung dan su.

Viéc tuan theo phép luat cua Hoi déng xét xur: Tai phién téa hom nay,
phién toa tién hanh dang trinh tu phép luat To tung dan su.

Viéc chap hanh phap ludt ciia nguoi tham gia t6 tung: Tir khi thy 1y cling
nhu tai phién toa hom nay nguyén don, bi don, da thuc hi¢n ding cac quyén va
nghia vu quy dinh ctia Bo luét To tung dan su.



V& ndi dung: Khong can thiét phai triéu tdp Uy ban nhan dan Quan 7, cac
nha thau, cac co quan chirc ning dé tham gia t6 tung nhu dé nghi ctia nguyén
don vi trong hd so da thé hién cac chimg cu thé hién viéc nghiém thu cong trinh,
thong bao ban giao can ho ciia bi don. Khong c6 co sd chdp nhan yéu cau khang
c4o cua nguyén don. P& nghi giir nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u c6 trong hd so vu an dugc thim tra tai phién
tda; nghe V¥ kién tranh ludn cta cac duong su; nghe ¥ kién cta Dai dién Vién kiém
sat nhan dan Thanh phd H6 Chi Minh vé viéc tuan theo phép luat trong qua trinh giai
quyét vu an dan su & giai doan phtic tham, Hoi dong xét xir nhan dinh:

[1] Xét vé ndi dung khang cao: Nguyén don khang cao dé nghi Hoi dong
x€t XU stra ban &n so tham chap nhén toan bd yéu cau khaéi kién ctia nguyén don,;
dai di¢n bi don dé nghi gilr nguyén ban an so tham. Pay 1a van dé can xem xét.

[2] Xét thay Ngay 11/12/2017, gitta Cong ty TNHH N va Cong ty Co
phan Pau tu Pia 6¢ P ¢6 ky hop dong mua ban cin ho s6 406/HPMB-Golden
Star va cac phu luc kém theo ngay 11/12/2017 dé mua cin ho ma can B-26-01;
muc dich Cong ty N mua cin ho 1a dé nhan vién, ngudi lao dong ciia cong ty luu
tr( khi ¢én Thanh phd H6 Chi Minh cong tic; viéc mua cin hé nham phuc vu
hoat dong kinh doanh cua cong ty. Sau khi xem xét cac tai liéu, ching cur do cac
duong su cung cap va tai liéu chimg cit do Toa an thu thap thi thiy ring qué
trinh dau tu, xay dung va viéc ky hop déng mua ban cac cin ho cua cong trinh
“khu thuong mai dich vy-can ho cao tang” xay dung tai s 72 duong N, phuong
B, Quén C, Thanh phd H va viéc Cong ty C6 phan Dau tu Dia 6c P ky Hop dong
mua ban sé 406/HDMB-Golden Star ngay 11/12/2017 véi Cong ty TNHH N 1a
pht hop voi quy dinh cua phép luit, cac bén ky két hoan toan ty nguyén, cac bén
cling chua thanh 1y hop dong nén c6 hiéu luc thi hanh ddi véi cac bén.

[2.1] Sau khi ky két hop dong, phia nguyén don di da thanh toan tién
mua cian ho cho bi don nhiéu dot, v6i s6 tién 1a 8.173.778.750 dong. Vé phia bi
don, ngay 18/4/2018, 20/7/2018, Cong ty P da c6 vin ban thong bao goi dén cac
khach hang trong d6 c6 Cong ty N vé thoi gian tién hanh ban giao can hg; cu
thé; ngay 20/07/2018 Cong ty P da c6 Thong bao s6 07/2018/TB-PGA giri dén
Quy khach hang vé viéc ban giao can ho Chung cu T, trong do thong bao nai rd
vé ké hoach, tién d9, thoi gian ban giao ting tang ctia can ho; cu thé, ddi véi can
ho tir tang 14 dén tang 26 Block B cua nguyén don sé& bt dau ban giao tir ngdy
15/9/2018. Thong bao nay ciing di duge Cong ty P gtri dén cho Cong ty N (theo
dia chi cta cong ty trén hop dong) va Cong ty N di nhin duoc thong bao nay.
Trong khoan thoi gian tir thang 01/2019 dén thang 04/2019, Cong ty P nhiéu lan
lién h¢, thong bdo viéc nhan can hg br?mg email, béng van ban dé nghi Congty N
lién hé dé nhan ban giao can hg, nhung van khong nhan dugc su hop tac tu
Cong ty N ciling nhu nguoi dai dién la 6ng H nén Cong ty P chua ban giao dugc
can hg. Nhu vay, viéc Cong ty P phat hanh cac thong bao ban giao can hd la
dung thoi han, ndi dung ding theo théa thuan cua hop déng mua ban cin ho ma
hai bén da ky két v6i nhau, khong c6 cin ct cho rang bi don vi pham thoi han
ban giao can hd nhu nguyén don trinh bay.
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[2.2] Bén canh @0, Cuyc giam dinh Nha nudc vé chat luong cong trinh xay
dung ciing di c6 Cong vin sb 165 ngay 20/9/2018 trong do thé hién noi dung du 4n
Khu thwong mai dich vu - Can ho cao tang sé 72 B, phudng B, Quan C, Thanh phd
H da hoan thanh, dugc nghiém thu va dua vao st dung. Day 1a van ban cua co quan
c6 tham quyen chimg nhan cong trinh di hoan thanh. Do d6 khong can thiét phai
triéu tap Uy ban nhan dan Quén C, cic nha thau, cac co quan chic ning dé tham
gia to tung nhu dé nghi cia nguyén don. Tai phién toa hom nay, phia nguyén don
cho rang Cong van ndi trén khong thé hién cin hd ma nguyén don ky mua ban véi
bi don 13 da hoan thanh. Tuy nhién, cin ctr Bién ban xem xét tham dinh tai chd
ngay 11/7/2019 caa Tda an nhan dan Quén C ghi nhan ndi dung: “cé cin hé sé 01
tcing 26 Block B thuoc dy dan khu thuwong mai dich vu - can ho cao tcfng s6 72 N,
phuong B, Qudn C, Tp. H chua co nguoi o, chua ban giao”. Tai phién toa phic
tham hom nay, dai dién bi don trinh bay hién nay cin ho da hoan thanh va du diéu
kién ban giao cho phia nguyén don, xac nhan viéc s€ ban giao cidn hd cho nguyén
don vao ngay 29/12/2020. Do d6, khong c6 cin ct cho rang cin ho chua hoan
thanh nhu phia nguyén don trinh bay.

[2.3] Tt nhitng phan tich trén khong c6 co so chap nhan khang cdo cua
nguyén don. An so tham tuyén khong chap nhan yéu cau khoi kién cua nguyén
don tuyen bb bi don vi pham hop dong vé quy trinh va thdi diém ban giao cin
ho va tuyén budc bi don phai thyc hién ban giao can ho B-26-01 cho nguyén
don va bac yéu cau cua nguyén don vé viéc yéu cau bi don Cong ty Co phan
Pau tu Pia 6c P bdi thuong cic khoan thiét hai phat sinh véi sb tién
9.796.249.115 dong do vi pham thoi han ban giao, quy trinh ban giao déi voi
can ho B-26-01 1a c6 can cu.

[3] Tai phién toa phiic tham, dai dién Vién kiém sat nhan dan Thanh phd Ho
Chi Minh d€ nghi gitr nguyén ban an so tham. Dé nghi cta dai dién Vién kiém sat
1a phu hop nhan dinh ctia hgi dong xét xtr nén ghi nhan.

[4] Vé an phi:

[4.1] An phi kinh doanh thuong mai so tham: Cér} ctr Khoan 1 Piéu 2,6
Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu quoc
hoi quy dinh ve an phi, 1¢ phi Toa an quy dinh: ** dwong su phai chiu an phi dan
sw so tham d‘oz VOl yéu cau cua ho khong dwoc Toa dn chdp nhdn, triv truong
hop duoc mién hodc khong phai chiu an phi so tham”. Do nguyén don chi dugc
chap nhéan yéu cau ban giao can ho ma khong duoc chap nhan yéu cau boi
thudng véi o tién 9.796.249.115 dong nén nguyén don phai chiu an phi kinh
doanh thuong mai so tham la 117.796.249 dong. Bi don phai chiu an phi doi voi
nghia vu ban giao can hg, an phi 1a 300.000 dong.

[4.2] An phi kinh doanh thuong mai phuc thrfm}: Do khong chap nhan
khang cao nén nguoi khang cao phai chiu an phi phtc tham.

Vi cac 1€ trén,

QUYET PINH:
Cin ctr Khoan 1 Piéu 308 B luat T6 tung dan sy nam 2015;



Can ctr Nghi quyet 326/2016/UBTVQH14 ciia Uy ban thudng vu quéc hoi quy
dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung an phi, 18 phi Toa an.

Tuyén xir: Bap khang cao cua nguyén don Cong ty TNHH N. Gilt nguyén
Ban an so tham so 38/2020/KDTM-ST ngay 27/7/2020 cua Toa én nhan dan
Quan 7, Thanh phé H6 Chi Minh, véi ndi dung:

1. Chap nhan mot phan yéu cau khoi kién cta nguyén don Cong ty TNHH
N, budc bi don Cong ty C6 phan Pau tu Pia dc P phai thuc hién ban giao cin ho B-
26-01 cho nguyén don theo Hop déng mua ban cin ho chung cu s6: 406/HDMB -
Golden Star ngay 11/12/2017 va céc phu luc kém theo.

2. Khong chip nhan yéu ciu cua cua nguyén don Cong ty TNHH N vé
viéc yéu ciu bi don Cong ty C6 phan Pau tu Pia 6c P bdi thuong cac khoan
thiét hai phat sinh véi s6 tién 9.796.249.115 dong do vi pham thoi han ban giao,
quy trinh ban giao d6i véi can ho B-26-01.

3. Pinh chi xét xt di voi yéu cau:
- Boi thuong so tien 1di (34.327.800 dong + 11.140.593 dong) =
45.468.393 dong;

- Phat cham giao cin h¢ tam tinh dén 28/2/2019 la 8 thang vdi so tien
839.126.000 dong.

- T6n thét tinh than vé viéc giao nha cham: 3.000.000.000 dong (ba ty dong).

- Hinh thurc thuc hién boi thuong: Qua tai khoan cua Cong ty N, tai Ngan hang
BIDV — Chi nhanh Bac Sai Gon, so TK 3131.0000.621.447;

- Yéu cau hoan tra chi phi bao tri cho dén khi c6 théng béo ban giao chinh thic.

- Yéu cau phia Cong ty P 13p “Thong béo ban giao” va giri c6 day di quy
trinh, thu tuc va thoi gian du kién ban giao sau da boi thuong thiét hai cho Cong
ty N.

- Thoi diém ban giao chinh thic dugc tinh tir khi Bén Ban hoan thanh
muc s 2 va Bén Ban thanh toan day du cac chi phi vi pham hop dong, chi phi
theo phan quyét cua Toa an va cac chi phi phat sinh khac néu trugc thoi diém
toa nha va cin ho dugc ching minh 1a ding theo hop dong (trir thoi diém ban
giao nha) va dap tng moi quy dinh phap luat vé dat dai, nha &, xay dung.

4. V& an phi:
4.1. V& an phi kinh doanh thuong mai so tham:

Nguyén don Cong ty TNHH N phai chiu an phi kinh doanh thuwong mai so
tham véi sb tién 117.796.249 (mot tram muo1 bay triu, bay tram chin muoi sau
ngan, hai trim bén muoi chin) ddng nhung dugc khau trir vao sb tién tam ung
an phi 72.155.198 (bay muoi hai triéu, mot tram nam muoi ldm ngan, mgt tram
chin muoi tdm) dong theo bién lai thu tam Ung 4n phi, 1& phi Toa an so
AA/2017/0026971 ngay 17/4/2019 cua Chi cuc Thi hanh an dan sy Quén 7, Tp.
HCM; nguyén don phai ndp tiép sO tién an phi 1a 45.641.051 (bon muoi lam
triéu, sau trim bon muoi mét ngan, khong trim nim muoi mot) dong.



Bi don Cong ty C6 phan Bﬁg tu Dia 6c P chiu 4n phi kinh doanh thuong
mai so tham 3.000.000 (ba triéu) dong.

4.2. V& an phi kinh doanh thwong mai phdc tham:

Cong ty TNHH N phai chiu 2.000.000 (Hai triéu dong) tién tam ¢mg an phi
phuc tham, duoc trir vao s tién da ndp theo Bién lai thu tién sé 0032877 ngay
10/8/2020 ciia Chi cuc Thi hanh 4n dan sy Quéan 7, Thanh phé H6 Chi Minh.
cong ty TNHH N d nop du an phi phiic tham.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngy tuyén an.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 cta
Luat Thi hanh an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh
an dan sy c6 quyén dugc thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty
nguyén thi hanh 4n hodc bi cudng ché thi hanh 4an theo quy dinh tai cac Diéu 6,
7 va 9 Luat Thi hanh an dan su; thoi hiéu khoi kién thi hanh an duogc thuc hién
theo quy dinh tai Diéu 30 Luét Thi hanh an dan su.

Noi nhén: TM HQI PONG XET XU PHUC THAM
- Toa dn nhan dan ti cao; THAM PHAN CHU TOA PHIEN TOA
- Toa an nhan dan cap cao tai TP HCM; :

- Vién kiém sat nhan dén tdi cao;

- VKSND Thanh phé Hb Chi Minh;

- Cuc THA DS TPHCM,;

- Chi cuc THA DS Quan7;

- TAND Quin 7;

- Céc duong su;

- Luu VP, hd so vu an. Nguyén Thi Thl‘ly Dung
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