TOA AN NHAN DAN TOI CAO  CONG HOA XA HQI CHU NGHiA VIET NAM
- Poc l1ap - Tw do - Hanh phuc

Quyét dinh giam doc tham
Sb: 12/2024/KDTM-GDT
Ngay 11-6-2024
V/v tranh chép hop dong
chuyén nhuong c6 phan

, ‘ NHAN DANH
NUOC CONG HOA XA HQOI CHU NGHIA VIET NAM

HQI PONG THAM PHAN
TOA AN NHAN DAN TOI CAO

- Thanh phan Hgi dong Tham phan Téa dn nhén dén t6i cao gom co:

’ Chu toa phién toa: Ong Nguyén Vian Diing - Tham phan Toa 4n nhan dan
to1 cao.
Céac Tham phan: - Ong Ngo Hong Phuc;
- Ong Ngo6 Tién Hung;
- Ba Luwong Ngoc Tram;
- Ong Nguyén Hong Nam.
- Thu ky phién toa: Ba Chu Khanh Linh - Thu ky vién Toa 4n nhan dan tdi cao.
- Dgi dign Vign kiém sat nhan dan téi cao tham gia phién toa: Ong L&
Tién - Kiém sat vién Vién kiém sat nhan dan to6i cao.
Ngay 11 thang 6 nam 2024, tai tru s& Toa 4n nhan déan t6i cao md phién toa

giam dbc tham Xét Xt vu an kinh doanh thuwong mai “Tranh chdp hop dong chuyén
nhirong ¢6 phan” gitra cac duong su:

- Nguyén don: Ba Nguyén Thi N, sinh ndm 1954; cu trua tai: S6 26H Lé

Quoc H, Phuong 12, Quan 4, Thanh pho H6 Chi Minh.

Nguoi dai dién theo uy quyén (Gidy uy quyén ngay 05/01/2021 va ngay
16/9/2022):

+Ba Lé Ha Thiy L, sinh ndm 1951; cu trd tai: S6 9/1 Phan T, phuong Pak,
Quan 1, Thanh pho H6 Chi Minh.

+ Ba Nguyén Thi P, sinh nam 1958; cu trt tai: S6 42/31 Hoang D, Phuong
12, Quan 4, Thanh pho H6 Chi Minh; tam tra: 38/9A Tran Khac C, phuong Tan
b, Quan 1, Thanh pho H6 Chi Minh.

- Bj don: Cong ty C6 phan Tap doan Hung T (tén cii Cong ty C6 phan Pau
tu Kinh doanh Dia 6c Hung T).



~ Diachi: 6 110-112 Tran Quéc T, Phuong V6 Thi S, Quén 3, Thanh pho
Ho Chi Minh.

Ngueoi dai dién theo ay quyén (Gidy uy quyén ngay 15/8/2022):

+ Ba Dao Thi Phuong T, sinh nam 1989; cu tru tai: S6 191 Nam Ky Khai
N, phuong VO Thi S, Quan 3, Thanh phé H6 Chi Minh.

+ Ong Lé Hong D, sinh ndm 1975; cu trii tai: $6 110-112 Tran Quéc T,
Phuong VO Thi S, Quan 3, Thanh pho H6 Chi Minh.

- Nguroi ¢6 quyeén loi, nghia vu lién quan: Cong ty C6 phan Hoa Binh Ham
N.

Dia chi: Thira dat s6 32 - T6 3 4p Bai V, xd Ham N, thanh phé Phu Q, tinh
Kién Giang.

Nguoi dai di¢n theo sy quyen (Gidy dy quyen ngay 21/2/2022): Ba BUi
Thanh L1, sinh nam 1960; cu tra tal: SO 60 Vo Van T, Phuong VO Thi S, Quan 3,
Thanh pho H6 Chi Minh,

NOI DUNG VU AN:

Theo Pon khéi kién dé ngay 22/5/2020 (dwot Sia doi, bé sung ngay
07/3/2022) va qua trinh gidi quyét vu dn, nguyén don la ba Nguyen Thi N (do ba
L& Ha Thuy L va ba Nguyén Thi P la nguoi dai dién theo sy quyén) trinh bay:

Ba Nguyén Thi N Ia c6 dong theo Gidy chung nhan co dong ma sO
HBHN.0006 do Céng ty C6 phan Hoa Binh Ham N (sau day viét tat la Cong ty
Hoa Binh Ham N) phat hanh ngay 01/11/2018 va 1a ngudi c6 quyén so hitu
8.360.000 c6 phan loai phd théng trong Cong ty Hoa Binh Ham N.

Ngay 21/8/2019, ba Nguyén Thi N va Cang ty C6 phan Bau tu Kinh doanh
Pia 6c Hung T nay la Cong ty Co phan Hung T (sau day viét tat la Cong ty Hung
T) ky Hop déng Chuyen nhuong ¢4 phan theo d6 ba N déng ¥ chuyén nhuong
toan bo 8.360.000 cb phan cho Céng ty Hung T véi gia 334.400.000.000 ddng.

Cong ty Hung T dat coc 25.000.000.000 déng ngay 21/8/2019, con lai
309.400.000.000 dong tra lam 04 dot.

Ngay 24/9/2019, Cong ty Hung T thanh toan dot 1: 77.350.000.000 qéng
va nhan chuyén tén trén c6 phieu 2.090.000 c6 phan tuong tng 5% von dicu 1é
Cong ty Hoa Binh Ham N.

Ngay 24/12/2019, Cong ty Hung T tiép tuc thanh toan dot 2:
77.350.000.000 dong va nhan nhan chuyén tén trén c6 phicu 2.090.000 co phan
tuong ung 5% von dieu 1¢ Cong ty Hoa Binh Ham N (tré 01 thang so vé&i cam
két).

Nhu vay, Cong ty Hung T d4 thanh toén 154.700.000.000 dong va dit coc

25.000.000.000 dong theo Hop dong chuyen nhugng cd phan ngay 21/8/2019
tuong tng véi 10% von dieu 1€ Céng ty Hoa Binh Ham N.



Cong ty Hung T chua thanh toan tién 02 dot con lai theo Hop ddng chuyén
nhuong 1a 154.700.000.000 dong caa 4.180.000 c¢o phan.

Ngay 15/5/2020, ba N da gui thu yéu cau Cong ty Hung T som thuc hién
nghia vu thanh toan tién chuyén nhuong cb phan con lai nhung Cong ty Hung T
tra 101 khong tiép tuc mua nira.

Ba N khoi kién yéu cau:

1/ Bugc Cong ty Hung T thanh toan sd tién con lai theo Hop dong chuyen
nhuong ¢ phén 1a 154.700.000.000 dong cua 4.180.000 ¢ phén (tuwong tng voi
10% so lugng co6 phan cta Cong ty Hoa Binh Ham N) ngay sau khi an c6 hiéu luc
phép luat.

2/ Can ctr theo Piéu 5 cua Hop dong: Truong hop bén B (Cong ty Hung T)
thanh toan cham qué han ngay cua lan thanh toan (24/01/2020) thi bén B bi phat
thanh toan cham 13 0,05%/ngay ddi véi s6 tién thanh toan tra cham. Tam tinh dot
3 tir ngay 24/01/2020 dén ngay 14/9/2022, dot 4 tir ngay 24/4/2020 dén ngay
14/9/2022 véi s6 tién phat tra cham 1a 71.200.675.000 dong.

3/ Can ct theo Diéu 5 ciia Hop dong: Truong hop bén B thanh toan cham
ngoai phat tra cham con phai tra 13i 0,05%/ngay/so tién thanh toan cham. Do vay
Cong ty Hung T phai thyc hién viéc tra 13i tam tinh dot 3 tir ngay 24/01/2020 dén
ngay 14/9/2022, dot 4 tir ngay 24/4/2020 dén ngay 14/9/2022 véi so tien 1a
71.200.675.000 dong.

Tong s tien phai tra: 154.700.000.000 dong + 71.200.675.000 dong +
71.200.675.000 dong = 297.101.350.000 ddng, tra 1am 01 lan khi &n c6 hiéu luc
phap luat.

Khong dong y voi yéu cau phan td, phan bac cua bi don.

Bi don |a Cong ty Hung T (do ba Bdo Thi Phuong T va 6ng Lé Hong D 14
nguoi dai dién theo uy quyen) trinh bay:

Cong ty Hoa Binh Ham N 1a Chu dau tu Du &n Khu Phuc hop Cang Bai V
tai xa Ham N, huyén Phu Q, tinh Kién Giang (sau day vi€t tat la Dy an) theo cac
van ban phap ly do co quan c6 tham quyén cap.

Vi mong muébn hop tac cung phat trién thyc hién Dy an, Cong ty Hung T
da ky Hop dong Chuyen nhuong ¢ phan voi mot sé nguoi trong d6 co ba N, véi
muc tiéu sé hitu 35% cb phan tai Cong ty Hoa Binh Ham N qua d6 déng sé hitu
Du an do Cong ty Hoa Binh Ham N 14 chua dau tu.

Thoi diém ky Hop ddng thi ménh gia ctia mdi ¢d phan 1a 10.000 dong/cd
phan. Theo Hop ddong chuyén nhugng cb phan, ba N 1a ngudi c6 quyén so hitu
8.360.000 c6 phan loai phd thong, tong gia tri c6 phan theo ménh gia 10.000 dong
X 8.360.000 c6 phan = 83.600.000.000 ddng (chiém 20% tong c6 phan cua Cong
ty Hoa Binh Ham N). Theo Hop d6ng chuyén nhuong b phan, gia chuyén nhuong
1a 8.360.000 c6 phan x 40.000 ddng = 334.400.000.000 dong.



Viéc xac dinh gi4 tri o6 phan nhan chuyén nhuong gap 4 lan ménh gia
(10.000 dong x 4 = 40.000 ddng/cd phan) duge Cong ty Hung T xac dinh trén co
s& c4c thong tin vé phap 1y Du an do Cong ty Hoa Binh Ham N va nguyén don
cung cap, trong d6 hang muc Cang Béi V do Cong ty Hoa Binh Ham N tryc tiép
quan ly, str dung va khai théc.

Tuy nhién, toi thoi diém Cong ty Hung T thuc hi¢n viéc thanh toan dot 3
(ngay 25/5/2020 - thoi gian nguyén don d6ng y gia han thanh toan) thi Cang Bai
V d4 bi cac co quan c6 tham quyén duing giao cho Cong ty Hoa Binh Ham N quan
1y, str dung va khai thac va khong loai trur trong tuwong lai, Cong ty Hoa Binh Ham
N bugc phai diéu chinh thu nho quy mé dién tich Du an cho phu hop véi tinh hinh
thue té thuc hién Dy an. Ngoai ra, Cong ty Hoa Binh Ham N ciing khong quyét
liét trong viéc hoan thi¢n céac thu tuc phép ly nham dwa Dy an trién khai thuc hién.

Can ctr trén tinh hinh thuce té, gia tri ¢6 phan chuyén nhuong ciing nhu gia
tri Dy an cta Cong ty Hoa Binh Ham N da khong con phu hop khi Cong ty Hoa
Binh Ham N bi budc dung quan ly, su dung, khai thac Cang Béi V. Hoan canh
thue hién Hop dong chuyén nhugng c6 phan gitta Cong ty Hung T va nguyén don
d4 thay d6i co ban.

Ngay 26/4/2022 va ngay 06/6/2022, Cong ty Hung T ¢6 yéu cau phan t6 dé
nghi:

- Biéu chinh gia chuyén nhuong c6 phan theo huéng giam 50% tong gia tri
chuyén nhuong ¢6 phan con lai ma Cong ty Hung T phai thanh toan theo dot 3,
dot 4 Hop ddng chuyén nhwong ¢6 phan, cu thé Cong ty Hung T sé& thanh toén
cho ba N 77.350.000.000 ddng.

- biéu chinh gia han 60 thang ddi v&i s6 tién con lai: 77.350.000.000 dong
duoc tinh ké tir ngay Dy an dua vao kinh doanh va c6 1gi nhuan.

(tai phién toa so tham, Cong ty Hung T rit toan b yéu cau phan td).

Cong ty Hung T cho rang ba N chua chirmg minh da gép du von, ba N chi
c6 Giay chting nhan sé hitu 8.360.000 c6 phan do Cong ty Hoa Binh Ham N phat
hanh thi chua da dé xac dinh ba N da gop du vén, do do, yéu cau Toa an budc
Cong ty Hoa Binh Ham N va ba N cung cap toan bd Bao cdo tai chinh (d4 dugc
kiém toan cua Cong ty Hoa Binh Ham N) va hd so phap 1y chimg minh quyén sO
hitu c6 phan va tu cach c6 dong cua ba N dbi véi toan bo co phan chuyén nhuong
theo Hop dong chuyen nhuong ¢6 phan dé dam bao quyén va loi ich hop phéap,
tranh cac rui ro tiém an cho Cong ty Hung T.

Nguoi c6 quyen loi, nghia vu lién quan la Cong ty Hoa Binh Ham N (do ba
Bui Thanh L1 la nguwoi dai dién theo uy quyén) trinh bay:

Ba N c6 8.360.000 c phan loai pho thong trong Cong ty Hoa Binh Ham
N, khong bi gisi han theo Luat Doanh nghiép va Diéu 1& Cong ty. Cac bén tu giao
két chuyén nhuong ¢ phan ngoai vin phong Hoi ddng quan tri. bot1baN chuyén
nhugng cho Cong ty Hung T 2.090.000 Co phan tuong ung 5% von diéu 1é Cong
ty, Cong ty Hung T da duoc cap nhat ¢6 phan trong S6 ¢ dong. Dot 2 ba N
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chuyén nhuong cho Cong ty Hung T 2.090.000 ¢6 phén tuong tmg 5% von dieu
1€ Cong ty. Vay sau 02 dgt chuyén nhugng Cong ty Hung T da dugc cép nhat
4.180.000 c6 phan trong So6 c6 dong Céng ty Hoa Binh Ham N.

Trudc khi chuyén nhuong ¢ phan, Cong ty Hung T da tim hiéu, toan bd
giao dich chuyén nhuong c6 phan do bén Chuyen nhuong va bén nhan Chuyen
nhuong ty dam phan moi diéu khoan va ty ky két. Sau khi _cép nhat tén trong S6
cd dong 02 ngudi bén Cong ty Hung T dd tham gia Hoi dong quan tri cua Cong
ty Hoa Binh Ham N. Cong ty Hoa Binh Ham N khdng c6 y kién d6i voi yéu cau
khoi kién cua nguyén don va yéu cau phan td, phan bac cua bi don. P& nghi Toa
an giai quyét theo quy dinh cta phap luat.

Tai Ban an kinh doanh thuong mai so thim sb 1778/2022/KDTM-ST ngay
28/9/2022, Toa 4n nhan dan Thanh phé H6 Chi Minh quyét dinh (tém tat): Chdp
nhdn toan bé yéu cau ciia ba Nguyén Thi N.

1. Bugc Cong ty Hung T phai tra cho ba Nguyén Thi N sé tién
224.653.009.000 dong bao gom:

- S6 tién goc con lai 154.700.000.000 dong cua 4.180.000 cé phan theo
Hop dong chuyén nhirong co phan ngay 21/8/2019 va 24/8/2019.

- Tien phat vi pham 8% gié tri phan nghia vu Hop dong bi vi pham la
12.376.000.000 déng.

- Tién 1di_do chgm thanh todn tinh dén hét ngay 15/9/2022 la
57.577.009.000 dong.

Tat cd tra lam 01 lan khi én c6 hiéu lwc phdp ludt.

Ké tir ngay tiép theo cuia ngay xét xi so' tham cho dén khi thi hanh &n xong
congty Hung T ‘con phai chiu khoan tién 1di ciia s6 tién goc con phdi thi hanh dn
theo mike 1di sudt quy dinh tai Piéu 306 Ludt Thirong mai.

2. Pinh chi toan bg yéu cau phan té ciia Cong ty Hung T.

Ngoai ra, Toa én cap so tham con quyét dinh vé an phi, quyén yéu cau thi
hanh an va quyén khang cio.

Ngay 10/10/2022, Cong ty Hung T c¢6 don khang céo dbi véi Ban &n kinh
doanh thuong mai so tham.

Ngay 12/10/2022, Vién trudng Vién kiém sat nhan dan Thanh pho HO Chi
Minh c6 Quyet dinh khang nghi phic tham s6 5084/QDKNPT-VKS-KDTM doi
v6i Ban an kinh doanh thuong mai so tham.

Tai Ban an kinh doanh thuong mai phc tham s6 82/2023/KDTM-PT ngay
24/7/2023, Toa 4n nhan dan cap cao tai Thanh pho Ho Chi Minh quyét dinh (tom tat):

Khong chd’p nhén khang céo cua Cong ty Hung T va khang nghi cua Vi¢én
truong Vién kiem sat nhan dan Thanh pho Ho Chi Minh.

Dinh chi mot phan khang nghi cua Vién trwong Vién kiém sat nhan dan
Thanh pho Ho Chi Minh.
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Giit nguyén Ban din kinh doanh thwong mai so tham so 1778/2022/KDTM-
ST ngay 28/9/2022 cua Toa an nhdn dan Thanh pho Ho Chi Minh.

Ngay 16/11/2023, Cong ty Hung T c6 don dé nghi xem xét theo thu tuc
giam doc tham doi va&i Ban an kinh doanh thwong mai phuc tham néu trén.

Tai Quyét dinh khang nghi giam dbc tham sé 08/2024/KN-KDTM ngay
25/3/2024, Chanh an Toa an nhan dén tbi cao khang nghi ddi voi Ban an kinh
doanh thuong mai phlc tham s6 82/2023/KDTM-PT ngay 24/7/2023 cua Tda an
nhén dén cap cao tai Thanh pho Hb Chi Minh; d& nghi Hoi ddng Tham phan Toa
an nhan dan toi cao xét xtr giam dbc tham, hay Ban an kinh doanh thuong mai
phic thim néu trén va hay Ban an kinh doanh thuong mai so tham sé
1778/2022/KDTM-ST ngay 28/9/2022 ciia Toa 4n nhan dan Thanh phé HO Chi
Minh; giao ho so vu &n cho Toa an nhan dan Thanh phé H6 Chi Minh giai quyét
lai theo thu tuc so tham dung quy dinh caa phap luat.

Tai phién toa giam doc tham, dai dién Vién kiém sat nhan dan téi cao cho
rang Quyet dinh khang nghi ctia Chanh &n Toa an nhan dan toi cao khong du co so.

NHAN PINH CUA TOA AN:

[1] Theo Gidy ching nhan ding ky doanh nghiép cong ty c¢6 phan c6 ma sd
1702016588 ngay 25/9/2015, dang ky thay doi lan thir 3 ngay 11/10/2018 thi Cong
ty Hoa Binh Ham N ¢6 vén diéu 1¢ 418.000.000.000 dong; theo Gidy ching nhan
s& hitu ¢6 phan ngay 01/11/2018 thi ba N so hitu 8.360.000 cb phan, loai phd
thong. Tai phién toa so tham, dai dién nguyen don trinh bay vé thoi diém ba N SO
hitu ¢6 phan tai Cong ty Hung T 1a ngay 25/9/2015, ba N s¢ hitu 4.080.000 cd
phan; ngay 01/11/2018, ba N s hitu 8.360.000 cb phan.

[2] Ngay 23/10/2017, Cang Bai V da duoc giao cho Cong ty Hoa Binh Ham
N truc ti€p quan ly, khai thac theo Quyét dinh so 138/QDB-SGTVT ngay
23/10/2017 cua S¢ Giao thong Van tai tinh Kién Giang.

Ngay 30/10/2017, Uy ban nhan dan huyén Phi Q c6 Quyét dinh sb
9879/QP-UBND vé viéc giao cho Cong ty Hoa Binh Ham N quan 1y, sir dung
khai thac khu nha chd (350m?), bén xe (1.785m?) va san nén (2.810m?) nam trong
Dy an Cang Béi V.

Tai “Bién ban xac nhan tinh trang cua Cong ty Hoa Binh Ham N ngay
20/8/2019 gitra Cong ty Hoa Binh Ham N va 03 ¢ dong cua Cong ty Hoa Binh
Ham N (ba Nguyen Thi P, ba Nguyén Thi N, 6ng Dao Cong H - la nhimg nguoi
chuyen nhuong c6 phan cho Cong ty Hung T) voi Cong ty Hung T, thé hién: Vén
Piéu 1¢é ciia Cong ty Hoa Binh Ham N tai thoi diém xé&c nhan la 418.000.000.000
ddng, trong d6 Cong ty d& chi 372.666.360.300 dong mua dat cua cac ho dan dé
thuc hién Du an Khu phirc hop Cang Béi V - P Harbour City .

[3] Ngay 21/8/2019, ba N va Cong ty Hung T ky Hop ddng chuyén nhuong
cb phan, véi noi dung: BaN la cd dong cuia Cong ty Hoa Binh Ham N, ¢ quyén

so hitu 8.360.000 c6 phan cua Cong ty Hoa Binh Ham N; ba N dong y chuyén
nhuong toan bo 8.360.000 c6 phan nay cho Cong ty Hung T vdi gia
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334.400.000.000 dong; trong thoi han 03 ngay ké tir ngay ky Hop dong nay Cang
ty Hung T dét coc 25.000.000.000 dong, hai bén cling thoa thuan phai thanh toan
lam 04 dot va sé ky don chuyén nhuong c6 phan theo tung dot, cu thé:

+ Dot 1 (ngay 24/9/2019): Thanh toan 77.350.000.000 dq(k)ng‘, ngay sau khi
thanh toan, bén A (ba N) ky don chuyén nhugng 2.090.000 c¢6 phéan d€ Cong ty
Hoa Binh Ham N phat hanh Giay chirng nhan c¢6 phan cho Cong ty Hung T.

+ Dot 2 (ngay 24/12/2019): Thanh toan 77.350.000.000 QSng, ngay sau khi
thanh toan, bén A (ba N) ky don chuyén nhugng 2.090.000 c6 phéan d€ Cong ty
Hoa Binh Ham N phat hanh Giay chirng nhéan ¢6 phan cho Cong ty Hung T.

+Dot 3 (ngay 24/01/2020): Thanh toan 77.350.000.000 dong ngay sau khi
thanh toan, bén A (ba N) ky don chuyén nhu 2.090.000 ¢ phan dé Cong ty Hoa
Binh Ham N phat hanh Gidy chimg nhan c¢6 phan cho Cong ty Hung T.

+ Dot 4 (ngay 24/4/2020): Thanh toan 102.350.000.000 dong (khoan tién
coc s& duoc khau trir vao sé tién thanh toan dot 4), ngay sau khi thanh toan, bén
A (ba N) ky don chuyén nhugng 2.090.000 ¢6 phan dé Cong ty Hoa Binh Ham N
phat hanh Gidy chiig nhan c6 phan cho Cong ty Hung T.

Piéu 7 quy dinh vé sua doi, b6 sung hop dong nhu sau: Trong qua trinh
thuc hién hop dong néu c6 van dé gi phat sinh ma chua dugc quy dinh trong Hop
dong nay thi cac bén co thé cuing nhau théa thuan bo sung, sira doi ndi dung hop
dong. Moi sy thay doi déu phai thé hién bang van ban, c6 xac nhan cuaa hai bén.

Ngoai ra, Hop dong con quy dinh vé quyén, nghia vu ciia cac bén, tién phat
gia tri phan nghia vu bi vi pham va tién i do cham thanh toan.

[4] Nhu vay, tinh toi thoi diém Cong ty Hung T va ba N ky Hop dong
chuyén nhuong c6 phan thi Cang Bai V d4 dugc cac co quan c6 tham quyén chap
thudn giao cho Cong ty Hoa Binh Ham N thyc hi¢n Dy an. Hop ddng chuyén
nhuong €6 phan ngay 21/8/2019 gitra ba N va Cong ty Hung T c6 thoa thuan ky
Gidy chuyen nhuong co phan va thanh toan tién theo 04 dot. Thuc hién Hop dong
chuyén nhuong cb phan néu trén, Cong ty Hung T da thanh toan duoc dot 1 va
dot 2 cho ba N véi tong sb tién 1a 154.700.000.000 dong dé nhan 4.180.000 Co
phan; s6 ¢6 phan nay d& duoc ghi nhan cho Cong ty Hung T trong So6 dang ky ¢6
dong cua Cong ty Hoa Binh Ham N. Hai bén da thuc hién xong nghia vu Hop
dong ddi voi 02 trong 04 dot thanh toan ph hop voi Diéu 290 Bo luat Dan su
nam 2015.

[5] Tuy nhién, dén thoi diém thanh toan dot 3, dot 4 thi Cong ty Hung T
khéng tlep tuc thanh toan theo thoa thuan, nén ba N khoi kién yéu cau Cong ty
Hung T tiép tuc thanh toén dot 3, dot 4 theo Hop ddng chuyén nhuong ¢b phan,
dong thoi phai chiu phat cham tra va tra tién 1ai cham thanh toan cho ba N. Con
Cong ty Hung T cho ring tai thoi diém thanh toan dot 3 va dot 4 thi hoan canh
thue hién Hop ddng chuyén nhuong c6 phan da c6 su thay ddi co ban, néu tiép
tuc thyc hién hop ddng ma khéng c6 sy diéu chinh néi dung hop ddng thi s& dan
dén thiét hai cho Cong ty Hung T, nén Cong ty Hung T yéu cau diéu chinh gia
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chuyén nhuong ¢6 phan va gia han thai gian thanh toan vei phan chua thanh toén;
ngay 26/9/2022, tai phién toa so tham Cong ty Hung T de nghi Toa an can ctr
biéu 420 ctaa Bo luat Dan sy nam 2015 dé tuyén cham dat Hop dong.

[6] Qua trinh t6 tung, Cong ty Hung T cho rang viéc Cong ty Hung T mua
co phan cua ba N tai Cong ty Hoa Binh Ham N véi gid cao gap 4 1an ménh gia c6
phan (ménh gia 1a 10.000 ddng/cd phan, thoa thuan chuyén nhuong la 40.000
ddng/cod phan) 1a dé hudng dén lgi ich khi Cong ty Hoa Binh Ham N thuc hién
Dy an Khu phitc hgp Cang Bai V - Phit Quoc Harbour City, & duoc co quan co
tham quyén chap thuan chu truong dau tu (theo Quyét dinh chu truong dau tu s6
93 ngdy 16/6/2016, Cong van s6 1093/UBND-KTTH ngay 05/7/2017 cia Uy ban
nhan dan tinh Kién Giang, Quyet dinh sb 215 ngay 24/8/2017 cua Ban quan ly
khu kinh té Phil Q va cac Gidy chimg nhan dang ky dau tu ngay 25/8/2017, cap
thay d6i lan thi nhat ngay 14/01/2019, cép thay d6i lan thar hai ngay 08/10/2019),
trong d6 viéc duoc giao quan ly, khai thac Cang B&i V c6 ¥ nghia quan trong doi
véi viéc trién khai thuc hién Dy an. Tuy nhién, dén thoi diém thanh toan dot 3 thi
Cong ty Hoa Binh Ham N da bi co quan c6 tham quyeén quyét dinh ding viéc giao
quan ly, khai thac bén Cang Bai V nén di 1am anh huong dén kha nang, quy mo
thuc hién du an trong tuong lai.

[7] Do d6, cb can ctr xac dinh Cong ty Hung T mua co phan cua ba N véi
gia gap 4 lan ménh gia c6 phan 1a vi huéng téi loi ich ma Dy an Khu phic hop
Cang Bai V - Phtt Qudc Harbour City dem lai. Viéc thay doi cha truong vé giao
quan ly, khai thac Cang Béi V 14 c6 su thay doi hoan canh so véi hd so phap ly
ctia Du an khi céc bén ky két Hop dong Trong truong hop nay, Toa an can xem
xét Biéu 7 cua Hop dong va yéu cau caa Cong ty Hung T vé viéc ap dung BICU
420 B0 luat Dan sy nam 2015 trén ¢é s& danh gia day du céc chang ct, tinh tiét
khach quan ctia vu an dé xac dinh c6 viéc thay ddi hoan canh co ban khi thyc hién
Hop dong hay khong? Sy thay d6i d6 co gay thiét hai nghiém trong dén quyeén loi
cua Cong ty Hung T hay khong dé gial quyét vu an mai chinh xac. Tuy nhién,
trong qua trinh xét xu, Toa an cap so tham va cap phdc tham cho rang doi tuong
cta hop dong chuyén nhuong la ¢ phan caa ba N ma khong lién quan t6i Du an
nén khdng xem xét yéu cau caa Cong ty Hung T vé viéc dé nghi xem xét &p dung
Piéu 420 cua Bo luat Dan sy nam 2015 1a khong dung.

[8] Bén canh d9, tai Piéu 5 cua Hop dong chuyén nhwong co phan quy dinh
“Truong hop bén B thanh todn cham qua thoi han cta 1an thanh toan thi bén B s&
bi phat 0,05%/nga‘1y/s6 tién thanh toan cham va tra 1ai 0,0S%/nga‘ly/sé tién thanh
toan cham, nhung thoi gian tra cham khong qua 30 ngay...”; nhu vay, thoi gian
phat cham tra va lai cham thanh toan chi duogc tinh ti da 1a 30 ngay theo muc
phat va i suit thoa thuan. Tuy nhién, Toa 4n cdp so tham va Toa an cap phiic
tham quyét dinh budc Cong ty Hung T phai thanh toan tién phat (12.376.000.000
dong) bang 8% gi4 tri hop dong con lai theo Piéu 301 Luat Thuong mai va lai
sudt cham thanh toan (57.577.009.000 dong) theo Diéu 306 Luat Thuong mai ké
tir ngay 24/01/2020 va 24/4/2020 dén hét ngay 15/9/2022 1a khong dung vai thoa
thuan cua cac bén theo hop dong vé thoi gian tra cham, mac phat va l3i suat cham
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thanh toan, dan tGi 4p dung sai phap luat, anh hudng nghiém trong dén quyén, loi
ich hop phap cua Cong ty Hung T.

Vi cac 1€ trén,
QUYET PINH:

Cian ctr diém a khoan 2 Diéu 337, khoan 3 Diéu 343, Diéu 345 Bo luat td
tung dan su nam 2015;

1. Chap nhan Quyét dinh khang nghi giam ddc tham s 08/2024/KN-
KDTM ngay 25/3/2024 ctia Chanh an Toa an nhéan dan t6i cao.

2. Hay Ban 4n kinh doanh thwong mai phlc tham s 82/2023/KDTM-PT
ngay 24/7/2023 cta Toa 4n nhan dan cép cao tai Thanh phé H6 Chi Minh va huy
Ban an kinh doanh thuong mai so tham s6 1778/2022/KDTM-ST ngay 28/9/2022
ctia Toa an nhan dan Thanh phé HO Chi Minh vé vu 4n kinh doanh thuong mai
“Tranh chdp hop déng chuyén nhwong cé phan” giira nguyén don 14 ba Nguyén
Thi N véi bi don 1a Cong ty C6 phan Hung T; giao ho so vu an cho Toa &n nhan
dan Thanh phé H6 Chi Minh xét xt lai theo thu tuc so tham dtng quy dinh caa
phap luat.

3. Quyét dinh giam doc tham c6 hiéu luc phép luat ké tir ngay ra quyét dinh.

Noi nhén: 7 TM. HOI PONG THAM PHAN

- Chanh an TANDTC (de bo céo); THAM PHAN - CHU TQA PHIEN TOA
- Vién ki€m sat nhan dan t6i cao (Vu 10);

- TANDCC tai Thanh phé H6 Chi Minh;

- TAND Thanh ph6 H6 Chi Minh (kém h
so vu an);

- Cuc THADS Thanh phb Ho Chi Minh;

- Vu Phap ché va Quan Iy khoa hoc
TANDTC;

- Trung tdm Tu liéu - Thu vién TANDTC,;
- Cac duong su (theo dia chi);

- Luwu: Vu GDKT II (02 ban), TP chu toa,
VP.TANDTC, Hb so vu &n.

Nguyén Viin Diing



