TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH THANH HOA Poc l1ap - Tw do -Hanh phiic
Ban an s6: 21/2020/DS-PT

Ngay 12/3/2020
V/v tranh chap hop dong vay tai san

NHANDANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH THANH HOA

- Thanh phin Hpi dong xét xir phiic thim gom c6:

Tham phan - Chu toa phién toa: Ba: Lé Thi Hi¢u

Cdc Tham phdan: Ba Lé Thi Dung; Ba Lé Thi Phuong Thanh

- Thu ky phién toa: Ba Nguyén Thi Van Anh - Thu ky Toa 4n nhan dan
tinh Thanh Hoa.

- Dai di¢n Vién Kiém sat nhan dan tinh Thanh Hoa tham gia phién
toa: Ba Lé Thi Thanh Tam - Kiém sat vién.

Ngay 12 thang 3 ndm 2020, tai Tru s¢ Toa an nhan dan tinh Thanh Hoa
xét xur phuc tham cong khai vu an thu 1y sé: 08/2020/TLPT-DS ngay 06 thang
01 nam 2020 vé tranh chap Hop dong vay tai san. Do Ban an dan su so tham s6
16/2019/DS-ST ngay 29 thang 11 nam 2019 cua Toa an nhan dan huyén Ngoc
Lac, tinh Thanh Hoa bi khang cdo. Theo Quyét dinh dua vu an ra xét xu phic
tham s6: 24/2020/QDPT-DS ngay 27 thang 02 nam 2020, giita cac duong su:

1. Nguyén don: Chi Ha Thi Gi, sinh nam 1974, c6 mat

bia chi: Lang 61, xa C, huyén N, tinh Thanh Hoa

2. Bi don: Chi Truong Thi C, sinh nam 1973, c6 mat

bia chi: Thon S, xa C, huyén N, tinh Thanh Hoéa

Nguoi khang cao: Chi Truong Thi C

NOI DUNG VU AN

Theo cac tai li€u co trong hd so vu an va dién bién tai phién toa so tham,
ndi dung vu an dugc tom tat nhu sau:

- Trong don khoi kién, cdc ban tw khai va quad trinh gidi quyét vu dn,
nguyén don la chi Ha Thi Gi trinh bay va yéu cau:

Ngay 09/02/2018, chi Ha Thi Gi cho chi Truong Thi C vay s tién
190.000.000°, hai bén c6 viét gidy vay tién, chi Gi la nguoi viet giay, chi C la
nguoi ky vao gidy, thoi han vay 1a 01 thang, khong tinh 131, myc dich vay dé chi

C ddo s6 Ngan hang. Chi Gi 1a ngudi tryc tiép dwa tién cho chi C va chi C la
ngudi truc tiép nhan tién, viéc vay nay 1a giita c4 nhan chi Gi va c4 nhan chi C.



Hét thoi han 01 thang, chi C khong tra sb tién vay cho chi Gi. Mac du chi
Gi da nhiéu lan yéu cau chi C tra ng nhung chi C van khong thuc hién trach
nhiém tra no.

Ngay 13/6/2019 chi Gi nop don khai kién yéu cau Toa an giai quyét bude
chi Truong Thi C phai tra cho chi s tién gdc 1a 190.000.000%; vé 14i suat chi Gi yéu
cau tinh 13i sudt d6i voi sb tién trén, cu thé: Thoi gian tinh 13i tir thang 03/2018 dén
thang 08/2019 1 18 thang, duoc tinh 1di suat 1a 1,6%/thang, s tién 1ai suat la:
190.000.000¢ x 1,6%/thang x 18 thang = 54.720.000°. Téng s6 tién gdc va 1ai chi
Gi yéu ciu chi C thanh toan 1a: 244.720.000°.

Tai phién toa so tham, chi Gi thay ddi vé muc 13 trong don khoi kién, cu
thé chi Gi chi yéu cau chi C phai tra 13i cho chi voi mirc 14i suat 1%/thang, cu
thé 1a 190.000.000% x 1%/thang x 18 thang = 34.200.000%. Chi Gi xin rat mot
phan 14i suét 1a 20.520.000% (54.720.000" - 34.200.000 = 20.520.000%). Tong sb
tién gbe va 13i chi Gi yéu cau chi C thanh toan 1a: 190.000.000 + 34.200.000% =
224.200.000°.

- Tai ban tw khai va cdc tai liéu co trong hé so vu an, bi don la chi
Truwong Thi C trinh bay:

Gitra chi C va chi Ha Thi Gi 1a ¢6 quan hé chi em ho hang vdi nhau.
Ngay 09/02/2018 chi c6 vay cua chi Ha Thi Gi s tién 190.000.000°, muc dich
vay 1a sir dung vao viéc ca nhan, hai bén thoa thuan 1ai suat 1a 3%/ngay va cu
10 ngay chi C tra lai cho chi Gi mot 1an, khong co thoi han tra no goc, chi co
viét ndi dung vay tién vao sb cua chi Gi, khong phai viét vao to gidy nhu chi
Gi giao nop cho Toa an. Trong qua trinh vay tién do chdng chi 6m dau di vién
thuong xuyén, nén diéu kién kinh té kho khan nén chi chua tra duoc dong no
goc cho chi Gi.

Nay chi Gi khoi kién yéu cau chi phai tra sb tién no gbc 1a 190.000.000°,
yéu cau tinh 13i sudt doi voi sb tién trén, cu thé: Thoi gian tinh lai tur thang
03/2018 dén thang 08/2019 1a 18 thang, dwoc tinh 13i 1a 1 ,6%0/thang, s tién 1ai la
190.000.000° x 1 ,6%/thang x 18 thang = 54.720. 000°. Tong ca goc va lai suét:
244.720.000°. Chi C dong ¥V v6i sb tién goc ma chi Gi yéu cau 1a 190.000.000°
va chi khong c6 ¥ kién gi. Dbi véi 14i suat ma chi Gi yéu cau chi C trd nhu trén
13 hoan toan khong dung, vi chi va chi Gi thoa thuan 13i suat 1a 3%/ngay (cu thé
1a 1.000.000° 1a 3.000%/ngay), khi tra 14i thi chi Gi c¢6 ghi vao sb theo doi cua chi
Gi, nay chi C d& nghi Toa an xem xét va can clr theo phap luat giai quyét dé trir
b6t phan 131 chi d3 tra vao tién no gdc.

Tai phién toa so tham, chi C khang dinh chit ky C va Truong Thi C trong
gidy vay tién do chi Gi cung cép khong phai do chi C viét. Toa 4n di huéng dan
cho chi C lam don d& nghi giam dinh chit viét chit ky nhung dén ngay
28/11/2019 chi C lai ¢6 don xin rat don yéu cau giam dinh chir viét chir ky; Chi
C khong co ¥ kién gi vé muc 13i suat 1%/thang va thoi gian tinh 13i suat theo yéu
cau cua chi Gi tai phién toa.



- Tai Ban an sd 16/2019/DS-ST ngay 29/11/2019 ciia Toa an nhan dan
huyén Ngoc Lac, tinh Thanh Hoa

Ap dung: Diéu 463, 465, khoan 2 Diéu 468, khoan 1 Diéu 470 Bo luét
Dan sy ndm 2015; khoan 3 Dicu 26, khoan 1 Diéu 147, khoan 2 Diéu 244, Diéu
271. Khoan 1 Biéu 273 B6 luat T4 tung dan sy. Khoan 2 Piéu 26  Nghi Quyét sd
326/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi khoa 14
quy dinh vé murc thu, mién, gidm, thu, ndp, quan 1y va sir dung 4n phi va 1& phi
Toa an.

1. Chép nhan yéu cau khéi kién cua nguyén don chi Ha Thi Gi

2. Buoc chi Truong Thi C ¢ nghia vu tra cho chi Ha Thi Gi s6 tién géc
12 1900.000.000" (M6t trim chin muoi triéu dong) va sb tién lai suét la
34.200. 000° (Ba muoi tu triéu hai traim nghin dong). Tong cong ca tién gbc va
131 suét 1a 224.200.000¢ (Hai tram hai mwoi bon triéu hai trim nghin dong).

3. V& an phi dan su so tham

Chi Truong Thi C phai chiu 11.210.000 4n phi dan sy so tham c6 gia
ngach. Tra lai cho chi Ha Thi Gi s6 tién tam ung an phi ma chi Gi da ndp 1a
6.100.000¢ theo bién lai thu s6 AA/2018/0006740 ngay 22/8/2019 cua Chi cuc
Thi hanh an dan sy huyén Ngoc Lac, tinh Thanh Hoa.

Ngoai ra Ban 4n so tham con tuyén quyén khang céo va nghia vu thi
hanh &n theo quy dinh phép luat.

- Ngay 09/12/2019, chi Truong Thi C khang cdo véi ndi dung: Xem xét
lai ban an sd 16/2019/DS-ST ngay 29/11/2019 cua Toa an nhan dan huyén
Ngoc Lac, tinh Thanh Hoa

* Tai phién toa phtc thdm

Chi C khang dinh to gidy vay tién do chi Gi cung cap cho Toa an cip so
tham, khong phai chir ky cua chi. Tuy nhién tai giai doan chuan bi xét xur phuc
tham chj C ¢ 1am don dé nghj giam dinh chir ky trong gidy vay tién nhung chi
C da khong nop tam tng chi phi to tung theo thong bao cua Toa an, ly do chi
thay chir ky trong gidy vay tién rat giéng chir ky do chi viét nén chi C khong
yéu cau giam dinh chir ky. Chi C khong cung cap thém tai liéu chimg gi. bé
nghi Hoi dong xét xir xem xét giai quyét theo quy dinh phap luat.

Chi Ha Thi Gi khang dinh chit ky C va Truong Thi C trong gidy vay tién
chi ndp cho Toa 4n cap so tham 1a do chi C viét, chi Gi cam doan néu giam
dinh khong phai chit ky cua chi C thi chi Gi chiu hoan toan trach nhiém trudc
phap luat. Chi Gi de nghi Hoi ddng xét xir budc chi C phai thanh toan cho chi
Gi s6 tién no ca goc va lai la 224.200. 000°. Chi Gi chi yéu cau chi C tra tién 13
suat 1%/thang trén sb tién no gdc 190.000. 000° tir thang 3/2018 dn thang
8/2019, ké tir thang 9/2019 cho dén khi an c6 hiéu lyc phap luat thi chi Gi
khong yéu cau chi C phai tra 3i.

* Pai dién Vién kiém sat nhan dan tinh Thanh Hoa tham gia phién toa
phat biéu quan diém giai quyét vu an ¢ giai doan phuc thim:



- V& t6 tung: Tham phan, Hoi dong xét xir va Thu ky da chap hanh dung
quy dinh ctia phap luat TS tung dan su. Duong sy thuc hién dung quyén va
nghia vu theo quy dinh cta phap luat T tung dan sy.

- V& n6i dung: Khong chip nhan ndi dung khang céo ciia chi Truong Thi C.

- Can ctr: Khoan 2 Diéu 308 Bo luat T tung dan su; Stra mot phﬁn ban an
so tham s6 16/2019/DS- ST ngay 29/11/2019 cta Toa 4n nhan dan huyén Ngoc
Lic, tinh Thanh Hoa, bo sung 15i tuyén dinh chi dbi véi yéu cau rat mot phan
yéu cau khoi kién cua nguyén don.

- V& 4n phi phic tham: Chi C phai chiu an phi phuc thim do khang céo
khong dugc chap nhan.
’ Can ctr cac tai liéuqc() trong hd so vu an, dugc tham tra tai phién toa va y
kién cua dai dién Vién kiém sat nhan dan tinh Thanh Hoa tai phién toa.
NHAN PINH CUA TOA AN:

[1] V& t6 tung: Chi Ha Thi Gi ndp don khéi kién yéu cau toa an giai quyet
hop dong vay tai san gilra ca nhan voi ca nhan dugc quy dinh tai khoan 3 Piéu
26 BO luat T6 tung dan su. Toa an nhan dan huyén Ngoc Lic, tinh Thanh Hoa
thu ly giai quyét 1a ding tham quyén theo quy dinh tai Diéu 35, 39 Bo luat TH
tung dan su.

[2] Xét ndi dung khang cdo cua bi don chi Truong Thi C:

Pon khang cao ctua chi C lam trong thoi han luat dinh va chi C thuc hién
nghia vu ndp tién tam wng an phi phiic tham theo quy dinh phép luat nén duogc
xem xét theo thii tuc phuc tham.

Trong qua trinh giai quyet vu 4n tai cdp so tham, chi Truong Thi C thira
nhén vay cua chi Gi sb tién gbc 1a 190.000.00", hai bén thoa thuan 1ai suat 1a
3%/ngay va cu 10 ngay chi C tra lai cho chi Gi mot 1an, khong c6 thot han tra no
goc, chi C co v1et ndi dung vay tién vao so cua chi Gi. Chi C yéu cau chi Gi phai
xudt trinh quyén s6 ghi ng dé tinh tong s6 tién 13i vuot qua 1%/thang ma chi C
da tra cho chi Gi, dé khau trir vao khoan tién no gbc. Tai don khang co ngay
09/12/2019, chi C trinh bay chi chi vay cua chi Gi 70.000.000° khong phai
190.000.000".

Tai giai doan phtc tham, chi C khong xuét trinh duoc tai liéu ching c dé
ching minh cho ndi dung trinh bay cua minh la c6 can cir. Ngay 11/02/2020,
chi C lam don dé nghi giam dinh chir _ky trong gidy vay tlen do chi Gi cung
cip, nhung sau d6 chi C khong ndp tién tam ung chi phi td tung va tai phién
tda hom nay chi C rat cau dé nghi giam dinh chir ky. Chi Gi khong théng nhat
voi 101 khai cua chi C va yéu cau Toa an cap phuc tham giit nguyén ndi dung
ban an so tham, khong chip nhan khang cao cia chi C.

Tir nhitng nhan dinh trén, Hoi dong xét xur thiy ring ndi dung khang cdo
cua chi Truong Thi C khong cé can ctr chap nhan.



Tai phién toa so tham, chi Gi rat mot phén yéu cau khoi kién vé phén lai
suit 0,6%/thang, cu thé sb tién 20.520.000¢ va khong yéu cau Toa an giai quyét.
Hoi dong xét xir so thAm ¢ nhan dinh chap nhan dinh chi d6i voi phan 1ai sudt
da rat. Tuy nhién, tai phan quyét dinh cta ban an khong tuyén dinh chi ddi voi
yéu cau rat mot phan yéu cau khoi kién ctia nguyén don 1a thiéu sot.

[3] Vé an phi phuc tham: Noi dung khang céo cua chi Truong Thi C
khong dugc chap nhan nén chi C phdi chiu 4n phi phiic thim theo quy dinh ctua
phap luat.

[4] Cac quyét dinh khac cua ban an so tham khong c6 khang céo, khang
nghi ¢6 hiéu luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.

Vi cac 1@ trén;

QUYET PINH:

1. Can ct: Khoan 2 Diéu 308, Diéu 309 Bo luat T tung hinh sy. Diéu
463, 465, khoan 2 Diéu 468, khoan 1 Diéu 470 B luat Dan su nam 2015; khoan
3 Piéu 26, khoan 1 Piéu 147, khoan 1 DPiéu 148 Bo luat TH tung dan sy. Khoan
2 Diéu 26, khoan 1 Diéu 29 Nghi Quyét sé 326/UBTVQH14 ngay 30/12/2016
cua Uy ban Thuong vu Quéc hoi khoa 14 quy dinh vé murc thu, mién, gidm, thu,
ndp, quan 1y va st dung an phi va 1€ phi Toa an.

2. Khong chép nhan khang cao cua chi Truong Thi C, gitr nguyén quyét
dinh ctia Ban an déan sy so tham s6 16/2019/DS-ST ngay 29/11/2019 cua Toa an
nhan dan huyén Ngoc Lac, tinh Thanh Hoa.

X Chép nhan yéu cau khéi kién cua nguyén don chi Ha Thi Gi
Budc chi Truong Thi C ¢ nghia vu tra cho chi Ha Thi Gi sé tlén ng goc
la 1900.000.000° (mot trdm chin muoi tri¢u dong) va s tlen lai la

34.200.000%ba muoi tu triéu hai tram nghin ddng). Téng cong ca tién gdc va
141 12 224.200.000° (hai trim hai mwoi bén triéu hai trim nghin dong).

Ké tir ngdy ban an c6 hiéu luc phap luat, chi Gi c6 don yéu cau thi hanh an,
néu chi C khong thi hanh hoic chim thi hanh khoan tién trén cho chi Gi thi hang
thang chi C con phai tra thém khoan tién 14i cho chi Gi d6i véi sd tién ng gbe theo
mure 13i suit theo quy dinh tai Diéu 357, Piéu 468 B luat Dan su nam 2015.

V& 4an phi dan sy so tham: Chi Truong Thi C phai chiu 11.210.000 an
phi dan su so tham c6 gid ngach. Tré lai cho chi Ha Thi Gi s6 tién tam ung an
phi ma chi Gi di nop 13 6.100.000" theo bién lai thu s6 AA/2018/0006740 ngay
22/8/2019 cua Chi cuc Thi hanh an dan su huyén Ngoc Lac, tinh Thanh Hoa.

An phi dan sy phiic thim: Chi Truong Thi C phai chiu 300.000" 4n phi dan sy
phiic thim nhung duoc trir vao sb tién 300.000° tam tng an phi chi di ndp tai Bién
lai thu s6 AA/2018/0006800 ngay 27/12/2019 cta Chi cuc thi hanh 4n dan su
huyén Ngoc Lac, tinh Thanh Héa. Chi C da ndp du tién 4n phi dan sy phuc tham.

Truong hop ban an dugc thi hanh 4n theo quy dinh tai Diéu 2 Luét Thi
hanh an dan sy thi nguoi dugc thi hanh an, nguoi phai thi hanh an dan su co
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quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hoac bi cudng ché thi hanh an theo quy dinh tai Diéu 6, 7 va Dic¢u 9 Luat Thi
hanh an dan su; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai Biéu 30
Luat Thi hanh an dan su.
3. Sira mdt phan Ban 4n so tham s6 16/2019/DS-ST ngay 29/11/2019 ciia

Tg‘)a an nhan ‘dén huyén Ngoc Lac, ‘ginh Thanh Héa, b6 sung 101 tuyén ,din‘h chi
do61 voi yéu cau rat mot phan yeu cau khoi kién cua nguyén don ve so tién lai
suat 1a 20.520.000°.

4. Céc quyét dinh khac cua ban an so tham khong c6 khang céo, khang
nghi c6 hiéu lyc phép luat ké tir ngay hét thoi han khang cdo, khang nghi.

5. Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
- TAND C#p cao tai HN; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Thanh Hoa;
- TAND huyén Ngoc Lac;
- Chi cuc THADS huyén Ngoc Lic; Paky)
- Céc duong su;
- Luu HSVA.
Lé Thi Hiéu



