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TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO DONG HOI Poc lap - Tw do - Hanh phuc
TINH QUANG BINH

Bén an sb: 24/2023/KDTM - ST
Ngay: 18 — 8 — 2023

V/v: Tranh chip hop dong mua ban
hang hoa

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO PONG HOI, TINH QUANG BINH

Vi thanh phéin Hpi dong xét xiv so thim gom co:
Tham phén - Chii toa phién tod: Ba Nguyén Thi Tuyét Minh.
Cdc Hi tham nhén dén: Ba Pang Thi Thu.
Ba Nguyén Thi Ngan Ha.
Thu ky phién toa: Ba Tran Thi Hoa - Thu ky Toa an nhan dan thanh phd Pong Hoi.

Pai dién Vién kiém sdat nhdn déan thanh phé Pong Héi, tinh Qudng Binh tham gia
phién toa: Ong Nguyén Thanh Chung, Kiém sat vién.

Trong ngdy 18 thang 8 nam 2023, tai tru s& Toa 4n nhan dan thanh phd Pong Hai,
tinh Quang Binh xét xtr so thAm céng khai vu an kinh doanh thwong mai thy 1y so:
16/2023/TLST — KDTM ngay 03 thang 4 nim 2023 vé “Tranh chip hop dong mua ban
hang hoa” theo Quyét dinh dua vu an ra xét xt s6: 114/2023/QDST - KDTM ngay 15
thang 6 nam 2022; Thong bao vé viéc hodn phién toa sd 79/2023/TB-HPT ngay
29/6/2023; Thong bio mé lai phién toa sé 125/2023/TBMLPT-KDTM ngay 12/7/2023;
Quyét dinh hoan phién toa s6: 93/2023/QDST-KDTM ngay ngay 27 thang 7 nam 2023,
gifta cac duong su:

- Nguyén don: Cong ty C6 phan S; dia chi: Thon C, xa N, huyén B, tinh Quang
Binh; dia chi can bao: Khu cong nghiép B, xi T, thanh phd B, tinh Quang Binh; dai dién
theo phap luat: Ong L& Cong T — Giam ddc; dai dién theo uy quyén: Ong Tran Puc P — Ké
toan truéng. Ong P ¢ miit.

- Bj don: Coéng ty TNHH T1; dja chi: S6 A dudng D, phuong B, thanh phé D, tinh
Quang Blnh nguoi dai dién theo phap luat: Ba Nguyén Thi B — Giam dbc; dai dién theo

uy quyen Ong Nguyen Tién N; dia chi: Phuong D, thanh phd B, tinh Quang Binh. Ba B,
6ng N vang mat 1an thir hai khong 6 1y do.

NOI DUNG VU AN:



2

Trong don khéi kién dé ngay 23/3/2023, ban tir khai va trong qud trinh gidi quyét vu
an ciing nhu tai phién toa, nguoi dai dién theo iy quyén ctia nguyén don trinh bay:

Cong ty C6 phan S (sau day sé& viét tat 1a Cong ty S) va Cong ty TNHH T1 (viét tat
la Cong ty T1) di ky 01 Hop dong kinh t& sb: 0324/HDKT/NAII-TT/2021, ngay
24/03/2021 “V/v: Mua ban bé tong thuong phém va dich vu bom”, theo d6, Cong ty S sé&
ban cho Cong ty TNHH T1 bé téng thuong phdm va dich vu bom, chat luong, quy cach,
hinh thtrc thanh toan, dja diém giao hang...dd duoc thé hién day du trong Hop dong kinh té
da néu & trén.

S6 luong hang hoa dd giao va thanh toan tién cy thé nhu sau: Gia tri hang hoa da
xuat ban cu thé tir thang 03/2021 s tién: 173.490.000 dong; thang 04/2021 sb tién:
191.920.000 dong; thang 5/2021 s6 tién: 190.535.000 dong; thang 06/2021 so tién:
247.920.000 ddng; thang 7/2021 sb tién: 32.760.000 dong; thang 8/2021 sd tién:
168.205.000 dong; thang 9/2021 sé tién: 147.630.000 dong; thang 10/2021 sé tién:
49.210.000 dong; thang 11/2021 sd tién: 134.640.000 dong; thang 12/2021 so tién:
61.600.000 dong; thang 01/2022 so tién: 15.840.000 dong; tong s tién cia gia tri hang
hoa di giao 1a 1.413.750.000 dong. Sau khi nhan hang hoa thi bén cong ty T1 da thanh
toan cho Cong ty S s6 tién qua cac thang nhu sau: thang 25/5/2021 tra so tién 340.000.000
ddng; 25/6/2021 thanh toan sb tién 215.945.000 dong; 12/8/2021 thanh toan sd tién
200.000.000 dong; 01/10/2021 thanh toan s tién 150.000.000 dong; 27/10/2021 thanh
toan sb tién 80.000.000 dong; 19/11/2021 thanh toan sd tién 215.725.000 dong; tong sd
tién da thanh toan 1a: 1.201.670.000 dong. S tién con no lai 212.080.000 dong. Cong ty S
trinh bay thém, tai hop dong kinh té s6 0324/HPKT/NAII-TT/2021 ngay 24/03/2021 c6
quy dinh hiéu Iyc hop dong 1a 31/12/2021. Tuy nhién trong thang 01/2022 bén Cong ty S
van cap hang theo yéu cau ciia Cong ty TNHH T1 (tai phiéu giao hang ngay 09/01/2022
kém theo). Gia tri khoi lugng hang hoa da giao 1a: 15.840.000 dong (Muoi 1am triéu tim
tram bén muoi ngan dong) tai hoa don s6 0000027, ngay 19/01/2022. S& di ¢6 viée ndy vi
Cong ty S nghi, cong trinh da gan xong, khéi lugng cip cho cong trinh nay ciing da du, va
phia Cong ty T1 ciing cam két s& thuc hién nghiém thu va thanh toan hét cong no cho
Cong ty S, nén méi c6 viéc xuat hoa don cta thang 01/2022.

Nhu vay, gia tri khoi lugng hang héa ma Cong ty S da giao hang 1a: 1.413.750.000
ddng. Cong ty T1 di thanh toan 13: 1.201.670.000 dong. Sé tién cong ty T1 con ng Cong
ty S la: 212.080.000 dong. Tir dot cudi Cong ty S giao hang cho Cong ty T1 vao thang
01/2022 dén nay Cong ty T1 khong thanh toan thém bat ky mot khoan nao cho Cong ty S
trén tong sd no phai tra. Nhiéu 1an Cong ty S da gui d6i chiéu cong no, lién lac yéu cau
thanh toan, tuy nhién bén Cong ty T1 khong c6 thai do hop tac giai quyét, chiy y cong no
gdy rui ro cao va thiét hai cho cong ty S.

Tinh dén thoi diém xét xtir hom nay 18/8/2023 Cong ty T1 con ng Cong ty S sb tlen
g 1a: 212.080.000 dong S tién 1ai phat sinh do Cong ty T1 da vi pham Hop dong, co y
chay i, chiém dung vén ctia cdng ty S II hon 01 nam qua (13i suat 10% / nim, muc 13i suit
tién vay khong thé chép, theo quy dinh ctia Ngan hang) tinh dén ngay 18/8/2023 la:
55.336.947 déng — Kém theo bang tinh 1di phai tra. Nhu vy, tong sb tién (gbc cong 13i)
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ma Cong ty T1 c6 nghia vu phai tra cho Cong ty S : 212.080.000 dong + 55.336.947 dong
= 267.416.947 dong.

Y kién cua dai dién theo iy quyén cua bi don tai ban ty khai; budi hoa giai:

Cong ty T1 va Cong ty S di ky 01 Hop dong kinh té s6: 0324/HDKT/NAII-TT/2021,
ngay 24/03/2021 “V/v: Mua ban bé tong thwong pham va dich vu bom”, qua trinh mua ban
thi Cong ty T1 ¢6 no tién mua bé téng ciia COng ty S, tuy nhién téng s no bao nhiéu dai
dién theo uy quyén ndm chua rd, vi hién tai chua c6 ban d6i chiéu cong no, xin Toa an cho
cong ty T2 dé kiém tra lai hién Cong ty T1 con ng Cong ty S cu thé 1a bao nhiéu, dé cing
dua ra phuong an giai quyét phu hop.

Pai dién Vién kiém sat nhan dan thanh phd Pong Héi phat biéu quan diém:

* Viéc tuan theo phap luat trong thoi gian chuan bi xét xir: Vé viéc thu 1y vu an:
Pay 1a vu an tranh chap hop dong mua ban, bi don c6 dia chi thudng tri tai phuong b,
thanh phd P nén Toa an thanh phd D thu Iy vu 4n 13 dung tham quyén theo quy dinh phap
luat.

- Qua trinh thy 1y giai quyét vu an Tham phan di thuc hién dung cac tha tuc td tung
theo quy dinh cua phap luat nhu xac dinh dung tu cach tham gia té tung ctia nguyén don,
bi don, tién hanh xac minh sy c6 mat cua bi don, 1ap bién ban vé viéc khong tién hanh hoa
giai duoc, mo phién hop cong khai chimg c@, tién hanh niém yét cac thong bao va quyét
dinh cua Toa an.

* Viéc tudn theo phdp ludat cua HPXX va Thu ky phién toa: Tai phién toa hom nay, HDXX
va thu ky phién toa da thyuc hién day du cac thu tuc theo quy dinh cta phap luat tir thu tuc
bat dau phién toa dén phﬁn x¢ét hoi, tranh luan theo quy dinh cua Bo luat TTDS.

* Poi véi viéc chdp hanh phdp ludt ciia nguoi tham gia té tung: Nguyén don, bi don
d3 thyc hién ding theo quy dinh ctia B luat td tung dan su.

- Vé ndi dung vy an: Can ctr Piéu 50, 51, 306 Luat Thuong mai dé nghi Hoi dong
xét xtr chdp nhan toan bd yéu cau khoi kién ctia nguyén don. Xir budc Cong ty T1 phai
thanh todn cho Cong ty S tong s tién tinh dén ngay 18/8/2023 vai tong sb tien 1a:
267.416.947 dong (trong d6 no gdc: 212.080.000 dong, 14i cham thanh toan: 55.336.947
ddng). Lai tra cham thanh toan sé& tiép tuc tinh cho dén khi Céng ty TNHH T1 thanh toan
xong cong ng.

Budc bi don phai chiu an phi kinh doanh thuong mai c¢6 gid ngach theo quy dinh cta phap
luat. Tra lai tién tam Gng an phi cho nguyén don.

NHAN PINH CUA TOA AN:
Sau khi nghién ctru tai li¢u c6 trong hd so vu 4n dugc thim tra tai phién toa va can
ctr két qua tranh tung tai phién toa, Ho1 déng xét xur nhan dinh:
[1] Vétd tung:
[1.1]. V& tham quyén: Bi don Cong ty TNHH T1 do ba Nguyén Thi B lam Giam
doc 1a nguoi dai dién theo phap luat cé dia chi try sé tai: SO A duong D, phuong D, thanh
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phé b, tinh Quang Binh can ctr diém b khoan 1 Diéu 35; diém a, khoan 1, Piéu 39 cua Bo
Luat t6 tung Dan sy, vu &n thudc tham quyén gidi quyét cua Toa an nhan dan thanh pho
Dong Héi, tinh Quang Binh.

[1.2]. V& quan hé phap luat tranh chap: Cong ty C6 phan S khai kién yéu cau Cong
ty TNHH T1 tra so tién gbc va 1ai cham tra tai Hop dong kinh té s6: 0324/HDKT/NAII-
TT/2021, ngay 24/03/2021 “V/v: Mua ban bé tong thuong pham va dich vu bom”. Cong ty
C6 phan S va Cong ty TNHH T1 1a cac to chirc ¢6 ding ky kinh doanh, muc dich kinh
doanh c6 loi nhuan, day 1a “Tranh chap hop dong mua ban hang héa” trong hoat dong kinh
doanh thuong mai theo qui dinh tai khoan 1 Piéu 30 BLTTDS.

[1.3] Trong qué trinh giai quyet vu an, Toa an tién hanh thu thap chung ctr bang
bién phap yeu cAu co quan c6 thim quyén cung cip chimg ct va Thong bio dua ngu’(n
tham gia t6 tung vao vu 4n. Tai phién tdoa hom nay c6 sy tham gia ctia dai dién Vién kiém
sat nhan dan theo quy dinh tai khoan 2 Piéu 21 B6 luat T6 tung dan su la phu hop, diung
quy dinh cia phép luat.

[1.4] Viéc chap hanh phap luat cta cac duong su: Trong qua trinh Toa an thy 1y giai
quyét vu 4n, Toa an di nhiéu 1an triéu tap cac bén duong su dén Toa an dé tién hanh cac
thil tuc giai quyét vu an theo quy dinh cua phap luat, Dai dién theo iy quyén cta nguyén
don; dai dién theo ty quyén cta bi don dd dén Toa an lam ban tir khai tham gia phién hop
kiém tra viéc giao ndp, tiép can cong khai chimg ctr va hoa gii theo gidy triéu tap cua Toa
an.

[1.5] V& sy c6 mit cla duong su: Ddi voi bi don va dai dién theo uy quyén cua bi
don di duoc Toa an tong dat va niém yét Quyét dinh dua vu an ra xét xtr, Quyét dinh hoin
phién toa, Thong bio mé lai phién toa va Gidy triéu tap tham gia phién toa hop 18 nhung
vang mit khong ¢ 1y do. Do d6, Toa 4n cin clr quy dinh tai diém b khoan 2 Piéu 227 va
khoan 3 Piéu 228 Bo luit t6 tung dan sy xét xir viang mit bi don va dai dién theo uy quyén
cua bi don.

[2] V& noi dung:

[2.1] V& tinh hop phéap, hinh thirc va ndi dung cua hop dong: Hop dong kinh té sd
0324/HPKT/NAII-TT/2021, ngay 24/03/2021 “V/v: Mua ban bé tong thuong pham va
dich vu bom™: “Bén A ddat hang va bén B chap nhan cung tmg bé tong thuong pham, miu
thir hinh 13p phuong (150mmx150mmx150mm) theo TCVN, véi don gid va ndi dung chi
tiét cu thé tai hop déng”; dia diém cung cap: Thanh phd D, tinh Quang Binh”. Hop dong
duoc ky két va thuc hién gitta Cong ty S va Cong ty T1. Xét day 1a hop dong c6 hinh thirc,
noi dung khong trai phap luat va duoc cac chi thé c6 dang ky kinh doanh ky két bai nhiing
ngudi dai dién hop phap nén co gia tri phap 1y rang budc quyén, nghia vu giita cac bén
tham gia ky két hop dong, phii hop véi quy dinh tai Diéu 119 B luat Dan sy nim 2015,
Nguoi tham gia ky két hop dong co niang luc hanh vi dan sy, hoan toan ty nguyén, muc
dich cua hop dong khong vi pham diéu cam cua phap luat, khong trai dao dic xa hoi phu
hop véi quy dinh tai Diéu 117 ctia Bo luat Dan sy nim 2015.

[2.2] V& viéc thuc hién hop dong cta cac bén, Hoi dong xét xur thay rang:
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[2.2.1] Can ct Hop ddng kinh t& 0324/HPKT/NAII-TT/2021, ngay 24/03/2021
“V/v: Mua ban bé tong thuong pham va dich vu bom™: “Bén A ddt hang va bén B chdp
nhdn cung g bé tong thirong pham, mau thir hinh ldp phwong (150mmx150mmx150mm)
theo TCVN, véi don gid va ndi dung chi tiét cu thé tai hop dong”; dia diém cung cdp:
Thanh phé D, tinh Qudng Binh. giita nguyén don bén ban va bén mua bi don. Cé can cir
xdc dinh viéc hai bén cé ky hop dong vé viéc mua bdn bé téng thuwong pham phuc vu thi
cong, cong trinh tai thanh phé D, tinh Qudng Binh.

[2.2.2] Can cit vao Piéu 2 ciia hop dong thi phwong thirc giao nhan nhu sau: -
“Lich giao nhdn bé téng: Bén A ddt hang bén B trude 24 gio bang don ddt hang va bén B
xdc nhdn don dét hang va cung cdp bé tong diing theo thoi gian bén A yéu cau, trong don
ddat hang phdi thé hién ré dia diém, thoi gian cung cdp, khéi lwong, mdc, loai phu gia cia
bé téng. Trong truong hop hai bén cé tré ngai dén ké hoach cung cdp bé téng thi phdi
théng bdo cho nhau it nhat truée 3 gio bang dién thoai.

- Bén A xac nhan cho Bén B nhitng nguoi dwoc giao nhiém vu thay mat Bén A dat,
nhdn hang bao gom nhitng thong tin sau: Ho tén, chuc vu, so dién thoai.

- Gid tri hop dong dwoc tinh todn dira trén khoi lirong bé tong theo yéu cau thuc té
cong trinh da thuc hién. Gia tri cuoi cung cua hop déng dwoc xdc dinh dua trén khoi
lirong dwoc hai bén ky xdc nhdn trong cdc Phiéu giao hang va cdc phiéu giao hang nay la
mdt phan khéng thé tach roi ciia hop dong kinh té nay. Trong qud trinh cung cdp bé téng
cho bén A, bén A ¢ quyén cik ngwoi gidm sdt qud trinh sdan xudt bé tong tai tram tron bé
téng ciia bén B. Néu trong qud trinh do bé téng c6 phat sinh khoi lwong hai bén ciing ban
bac thong nhat cach gidi quyét”.

Ciing tai Piéu 3 ctia Hop dong thi: “Phwong thirc thanh todn: - Can cir vdo cdc
Phiéu giao hang ciia ting dot dé cé xdc nhdn ciia bén A, bén B tong hop va cudi thang hai
bén tién hanh doi chiéu khéi lwong, gid tri thue hién trong thang. - Bén A thanh toan
100% gid tri trong thdng cho bén B trong vong 5 ngay lam viéc. - Bén B xudt héa don gid
tri gia ting cho bén A. - Trong vong 30 ngdy néu khéng phat sinh khoi lwong bén A phdi
thanh toan 100% gia tri con lai cho bén B”.

[2.2.3] Can cir vao khdi luong bé tong ma bén A da giao cho bén B va khéi luong
dich vu bom, van chuyén. Bén A da xuat cac hoa don gia tri gia ting va giri dén dia chi
ctia bén B va nguyén don da thuc hién dang hop dong da ky két. Tong cac hoa don di xuit
tir ngay 31/3/2021 dén 19/01/2022 gom 32 hoéa don nhu sau: Héa don s6 0000395, ky hiéu
NA/20E ngay 31/3/2021; Hoa don s6 0000396, ky hiéu NA/20E ngay 31/3/2021; Hoéa don
s6 0000437, ky hiéu NA/20E ngay 29/4/2021; Héa don s6 0000438, ky hiéu NA/20E ngay
29/4/2021; Hoa don s6 0000498, ky hiéu NA/20E ngay 31/5/2021; Hoéa don s6 0000499,
ky hiéu NA/20E ngay 31/5/2021; Hoa don s6 0000500, ky hiéu NA/20E ngay 31/5/2021;
Hoéa don s6 0000555, ky hiéu NA/20E ngay 30/6/2021; Hoéa don s6 0000556, ky hiéu
NA/20E ngay 30/6/2021; Hoa don s6 0000557, ky hiéu NA/20E ngay 30/6/2021; Héa don
s6 0000558, ky hiéu NA/20E ngay 30/6/2021; Héa don s6 0000589, ky hiéu NA/20E ngay
29/7/2021; Hoa don s6 0000590, ky hiéu NA/20E ngay 29/7/2021; Héa don sd 0000696,
ky hiéu NA/20E ngay 31/8/2021; Hoa don sd 0000697, ky hiéu NA/20E ngay 31/8/2021;



6

Hoéa don s6 0000709, ky hiéu NA/20E ngay 26/9/2021; Hoa don sé 0000742, ky hiéu
NA/20E ngay 18/10/2021; Héa don s6 0000747, ky hiéu NA/20E ngay 28/10/2021; Hoa
don s6 0000774, ky hiéu NA/20E ngay 31/10/2021; Hoa don s6 0000775, ky hiéu NA/20E
ngay 31/10/2021; Héa don s6 0000801, ky hiéu NA/20E ngay 03/11/2021; Hoéa don sb
0000807, ky hiéu NA/20E ngay 06/11/2021; Héa don sb 0000815, ky hiéu NA/20E ngay
15/11/2021; Hoéa don sé 0000821, ky hiéu NA/20E ngay 19/11/2021; Hoéa don sb
0000823, ky hiéu NA/20E ngay 21/11/2021; Héa don sé 0000830, ky hiéu NA/20E ngay
24/11/2021; Hoéa don sd 0000835, ky hiéu NA/20E ngay 26/11/2021; Hoéa don sd
0000914, ky hiéu NA/20E ngay 18/12/2021; Hoéa don s6 0000937, ky hiéu NA/20E ngay
25/12/2021; Hoéa don s6 0000941, ky hiéu NA/20E ngay 26/12/2021; Hoéa don sb
0000948, ky hiéu NA/20E ngay 27/12/2021; Héa don sé 0000027, ky hiéu NA/20E ngay
19/01/2022 véi tong s6 tién 1a: 1.413.750.000 dong. Sau d6 bén B di thanh toan cho bén A
sd tién 13: 1.201.670.000 ddong cu thé: Ngay 25/5/2021 thanh toan sb tién: 340.000.000
dong; ngay 25/6/2021 thanh toan so tién: 215.945.000 dong; ngay 08/12/2021 thanh toan
sd tién: 200.000.000 dong; ngay 01/10/2021 thanh toan sé tién: 150.00.000 dong; ngay
27/10/2021 thanh todn sb tién: 80.00.000 dong; ngay 19/11/2021 thanh toan s tién:
215.725.000 dong; so tién con lai bén Cong ty T1 chua thanh toan 1a 212.080.000 dong.

Do d6, c¢6 cin cir dé xac dinh nguyén don khong phai ty ¥ xuat hoa don ma dya trén
khéi lwong hang di giao dé thyuc hién, nén chap nhan ddi v6i hoa don nay cta nguyén don.
Nhu vay, cho dén thoi diém hién nay bi don van chua thanh toan tiép sb tién géc cho
nguyén don, nén yéu cau khoi kién cua nguyén don 13 ¢6 can ctr. Cong ty T1 khdng thanh
toan no va vi pham thuc hién hop dong 1a bén c6 16i.

[2.2.4] Ké tir khi nguyén don xuat hoa don GTGT cho bi don, cho dén ngay nguyén
don khai kién thi phia bi don khong cung cip chimg ct gi chimg minh viéc nguyén don
cung cap bé tong khong ding khoi luong, chat luong...hodc vi pham gi vé hop dong. Mit
khac bi don ciing khong c6 ¥ kién gi vé viéc nhan dugc héa don GTGT cua bén nguyén
don.

Puoc ghi 6 tai Diéu 5 Hop dong kinh t& d3 néu “ Qui cdch va kiém tra chdt lwong: -
Loai va cwong do bé téng dwoc dap iing theo ding yéu cau ky thudt cia céng trinh. Ldy
mau va diic mau theo TCVN 4453/1995, thi nghiém cuwong d theo TCVN 3118- 93. - Bén
A ¢6 quyén khiéu nai bang van ban: vé khéi leong trong vong 03 ngay ké tir ngay nhdn bé
téng va trieée khi cdu kién bi che ldp, vé chdt luong trong vong 30 ngay ké tir ngay nhdn
bé tong. Sau thoi han trén ma bén B khong nhan bat ky sw khiéu nai nédo thi coi nhw khoi
lirong bé tong da cdp cho céng trinh ddm bdo yéu cau kj thudt va yéu cau dat hang. -
Trong truong hop co khiéu nai vé khoi luwong, bén B co trach nhiém cuw can bo ky thudt
cung voi kj thudt Bén A kiém tra, do khoi lirong thye té dd cung cdp va hai bén ciing tim
phuong hwdng gidi quyét. Sai sét ciia phia bén ndo thi bén dé chiu trach nhiém. - Néu c6
trach nhiém cung cdp cho Bén A day di cdc két qud thi nghiém ciia cdc mau diic tai cong
triwong. Két qua ép mdu déi chieng tai phong thi nghiém trung gian dwoc sw chap nhén cia
Bén A va Bén B la co s¢ dé gidi quyét di dén thong nhdt
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Nguyén don san xuit dam bao chat luong bé tong theo yéu cau dit hang va mac
theo tiéu chuan Viét Nam hién hanh: Ldy mau va diic mau theo TCVN 4453/1995, thi
nghiém cwong do theo TCVN 3118- 93. Nguyén don cung cip bé tong cho bi don tir thang
3/2021 dén thang 01/2022 trong khoang thoi gian dai nhung bi don khong hé c6 phan anh
nao dén chat lugng, khéi lugng bé tong hay bat cir van dé phat sinh nao khac. Pu dé chung
minh chét luong, khdi lugng bé tong do nguyén don giao theo don dit hang cia bi don
hoan toan dung ca sb luong va chit lugng. Nguyén don cung cap bé tong cho bi don tong
khéi luwong 13 1.408m® twong duong 1.413.750.000 dong twong tmg véi khéi luong trén
cac hoa don da xudt cho bi don, trong thoi gian cAp hang bi don khong c6 bat ¢t phan hdi
vé viéc co hao hut khéi luong bé tong. Nhu vay, khang dinh viéc mua ban va d6 bé tong
tai dja ban thanh phd B 1a cd that.

[2.3] Xét yéu cau cta nguyén don vé so tién 1ai do bi don cham thanh toan, Hoi
dong xét xir nhan thay:

Cin ctr vao Diéu 306 ctua Luat Thuong mai nim 2005 quy dinh vé quyén yéu cau
tién 131 do chdm thanh toan nhu sau: “Truong hop bén vi pham hop dong cham thanh todn
tién hang hay chdm thanh todn thi lao dich vu va cdc chi phi hop Iy khdc thi bén bi vi
pham hop dong c6 quyén yéu cau tra tién 1di trén sé tién chdm tra do theo ldi sudt ng qud
han trung binh trén thi truong tai thoi diém thanh todn twong ieng véi thoi gian chdm trd,
trie truong hop co thod thudn khac hodac phap ludt co quy dinh khac”.

Can cr két qua khao sat 13i suat no qua han cua 03 Ngan hang (Ngan hang TMCP
N1 chi nhanh Q; Ngan hang TMCP C1 chi nhanh Q; Ngan hang N2 chi nhanh Q) trén dia
ban thanh phd B xac dinh 1a 14,25%/mim. Do d6, nguyén don yéu cau tinh 13i sudt cham
thanh toan v6i mirc 14i sut 10%/nam 1a phu hop voi quy dinh ctia phap luat nén duoc
chap nhén véi cach tinh 14i cta bi don nhu sau:

Tinh 14i chAm thanh Sé tidn 1ai
STT Ngay Séhoa | Gia tri mua S6 tién da ) tiép_ tinh toan . SO sﬁ chim
don hang thanh toan 1ai Tir ngay De\n ngay | thang t?a,nh
ngay 0an
1 | 31302021 | 0000395 | . 400000 ]
2 | 3/31/2021 | 0000396 2,000,000 ]
3| 41202021 | 0000437 | 100 o0 oo 173400000 | U202 | 41202021 | 29 | 097 | oo0 s
4 | 4/29/2021 | 0000438 2,000,000 ]
5 | /252021 340,000,000 | 366,788,414 | 4/30/202L | 5/25/2021 | 26 | 087 |5 15 739
6 | 5/31/202L | 0000498 | 1,0 o0 o 29401153 | 5/26/202L | 5/31/2021 | 6 | 019 | 4000
7 | 5/31/202L | 0000499 | geoic o
8 | 5/31/2021 | 0000500 6,000,000
9 | 6/25/2021 215945000 | 219084484 | ©/1/2021 | 6/25/2021 | 25 | 083 | 4 506743
10 | 6/30/2021 | 0000555 | oo o0 oo 5546207 | 6/26/2021 | 6/30/2021 | 5 | 007 | o0
11 | 6/30/2021 | 0000556 | 4c ;00 000
12 | 6/30/2021 | 0000557 | 1c1 gen oo




13 | 6/30/2021 | 0000558 2,400,000 i

14 | 7/20/2021 | 0000589 | 40 co 00 ssaa73g0s | T/H202L| 712012021 | 29 | 084 | 00000

15 | 7/29/2021 | 0000590 2,000,000 i

16 | s/12/2021 - | 200000000 | 288,247,726 | /3072021 | 8/12/2021 1 14 | 045 | 155608

17 | 8/31/2021 | 0000696 | 1cc 00 oo 80353334 | 81312021 | 8/31/2021 | 10 | 061 | yoc 1o

18 | 8/31/2021 | 0000697 2,000,000 i

19 | 9126/2021 | 0000709 | 1,7 ca0 o ss0paapl | O/U2021| 912612021 | 26 | 087 | gas oo

20 | 10/1/2021 - | 150,000,000 | 407491436 | 92772021 | 1072021 | 5 | 017 | ggq 007

21 | 10/18/2021 | 0000742 | 1000 000 258,000,643 | 10/212021 | 107182021 | 17 | 055 | ;50 oo

22 | 1012772021 | 80000000 | 277201518 | 1071912021 | 1072772021 | 9 | 029 | goo oo

23 | 10/28/2021 | 0000747 | 10 040 o0 197075251 | 10/28/2021 | 101282021 | 1| 0.03 | g9

24| 10/31/2021 | 0000774 | 1 1o 00 216,060,401 | 10/29/2021 | 10/31/2021 | 3| 010 | oo co,

25 | 10/31/2021 | 0000775 2,000,000 i

26 | 11/3/2021 | 000080 | 1 440 00 200377082 | 1HY2021 | 1132021 | 3| 010 | o0

27 | 11/6/2021 | 0000807 | 1 440 00 sa900561 | 1142021 | 1U62021 | 3| 010 | 0o

28 | 11/15/2021 | 0000815 | 10000 oo 268650273 | 1U/7/2021 | 1L/15/202L | 9 | 030 | coo 4oe

29 | 1U/19/2021 | 0000821 | 19 440,000 | 215,725,000 | 287,312,609 | 11/16/2021 | 11192021 | 4 ) 0.13 | 415 g3

30 | 10/21/2021 | 0000823 | 19 440 000 o1 342562 | 11/20/2021 | 1172172021 | 2| 007 | g 00

31 | 11/24/2021 | 0000830 | 4o 400 000 110,832,613 | L1/22/2021 | 111242021 | 3 | 010 | g o

32 | 11/26/2021 | 0000835 | ;o400 000 130363708 | LU/25/2021 | 111262021 | 2 | 007 | ;1 4o

33 | 12/18/2021 | 0000914 | 14000 40 19875140 | 112712021 | 121182021 | 22 | O.71 | g0 o

34 | 12/25/2021 | 0000887 | 1, 400 000 168,778,407 | 12/19/2021 | 121252021 | 7 | 028 | poo o

35 | 12/26/2021 | 0000841 | ;o000 000 183502182 | 12/26/2021 | 121262021 | 1 | 008 | g0 oo

36 | 12/27/2021 | 0000048 | 11 00 o0 so1 552457 | 12127/2021 | 1202772021 | 1| 003 | oo n0

37 | V1012022 | 0000807 | 1o g0 o0 212,807 676 | 12/2812021 | 1/10/2022 | 23 | 074 | {40000

38 | 8/18/2023 220,088,656 | L/20/2022 | 8/18/2023 | 584 | 18.80 | 1o 4o 5o,
Cong 1,413,750,000 | 1,201,670,000 888 | 29.4 | 55,336,947

Bi don khong thuc hién ding nhu hop dong di ky két, nén nguyén don c6 quyén
yéu cdu tinh 1di chdm thanh toan dbi véi bi don tir thoi diém cham thanh toan, ké tir ngay
xuat hoa don gi4 tri gia tang va trong vong 30 ngay néu khong phat sinh khoi lugng bén A
phai thanh toadn 100% gia tri con lai cua bén B, v&1 mure 121 10%/nam. Xét day 1a y chi tu
nguyén ciia nguyén don, phii hop véi quy dinh ciia phap luat nén Hoi dong xét xir chap
nhan. S tién 13i cham tra bi don phai thanh toan cho nguyén don 13: 55.336.947 dong.

Tir cac muc [2.2], [2.3] Hoi dong xét xtr thay co can cir chdp nhan yéu cau cia
nguyén don: Budc Cong ty TNHH T1 c6 trach nhiém tra cho Cong ty C6 phan S toan bd
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s6 no gdc va 13i cham tra, tam tinh dén ngay 18/8/2023 véi tong sb tién 13: 267.416.947
ddng (trong d6 no gdc: 212.080.000 dong, 1di cham thanh toan: 55.336.947 dong).

[3] Xét y kién cua dai dién theo uy quyén cia bj don mic du di thira nhan qua trinh
mua ban bé tdng Cong ty TNHH T1 c¢6 ng Cong ty S, tuy nhién tong sé ng bao nhiéu dai
dién theo y quyén nam chua rd, vi hién tai chua c6 ban dbi chiéu cong ng, xin Toa an cho
cong ty T2 dé kiém tra lai hién Cong ty T1 con ng COng ty S bao nhiéu. Tuy nhién budi
hoa giai sau d6 bi don va dai dién theo ty quyén ctia bi don ciing khong lién lac va tham
gia d6i chiéu v6i nguyén don; khong cung cap tai liéu chimg ctr dé chimg minh cho y kién
ctia minh, vang mat khong ¢ 1y do tai budi hoa giai cling nhu tai cac phién toa. Vi vay, y
kién cta dai dién theo iy quyén ctia bi don HDXX khong xem xét.

[4] V& an phi: Cin ct Diéu 147 cua Bo luat T tung dan su; Piéu 26 ciaNghi quyét
56 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy banthudng vu Quéc hdi quy
dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sirdung an phi, 1& phi Toa an:

Do yéu cau khoi kién cua Cong ty CO phan S duoc chap nhan nén bi don Cong ty
TNHH T1 phai chju 4n phi kinh doanh thuong mai so tham trén tong sd tién x 5% cua gia
trj tranh chép la: 267.416.947 d6ng x 5% = 13.370.847 dong dé sung quy nha nudc.

Cong ty Co phan S khong phai chiu an phi kinh doanh thwong mai so tham. Tra lai
cho Cong ty C6 phan S sb tién tam tmg an phi 6.336.000 dong da ndp theo bién lai thu tién
tam Ung an phi, 1& phi Toa an s6: 31AA/2021/0001472 ngay 31/3/2023 cia Chi cuc thi
hanh an dan sy thanh phé Pong Hoi, tinh Quang Binh.

[5] V& quyén khang cédo: Cac duong sy co quyén khang cao ban an theo quy dinh
tai Diéu 271 B6 lut T6 tung Dan su ndm 2015.

Vicac lé trén,

QUYET PINH:

- Can ctr: Khoan 1 Diéu 30, diém b Khoan 1 Diéu 35, diém a khoan 1 DPiéu 39; Diéu
227, Diéu 228; PBiéu 266; Diéu 271; Diéu 273 B luét t6 tung Dan su;

- Ap dung céc Diéu 357; 385; 386; 398; 401; 430; 434; 435; 436; 440 Bo luat Dan
sU;

- Ap dung biéu 50, 51 va Piéu 306 Luat Thuong mai nam 2005;

- Cin cir Diéu 147 cia Bo luat T6 tung dan su; DPiéu 26 Nghi Quyét sb
326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 caa Uy ban thudng vu Quédc hoi quy
dinh muc thu, mién, giam, thu, ndp, quan ly va sir dung &n phi, 1€ phi Toa éan:

Tuyén xu:

1. Chép nhan yéu ciu khéi kién cia Cong ty Co phan S.

1.1. Budc Cong ty TNHH T1 phai thanh todn cho Cong ty Co phan S tong sd tién
tinh dén ngay 18/8/2023 1a 267.416.947 ddng, bao gom: No tién hang 212.080.000 ddng,
|ai cham tra: 55.336.947 d6ng.
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Thuc hién ngay sau khi an c6 hiéu lyc.

1.2. Tir ngdy 19/8/2023 cho dén khi tra hét no gdc va 1ai, hang thang Cong ty
TNHH T1 con phai chiu thém khoan tién 1ai trén s6 tién géc cham tra theo mirc 14i suat
tuong ung voi thoi gian cham tra theo quy dinh tai khoan 2 Diéu 468 Bo luat Dan sy ndm
2015.

2. An phi kinh doanh thuong mai so thim:

2.1. Cong ty TNHH T1 phai chiu 4n phi kinh doanh thuong mai so tham 13.370.847
ddng dé sung quy Nha nudc.

2.2. Tra lai cho Cong ty C6 phan S sd tién tam tng an phi 6.336.000 dong dd nop
theo bién lai thu tién tam Ung an phi, 1& phi Toa an sé: 31AA/2021/0001472 ngay
31/3/2023 ctia Chi cuc thi hanh an dan sy thanh phé Pong Hoi, tinh Quang Binh.

3. Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2 cta Luat
thi hanh an dan su thi nguoi1 dugce thi hanh an dan sy, nguoi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic bi
cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 7a, 7b va 9 ctia Luat thi hanh 4n dan
su; Thot hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 cta Luét thi hanh an
Dan su dd duoc sira d6i bo sung nam 2014.

4. An xtr cong khai, dai dién theo Gy quyén cua nguyén don c6 mit c6 quyén khang
céo trong thoi han 15 ngay ké tir ngdy tuyén an so tham (18/8/2023). Bdi vai bi don vang
mit c6 quyén khang cao ban an trong han 15 ngay ké tir ngdy nhan duoc ban an hodc ban
an duoc niém yét theo quy dinh cta phép lut.

Noi nhgn: TM. HOI PONG XET XU SO THAM
- TAND tinh Quang Binh; THAM PHAN - CHU TQA PHIEN TOA
- VKSND TP bong Héi;

- Chi cuc THADS TP Péng Héi;
- Cac duong su;

- Luu Hb so. (Dé kS/)

Nguyén Thi Tuyét Minh
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1.2. Ké tir ngay c6 don yéu cau thi hanh 4n cta ngudi dugc thi hanh an (Cong ty Co
phan S1), cho dén khi thi hanh 4n xong tit ca cac khoan tién, hang thang ngudi phai thi
hanh &n (Cong ty TNHH S2) con phai chiu khoan tién 13i ctia s6 tién con phai thi hanh an,
theo mirc 13i suat qua han binh quéan cua lién ngan hang thuong mai cong bd tai thoi diém
thanh toan, tuong rng vi1 thot gian cham tra.
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