TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH NINH THUAN Poc 1ap - Tw do - hanh phuc

Ban &n sb: 02/2018/LD-PT
Ngay 03 - 10 - 2018

V/V tranh chap yéu cau ngudi
str dung lao dong hoan tra tién
dong tién bao hiém xa hoi; Boi
thuong thiét hai tién bao hiém
x4 hoi; Chi tra tro cép thoi viéc

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH NINH THUAN

- Thanh phan Hgi dang xét xi phac tham gom cé:

Tham phan - Chui toa phién toa: Ong Hang Lam Vién

Céc Tham phan: Ba Tran Thi Bich Hong

Ba Nguyén Thi Luyén

- Thu ky phién toa: Ba Vi Thi Hai Thu — Thu ky Toa an nhan dan tinh
Ninh Thuan

- Pai dién Vién Kiém sdt nhin din tinh Ninh Thudn: Ong Nguyén Hoa
Binh — Kiém sét vién tham gia phién toa.

Ngay 03 thang 10 nam 2018 tai Toa an nhan déan tinh Ninh Thuin xét xir
phlc tham cong khai vu &n thu ly s: 02/2018/TLPT-LD ngay 09 thang 8 nim
2018 vé “Tranh chdp yéu cau nguoi sir dung lao ddng hoan trd tién déng tién
béo hiém xa hoi; Boi thuong thiét hai tien bao hiém xa hoi; Chi tra tro ccfp thoi
viéc”. Do ban an lao dong so tham s6 01/2018/LB-ST ngay 15 thang 6 nim 2018
cua Toa an nhan dan huyén N, tinh Ninh Thuan bi khang cao.

Theo Quyét dinh dua vu &n ra xét xa phlc tham sé: 02/2018/QDPT-LD
ngay 12 thang 9 nam 2018 gitra cac duong su:

1. Nguyén don:

1.1. Ba Pham Thi H1 — sinh nam: 1964;

1.2. Ong Phan Vin H2 — sinh nam: 1963;

1.3. Ong Hoang Manh D1 — sinh nam: 1951;
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1.4. Ong Pham Xuan M- sinh nam: 1961 (da chét);
Ngueoi ké thira quyén va nghia vu t6 tung ciia 6ng My:
- Ba Trén Thi D — sinh ndm: 1958;

- Anh Pham Xuan D — sinh nam: 1980;

- Anh Pham Xuan L — sinh nam: 1989;

Cung dia chi: Thon N1, x4 S, huyén N, tinh Ninh Thuan, théng nhat ty
quyén cho ba Pham Thi H1.

1.5. Ong Tran Quang N — sinh nam: 1954;

1.6. Ba Tran Thi H3 — sinh nim: 1954;

1.7. Ong Nguyén Tién T1 — sinh nam: 1963;

1.8. Ba Vii Thi H4 — sinh nam: 1962;

1.9. Ba Vii Thi D1 — sinh nam: 1955;

1.10. Ba Lé Thi H5 — sinh nam: 1966;

Cung dia chi: Thon N1, xa S, huyén N, tinh Ninh Thuan.
1.11. Ba Bui Thi D2 — sinh nam: 1952;

1.12. Ba Bau Thi L1 — sinh nam: 1963;

1.13. Ba Nguyén Thi K — sinh nim: 1953;

1.14. Ong Nguyén Hong L2 — sinh nam: 1965;

1.15. Ba Nguyén Thi Khanh T2 — sinh nim: 1968;

1.16. Ba Nguyén Thi Ng — sinh nim: 1963;

Cung dia chi: Thon N2, xa S, huyén N, tinh Ninh Thuan.

Nguoi dai dién hop phap cua nguyén don: Ba Pham Thi H1 — sinh nam:
1964 theo Gidy uy quyén ngay 16/12/2014.

Dia chi: thon N2, xa S, huyén N, tinh Ninh Thuan.

Nguoi bao vé quyén va loi ich hop phap cia nguyén don: Luat su Nguyén
Van O — Van phong luat su D thugc Poan luat su tinh Bak Lak.

2. Bi don:

2.1. Vién A

Dia chi: Km14, thon N2, xa S, huyén N, tinh Ninh Thuan.
Nguoi dai dién theo phap ludt: Ong Mai Van H — Vién truong
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Nguoi dai dién theo iy quyén: Ong Phan Cong K. Gidy uy quyén sb
130/GUQ-VNCB ngay 30/8/2018.

Nguoi bio vé quyén va loi ich hop phdp: Ong Hira Thanh Al — Luat su
Vian phong luat su T thudc Poan luét su tinh Ninh Thuan.

2.2.Congty B
Dia chi: Km14, thon N1, xa S, huy¢n N, tinh Ninh Thuan
Ngueoi dai dién theo phdp Iudt: Ong Vit Xuan L — Tong giam ddc

Nguoi dai dién theo ity quyén: Ong Thai Tung A2. Hop dong iy quyén s6
551, quyén s6 3 TP/SCC/HPGD ngay 22/9/2018 Cong chung tai Vin phong
Cong chung V.

3. Ngurol lam chiing:

3.1. NLC1 — sinh nim 1950, ving mit.

Pia chi: duong Z1, phudng P, thanh phd C, tinh Ninh Thuén.

3.2. NLC2, vang mat.

Pia chi: Z2 khu dan cu G, phuong A, Quéan Y, thanh phé Ho Chi Minh.

3.3. NLC3, vang mat.

Pia chi: duong Z3, phuong H, quan B, thanh phd H6 Chi Minh.

4. Nguoi khang céo:

4.1. Ba Pham Thi H1 13 nguyén don va nguoi dai dién theo Gy quyén ctia cac
nguyén don khac.

4.2.Vién A la b1 don.

4.3. Cong ty B la bi don.
NOI DUNG VU AN

Tai don khéi kién dé ngay 27/6/2013 va trong qua trinh giii quyét vu
an, cac nguyén don trinh bay:

1/ Ba Pham Thi H1, ba Tran Thi H3, ong Tran Quang N, ba Bui Thi D2, ba
Pau Thi L1 va 6ng Nguyén Hong L2 trinh bay:

Nam 1986, cac 6ng ba ndp ho so cho phong to chic hanh chinh trung tam,
dugc lanh dao Trung tAm nhén va phan cong vé d6i san xuat do Q1 lam doi
truong. Qua trinh cong tac, luong, bao hiém xa hoi, bao hiém y té cla tat ca cong
nhan san xuat ¢ doi thudc Trung tdm quan 1y déu trir trong san pham bang lua.

Niam 1997, theo Quyét dinh s6 74/QD-TCHC ngay 18/11/1997 chuyén sang Xi
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nghiép B (nay la Cong ty B) cac 6ng ba lién tuc cong tac dén nam 2000, khi nhan
s6 bao hiém xa hoi, ong ba phat hién tir nim 1986 dén nam 1999 Trung tam A
(Vién A) va Xi nghiép B (Cong ty B) khong thuc hién ché d6 bao hiém xi hoi
nén khoi kién yéu cau Cong ty B, Vién A hoan tra tién dong BHXH, chi tra tro
cap théi viéc, bdi thuong thiét hai tién dong BHXH tir naim 1986 dén nam 1999.

2/ Ba Vii Thi D1 trinh bay: Nam 1990, ba ndp hd so cho phong t6 chirc
hanh chinh trung tim, dugc lanh dao Trung tim nhén va phan cong vé doi san
xuat do Q2 lam d6i truong. Nam 1997, theo Quyét dinh s 74/QD-TCHC ngay
18/11/1997 chuyén sang Xi nghiép B (nay 1a Cong ty B) ba lién tuc cong tac dén
nam 2000, khi nhan s6 bao hiém xa hoi, ba phat hién tir ndm 1990 dén nim 1999
Trung tdm A (Vién A) va Xi nghiép B (Cong ty B) khong thuc hién ché do bao
hiém x4 hoi cho ba nén khoi kién yéu cau Cong ty B, Vién A hoan tra tién dong
BHXH, chi tra tro cip thdi viéc, bdi thuong thiét hai tién dong BHXH tir nim
1990 dén nam 1999.

3/ Ong Pham Xuan M trinh bay: Nam 1982, 6ng duoc phan cong vé lam tai
bd mdén nong hoa do Q3 truéng bd mon, nam 1985 chuyén vé doi san xuét do Q1
lam doi trudong. Nam 1997, theo Quyét dinh s6 74/QD-TCHC ngay 18/11/1997
chuyén sang Xi nghiép B (nay 1a Cong ty B) 6ng lién tuc cong tac dén nam 2000,
khi nhan s6 bao hiém xa hoi, dng phat hién tir ndm 1982 dén nam 1999 Trung tdm
A (Vién A) va Xi nghiép B (Cong ty B) khong thuc hién ché do bao hiém x4 hoi
cho dng. Ong khai kién yéu cau Cong ty B, Vién A hoan tra tién dong BHXH, chi
tra trg cap thdi viéc, bdi thuong thiét hai tién dong BHXH tir ndm 1982 dén nim
1999.

4/ Ba Lé Thi H5 trinh bay: Nam 1987, ba ndp hod so cho phong t6 chirc
hanh chinh trung tim, dugc linh dao Trung tim nhan va phan cong vé doi san
xuat do Q1 1am doi truong. Nam 1997, theo Quyét dinh s6 74/QD-TCHC ngay
18/11/1997 chuyén sang Xi nghiép B (Nay 1a Cong ty B) ba lién tuc cong tac dén
nam 2000, khi nhin s6 bao hiém xa hoi, ba phat hién tir nim 1987 dén nim 1999
Trung tdm A (Vién A) va Xi nghiép B (Cong ty B) khong thuc hién ché do bao
hiém x4 hoi cho ba. Ba khai kién yéu cau Cong ty B, Vién A hoan tra tién dong
BHXH, chi tra tro cap thdi viéc, bdi thuong thiét hai tién dong BHXH tir nim
1987 dén nam 1999.

5/ Ba Nguyén Thi K trinh bay: Nam 1987, ba nop ho so cho phong to chirc
hanh chinh trung tam, dugc lanh dao Trung tim nhan va phan cong vé to dau tam
do Q4 lam doi truong. Nam 1997, theo Quyét dinh sé 74/QD-TCHC ngay
18/11/1997 chuyén sang Xi nghiép B (Nay 1a Cong ty B) ba lién tuc cong tac dén
nam 2000, khi nhan s6 bao hiém xa hoi, ba phat hién tir nam 1987 dén nam 1999
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Trung tam A (Vién A) va Xi nghiép B (Cong ty B) khong thuc hién ché do bao
hiém x4 hoi cho ba. Ba khai kién yéu cau Cong ty B, Vién A hoan tra tién dong
BHXH, chi tra tro cip thdi viéc, bdi thuong thiét hai tién dong BHXH tir nim
1987 dén nam 1999.

6/ Ong Hoang Manh D1 trinh bay: Nam 1987, ong ndp hd so cho phong t6
chtc hanh chinh trung tdm, dugc 1anh dao Trung tdm nhéan va phan cong vé doi
san xuat do Q5 lam do6i truong. Nam 1997, theo Quyét dinh sé 74/QD-TCHC
ngay 18/11/1997 chuyén sang Xi nghiép B (Nay 1a Cong ty B) ong lién tuc cong
tac dén nam 2000, khi nhan sd bao hiém x3 hoi, ong phat hién tir ndm 1987 dén
nam 1999 Trung tam A (Vién A) va Xi nghi¢p B (Cong ty B) khong thyuc hién
ché d6 bao hiém xa hdi cho 6ng. Ong khoi kién yéu cau Cong ty B, Vién A hoan
tra tién dong BHXH, chi tra tro cap thdi viéc, boi thuong thiét hai tién dong
BHXH tir ndim 1987 dén ndm 1999.

7/ Ba Vi1 Thi H4 trinh bay: Nam 1986, ba nop hd so cho phong t6 chirc
hanh chinh trung tim, dugc lanh dao Trung tim nhan va phan cong vé to nudi sdu
do Q6 phu trach t6 bao vé thuc vat, nim 1989 chuyén sang d01 san xuét do Q2
lam d6i truong. Nam 1997, theo Quyét dinh s 74/QD-TCHC ngay 18/11/1997
chuyén sang Xi nghiép B (Nay la Cong ty B) ba lién tuc cong tac dén nam 2000,
khi nhan s6 bao hiém x3 hoi, ba phat hién tir nam 1986 dén nim 1999 Trung tam
A (Vién A) va Xi nghiép B (Cong ty B) khong thuc hién ché do bao hiém xa hoi
cho ba. Ong khoi kién yéu cau Cong ty B, Vién A hoan tra tién dong BHXH, chi
tra trg cap thdi viéc, bdi thuong thiét hai tién dong BHXH tir ndm 1986 dén nim
1999.

8/ Ba Nguyén Thi Khanh T2 trinh bay: Nam 1983, ba ndp ho so cho phong
t6 chtrc hanh chinh trung tdm, duoc 1anh dao Trung tdim nhan va phan cong vé
nha tré dé gilr tré, dén nam 1985 chuyén vé ddi san xuét do Q1 lam doi1 truong.
Nim 1997, theo Quyét dinh s6 74/QD-TCHC ngay 18/11/1997 chuyén sang Xi
nghiép B (Nay 1a Cong ty B) ba lién tuc cong tac dén nam 2000, khi nhan s bao
hiém xa hoi, ba phat hién tor nam 1983 dén nam 1999 Trung tam A (Vién A) va
Xi nghiép B (Cong ty B) khong thuc hién ché do bao hiém xi hoi cho ba. Ba khai
kién yéu cau Cong ty B, Vién A hoan tra tién dong BHXH, chi tra trg cap thoi
viéc, boi thuong thiét hai tién dong BHXH tir nam 1983 dén nam 1999.

9/ Ba Nguyén Thi Ng trinh bay: Nam 1987, ba nop hd so cho phong t6
chtc hanh chinh trung tim, dugc 1anh dao Trung tdm nhén va phan cong vé doi
san xuat do Q1 lam doi truong. Nam 1997, theo Quyét dinh s6 74/QD-TCHC
ngay 18/11/1997 chuyén sang Xi nghiép B (Nay la Cong ty B) ba lién tuc cong
tac dén nam 2000, khi nhan s6 bao hiém xa hoi, ba phat hién tir nim 1987 dén
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nam 1999 Trung tam A (Vién A) va Xi nghiép B (Cong ty B) khong thuc hién
ché d6 bao hiém x4 hoi cho ba. Ba khoi kién yéu cau Cong ty B, Vién A hoan tra
tién dong BHXH, chi tra trg cap thdi viéc, bdi thuong thiét hai tién dong BHXH
tir ndm 1987 dén nam 1999,

10/ Ong Nguyén Tién T1 trinh bay: Nam 1983, 6ng ndp hd so cho phong t6
chtrc hanh chinh trung tdm, duoc lanh dao Trung tim nhén va phan cong vé to
diéu tra sau do Q7 lam doi truong thudc bd mon bao vé thuc vat do Q8 lam
truong bd mon. Nam 1986 chuyén sang do6i diéu tra cua Q9. Nam 1988 chuyén
sang doi san xudt ctia Q1. Nam 1997, theo Quyét dinh sb 74/QD-TCHC ngay
18/11/1997 chuyén sang Xi nghiép B (Nay 1a Cong ty B) 6ng lién tuc cong tac
dén nam 2000, khi nhan s6 bao hiém x4 hoi, ong phat hién ttr nam 1983 dén nam
1999 Trung tdm A (Vién A) va Xi nghiép B (Cong ty B) khong thuc hién ché do
bao hiém x4 hoi cho ong. Ong khai kién yéu cau Cong ty B, Vién A hoan tra tién
dong BHXH, chi tra trg cap thdi viéc, bdi thuong thiét hai tién dong BHXH tur
nam 1983 dén nam 1999.

11/ Ong Phan Van H2 trinh bay: Nam 1986, 6ng nop ho so cho phong to
chtrc hanh chinh trung tim, dugc lanh dao Trung tim nhén va phan cong vé doi
san xuat do Q5 lam doi truong. Nam 1997 chuyén sang Trung tim A (Nay la
Vién A) ong lién tuc cong tac dén ndm 2000, khi nhan sé bao hiém x4 hoi, ong
phat hién tr nim 1987 dén nam 1999 Trung tam A (Vién A) va Xi nghiép B
(Cong ty B) khong thuc hién ché d6 bao hiém xa hoi cho 6ng. Ong khai kién yéu
cau Cong ty B, Vién A hoan tra tién dong BHXH, chi tra tro cap thoi viéc, boi
thuong thiét hai tién dong BHXH tir nam 1986 dén nam 1999.

Theo Vin ban s6 312/TTNC-KHTV ngay 25/11/1994 thuc hién quy doi trix
laa thanh tién dé dong bao hiém xa hoi. Nam 1995, thuc hién viéc dinh muc
khoan san xuat va xay dung co cau chi tiét giao khoan bao gom: Phan cb dinh co
thu bao hiém x3 hoi 1a 210kg/ha/vu. Nay cic nguyén don yéu cau hai co quan
trén truy thu s tién ho di déng bao hiém xa hoi trong thoi gian ho cong tic ma
ho khong dugc hudng ché do bao hiém xa ho theo quy dinh cua phap luat. Nay 16
nguyén don yéu cau:

- Vién A hoan tra s tién bao hiém xi hoi va tro cap thoi viec 1a
3.221.082.900 dong, tién boi thuong thiét hai vé bao hiém xa hoi 368.000.000
dong, tong cong: 3.589.028.900 dong.

- Cong ty B hoan tra sb tién bao hiém x3 hoi va trg cip thoi viéc 1a
578.281.200 dong, tién bodi thudng thiét hai vé bao hiém x4 hoi 64.000.000 dong,
tong cong: 642.281.200d.



Tai ban khai, bién ban hoa gidi va qua trinh xét xir, bi don ong Lé
Hoang V 1a ngudi dai dién theo ity quyén cia Vién A trinh bay:

Niam 1985, thuc hién Quyét dinh s6 1126-QD-UBTH ngay 31/10/1985 vé
viéc thu hdi dat cuia Nong truomg N va tap doan H giao cho Trung tam A. Tai
bién ban hop ban giao ngay 03/02/1986 giita Uy ban nhan dan tinh Thuan Hai va
Uy ban nhéan dan huyén N, Uy ban nhan dan xa S, Nong truong N va Trung tim
ngoai viéc ban giao toan bd can bo cong nhan vién da tuyén dung cia Nong
truong N, cac co quan con théng nhét giai quyét vé nhan sy ciia Tap doan H (gom
81 ho voi 383 ngudi) (BL 34). Trung tdm giao khoan san xuit cho cac lao dong
trong Tap doan H khong du diéu kién tuyén dung theo quy dinh dé giai quyét
cong an viéc lam, on dinh doi séng cho ngudi lao dong di cu tu mién Béc, mién
Trung vio sinh séng cing voi nguoi than clia can bd cong nhan vién thudc Trung
tam. Hinh thic giao khoan dat cho cac lao dong thong qua cac doi truong san
xuat dé hop dong giao dat cho nguoi lao dong t6 chirc san xuat; Trung tim dau tu
gidng, vat tu nong nghiép va thu hdi san pham khoan théng qua doi san xuét
twong Ung v6i chi phi dau tu; phan vuot khoan 13 thu nhap ctia nguoi nhan khoan,
néu thiéu nguoi lao dong bu vao. Thoi gian nhan khoan cta nhitng nguoi lao
dong dién ra lién tuc cho dén thang 10/1997 giita Trung tAm va ngudi lao dong
khong xac 1ap quan h¢ lao dong.

Nam 1997, theo Quyét dinh s6 2563/NN/TCCB ngay 07/10/1997 cta Bo
Nong nghiép va Phat trién nong thon tién hanh chia tach hai don vi, Trung tim A
va Xi nghiép B. Thang 11/1997, Trung tdm c6 Quyét dinh sé 74/TCHCC/QP vé
viéc chuyén giao lao dong cho Xi nghiép B (nay 1a Cong ty B), tong cong 206
nguodi gdm 157 cong nhan c6 hop déng va 49 lao dong khong ¢6 hop dong. Do
nhiéu nguyén nhan nén nhiing lao dong chuyén sang Xi nghiép B chua ky hop
dong lao dong (trong d6 co 02 lao dong dang cong tac tai Trung tdm), dén thang
01/2000 méi duge cac co quan ky hop dong va tién hanh 1am s6 bao hiém xa hoi
theo quy dinh.

Thue hién chi dao theo Céng vin s6 941/UBND-NC ngay 15/3/2011 cua
Chu tich Uy ban nhin dan tinh Ninh Thuan, Vién di thong bao, to chirc cho 16
lao dong 1ap hod so va truy ndp tién dong bao hiém xi hoi cho Bao hiém x4 hoi
tinh Ninh Thuan dé ndi lai thoi gian cong tac tir thang 01/1990 dén nam 1999.

Ngay 24/4/2011, Vién A da thyc hién truy thu dong cho Bao hiém xa hoi
tinh Ninh Thuén véi sé tién 1a 210.017.520 dong, trong d6 16 lao dong truy thu
dong 1a 47.304.000 dong, Vién A truy dong 1a 171.713.520 dong (Uy nhiém chi
s6 33). Bao hiém x4 hoi tinh Ninh Thuén tiép nhan ho so va sd tién truy dong bao
hiém x4 hoi cta 16 lao dong (Cong van s6 102/BC-BHXH ngay 10/6/2011). Bé
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dam bao quyén loi ctia nguoi lao dong theo quy dinh ctia phap luat, Bao hiém xa
ho1 tinh Ninh Thuan bao cao Uy ban nhan dan tinh Ninh Thuan xin y kién ctia B
Lao dong — Thuong binh va Xa hoi va duoc trd 101 tai Van ban )
1480/LDTBXH-BHXH ngay 11/5/2012 vé viéc ché d6 bao hiém xa hoi dbi véi
ngudi lao dong néu ré viée thoa thuan hop dong lao dong bang miéng trong
khoang thoi gian kéo dai tir nam 1990 dén nam 1999 gitta Trung tim A va 16 lao
dong 1a khong dung quy dinh ctia Phap 1énh hop dong lao dong va Bo luat lao
dong. Mit khac, hién khong co hd so thé hién quan hé lao dong (hinh thuc, loai
hop dong), quan hé tién luong, tién cong ctia nguodi lao dong tai cac don vi thude
don vi Trung tAm A tir nim 1982 dén nim 1999 nén khéng co co sé dé xem xét
viée truy dong bao hiém xa hoi ddi voi ngudi lao dong nén Bao hiém xi hoi tinh
Ninh Thuén tra lai s6 tién cho ngudi lao dong, nguoi st dung lao dong da truy
dong cho Bao hiém xa hoi tinh Ninh Thuan nén Vién A khong dong ¥ yéu ciu
ctia 16 cong nhan va dé nghi Tda an cin cr quy dinh cua phap luat dé giai quyét.

Tai bién ban liy 10i khai, qua trinh giai quyét va tai phién toa ong
Nguyén Hiru Th dai dién theo iy quyén cia Cong ty B trinh bay:

Theo Quyét dinh s6 2563/NN/TCCB ngay 07/10/1997 cua Bo Nong nghiép
va Phét trién noéng thon vé viéc chia tach hai don vi gom Trung tam A va Xi
nghi¢p B truc thudéc Cong ty bong Viét Nam. Thang 11/1997, Trung tam cé
Quyét dinh s6 74/QD-TCHC ngay 18/11/1997 vé viéc chuyén giao 206 lao dong
cho Xi nghi¢p B (nay Cong ty B), trong d6 c¢6 157 cong nhan lao dong c6 hop
dong va 49 lao dong khong co hop dong. Khi tiép nhan ngudi lao dong Xi nghiép
B van phu thudc vao Cong ty bong Viét Nam. Dén nim 2000, chuyén d6i thanh
Cong ty B thi mdi ky két hop dong lao dong va thuc hién dong bao hiém xa hoi
cho cong nhan. Nay 14 cong nhan yéu cau Cong ty tra lai s6 tién dong bao hiém
x3 hoi tir ndm 1998 dén nam 1999 1a khong c6 co sd nén Cong ty khong dong .

Tai Ban 4n lao dong so tham s6 01/2018/LD-ST ngay 15/6/2018 cua Toa
an nhan dan huyén N, tinh Ninh Thuan quyét dinh:

Cin cr vao diém d khoan 6 Piéu 32, Diéu 147 Bo luat té tung dan su; Nghi
quyét s6 326/2016/UBTVQH ngay 30/12/2016 cta Uy ban thudng vu Qubc hoi
quy dinh vé muc thu, mién, giam thu nop, quan 1y, str dung an phi, 1& phi Toa 4n.

Can ctr Piéu 14 Phap 1énh hop dong lao dong nim 1990; Piéu 27, Piéu 32
va Diéu 147 B luat lao dong nam 1995; Nghi dinh s6 153/2016/ND-CP; Piéu 14
muc 1T Nghi dinh s6 05/2015/ND-CP va Quyét dinh s6 595/2017/QD-BHXH

Tuyén xu:



Chép nhan mdt phan yéu cau khoi kién ctia 16 cong nhan trong viéc doi lai
tién dong bao hiém x3 hoi va tro cép thoi viéc.

Khong chip nhan yéu cau doi boi thudng thiét hai bao hiém xa hoi.

Budc Vién A phai hoan tra lai s6 tién bao hiém x3 hoi cho 16 cong nhan da
doéng trong thoi gian tor nam 1990 — 1997:

- Hoan tra lai mirc dong bao hiém xa hoi: 1.823.698.800 dong.

- Tro cap thoi viéc: 393.700.000 dong.

Cong ty B phai hoan tra lai s tién bao hiém xa hoi cho 14 cong nhan da
dong trong thoi gian tir ndm 1998 — 1999 cac khoan sau:

- Hoan tra lai mirc dong bao hiém xa hoi: 386.845.200 dong.
- Tro cap thoi viéc: 90.300.000 dong.

Ngoai ra ban an con tuyén ve€ an phi, quyén va nghia vu cac bén trong thi
hanh 4n va quyén khang cao cua cac duong su.

Ngay 28/6/2018, Vién A 1a bi don khang cdo ban an lao dong so tham sb
01/2018/LD-ST ngay 15 thang 6 nam 2018 cta Toa an nhan dan huyén N, tinh
Ninh Thuan. Noi dung khang cdo: Stra ban an so tham s6 01/2018/LD-ST ngay
15/6/2018 ctia Toa an nhan dan huyén N theo hudng bac yéu cau khai kién cia
nguyén don.

Ngay 28/6/2018, Cong ty B 1a bi don khang cdo ban an lao dong so thim
s6 01/2018/LD-ST ngay 15 thang 6 nim 2018 ctia Toa 4n nhan dan huyén N, tinh
Ninh Thuan. Noi dung khang cdo: Stra ban an so tham sé 01/2018/LD-ST ngay
15/6/2018 cua Toa an nhan dan huyén N theo hudng bac yéu cau khoi kién cua
nguyén don.

Ngay 29/6/2018, ba Pham Thi H1 l1a nguyén don va la nguoi dai dién theo
lly quyén ciia cic nguyén don khac khang cdo ban an lao dong so tham sd
01/2018/LBD-ST ngay 15 thang 6 nam 2018 cua Toa &4n nhan dan huyén N, tinh
Ninh Thuan. N6i dung khang céo:

- Budc Vién A hoan tra sb tién da dong bao hiém x3 hoi va tro cép tho1 viéc
13 900.982.220 dong;

- Budc bi don phai boi thuong thiét hai vé bao hiém xi hoi so tién 1a
450.000.000 dong, trong d6 Vién A phai boi thuong 386.000.000 dong va Cong
ty B phai boi thuong 64.000.000 dong, cu thé cua timg ngudi mdi nim cong tac 1a
2.000.000 dong.



Kiém sat vién Vién Kiém sat nhan dan tinh Ninh Thuan phét biéu viéc tuan
thu phap luat té tung cling nhu quan diém giai quyét vu an:

- Tham phén, Hoi dong xét xir, cac duong su chap hanh ding phép luat tb
tung tur khi thu ly vu an ciing nhu tai phién toa.

- Nguoi lao dong va ngudi stir dung lao dong khong c6 quan hé lao dong,
khong c6 mic luong, hé s6 luong ciing nhu s6 lao dong tir thoi diém 1982 dén
31/12/1999, vi trong khoang thoi gian nay 16 nguoi lao dong lam viéc theo hinh
thire nhan khoan cong viéc tir cac doi san xuat, khdng truc tiép ky két hop dong
lao dong véi Nguoi sir dung lao dong nén khoang thoi gian nay khong dugc xem
la thoi gian cong tac theo Théng tu sé 13/NV ngay 04/9/1972 cua Bo Noi vu.
Ngay 01/01/1995, B6 luat lao dong nim 1994 c6 hiéu lyc, bat budc ngudi st
dung lao d6ng phai tham gia bao hiém xa hoi cho nguoi lao dong. Thuc té, nguoi
str dung lao dong c6 quy dinh thu khoan bao hiém x& hoi do nguoi lao dong nop
bang IGa (Ndm 1995). Bén nim 2000, ngudi st dung lao dong maéi ky két hop
d6ng lao dong voi ngudi lao dong 1a trai quy dinh cua Bo luat lao dong 1994. Vi
vay chap nhan mot phan yéu cau khang céo cua cac bi don; Khong chap nhan
khang céo cua nguyén don; Dung hé s6 lwong 1.35, muc luong 730.000d tir ngay
01/01/1995 dé tinh cac khoan tro cap thoi viéc, hoan tra tién dong bao hiém xa
hoi cho nguoi lao dong. Hay, dinh chi giai quyét phan yéu cau bdi thuong thiét
hai vé bao hiém x4 hoi vi nguoi lao dong rit yéu cau khai kién, rat yéu cau khang
céo ddi véi phan nay.

NHAN PINH CUA TOA AN:

[1] Vé quan hé phap luit tranh chap, tw cich dwong s, thii tuc to tung

Ban 4n so tham xac dinh thiéu, chua chinh x4c quan hé phap luat tranh
chép vi nguyén don khdi kién yéu cau duoc hoan tra tién dong bao hiém x4 hoi,
bdi thuong tién dong bao hiém xa hoi, tra tién tro cap thoi viéc nhung ban an chi
xéac dinh quan hé tranh chap tién bao hiém xa hoi (Poi lai s6 tién dong bao hiém
xd hoi va trg cap thoi viéc). Tuy nhién, trong phan nhan dinh va quyét dinh ban
an so tham c6 giai quyét ca ba quan hé phap luat tranh chap néu trén nén khong vi
pham nghiém trong thu tuc t6 tung.

Céac nguyén don tranh chip tir thang nam 2007, gii don dén cic co quan
lién quan khiéu nai nhung khong dat dugc théa thuan dan dén ngay 27/6/2013,
nguyén don gui don khoi kién dén Toa an nhan dan huyén N nén khoang thoi
gian khiéu nai cia cac nguyén don khong xem xét dé tinh thoi hiéu khoi kién.
Céc duong sy thuc hién viéc iy quyén phu hop phap luat td tung dan sy duge Toa
an chap nhan.
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Sau khi c6 quyét dinh xét xtr phuc tham, Cong ty B khong yéu cau Luat su
Pham Vin P bao vé quyén va loi ich hop phép, duoc Toa &n cép phlc tham chap
nhan.

[2] Xét khang cao ciia nguyén don, bi don

Pon khang cdo cua cac nguyén don, cac bi don trong thoi han dugc Toa an
cap phic thim xem xét. Cac nguyén don khang cdo mot phan ban an so tham, yéu
cau Toa an cap phuc tham chip nhan khoang thoi gian céng tac tir nam 1982 dén
nam 1989 dé budc cac bi don hoan tra sd tién dong bao hiém, tién trg cap thoi
viée. Khoang thoi gian tir ndm 1990 dén ndm 1999 di duoc ban 4n so thdm chip
nhan nén khong khang céo.

Tai phién toa, nguoi dai dién theo y quyén cta cac nguyén don rat yéu
cau khoi kién khoan tién bdi thuong thiét hai vé bao hiém xa hoi va rat khang cao
d6i voi yéu cau nay dugc cac bi don chdp nhin nén Toa an cip phic tham huy
mot phan ban an so thim, dinh chi giai quyét phan yéu cau nguyén don da rut,
cac nguyén don c6 quyén khai kién lai d6i voi phan yéu cau di rat theo quy dinh
cua phap luat.

Céac bi don khang c4o toan bd ban an so tham, tai phién tda van giit nguyén
ndi dung khang cdo, yéu cau Toa an cap phuc tham bac toan bo yéu cau khaoi kién
cua cac nguyén don. Cac duong sy khong thoa thuan giai quyét vu an.

[2.1] Nguoi dai dién theo Gy quyén ctia nguyén don, ngudi bao vé quyén va
lg1 ich hop phap ctia nguyén don tranh luan:

- Muoi sau ngudi lao dong tham gia lao dong khong thudc ddi tugng nhan
khoan cong viéc nhung do nhiéu nguyén nhan, ngudi str dung lao dong da cb y
lam that lac nhiing tai liéu, ho so vé quan hé lao dong ciia 16 ngudi lao dong, 15i
thudc nguoi sir dung lao dong;

- Muoi sau ngudi lao dong khong duge ky hop dong lao dong tir nim 1999
trg vé trudc din dén khong c6 sd bao hiém, khong c6 ho so vé quan hé lao dong
khong phai do 16i ctia nguoi lao dong theo Diéu 7 Phéap 1énh Hop dong lao dong
nam 1990 (PL.HPLD) nén ngudi lao dong phai duogc tinh cac khoan tién hoan tra
doéng bao hiém xa hoi, tién tro cép thoi viéc dua trén to khai quan h¢ lao dong
dugc ngudi sir dung lao dong chap nhan trong qua trinh giai quyét khiéu nai dé
tinh cac khoan tién cho ngudi lao dong tir nam 1982 dén nam 1999 cho 16 ngudi
lao dong.

[2.2] Vién A tranh luén:
- Mudi sédu nguoi lao dong thudc dién lao dong theo thot vu do thoi diém

trude d6 (Nam 1985), thue hién Quyét dinh sé 1126-QD-UBTH ngay 31/10/1985
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Trung tdm giao khoan san xuat cho céac lao dong trong Tap doan H khong du diéu
kién tuyén dung theo quy dinh dé giai quyét cong an viéc lam, 6n dinh doi séng
cho ngudi lao dong di cu tir Mién Bic, Mién Trung vao sinh séng cing voi ngudi
than cua can b cong nhan vién thudc Trung tim. Hinh thic giao khoan dit cho
cac lao dong thong qua cac doi truong san xuat dé hop dong giao dat cho ngudi
lao dong t6 chirc san xuét, Trung tAm dau tu gidng, vat tu ndng nghiép va thu hoi
san pham khoéan thong qua doi san xuat twong ng véi chi phi dau tu, phan vuot
khoan 14 thu nhap ciia nguoi nhan khoan, néu thiéu nguoi lao dong bu vao; 16
ngudi lao dong khong xac 1ap quan hé lao dong, khéng c6 muc luong, hé sb
lwong, khong c6 quan hé tién luong cho dén ngay 31/12/1999 nén khong cé cin
ctr dé budc Vién A phai bdi thuong;

- Nhitng tai liéu phdi hop giai quyét khiéu nai theo su chi dao cia UBND
tinh Ninh Thuan trudc thoi diém cac nguyén don khoi kién dung dong ndi thoi
gian cbng tac cht nguoi sir dung lao dong khéng bi truy thu; Hién nay nguoi lao
dong da tranh chap thi nhiing phuong 4n thoa thuan truée diy cham duat, do d6
khong chap nhan dung cac thoa thuan nay 1am can cur giai quyét vu an;

- Toa &n cip so tham tuyén buoc Vién A phai bdi thuong cac khoan tién
nhung khong dua ra dugc co sd, can ct phap luat dé xac dinh so tién nhu ban an
so tham tuyén; Do d6 dé nghi Toa &n cap phlc tham stra toan b ban an so tham
theo huéng béac toan bo yéu cau khoi kién cia cac nguyén don.

[2.3] Cbng ty B tranh luan:

- Mudi sau nguoi lao dong khai kién thude lao dong cong nhat theo tiét a
diém 4 Thong tu 13/NV ngay 04/9/1972 cua Bo Noi vu nén khoang thoi gian tir
1982 dén 31/12/1999 khong duoc xem la thoi gian cong tac duoc chiang minh
bang cac vin ban tra 1oi cua Bao hiém xa hoi Viét Nam, Bé Lao dong Thuong
binh va Xa hoi Viét Nam;

- Quyét dinh s6 1126/QDB/UB/TH ngay 31/10/1985 cua Chu tich UBND
tinh Thuan Hai thu héi ruong dat cua Nong truong N, Tap doan H giao cho Trung
tam A thi 16 nguoi lao dong khong thudc bién ché;

- Quyét dinh s6 508/QD/TC/TTNC ngay 12/12/1988 cua Trung tm A
thugc Cong ty Bong Trung wong khoan san lugng, khoan bao hiém x& hoi cho cac
d6i Co khi, O t6 — Van tai; Riéng doi trong trot khéng ¢ ndi dung khoan Bao
hiém x& hoi. Do d6, dé nghi Toa an cap phuc tham sta ban an so tham theo
hudng khdng chap nhan toan bo yéu cau khoi kién cia cac nguyén don.

[3] Toa &n xét thiy:
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Toa an cap so tham khong ap dung cac quy dinh cta phép luat lao dong tai
thoi diém tranh chip, phap luat lao dong tir thoi diém nam 1999 tré vé trude dé
giai quyét vu 4an 14 sai. Ban an so tham tuyén chip nhan mot phan yéu cau khai
kién ctia nguyén don nhung khong vién dan co sd phap 1y cu thé, cach tinh s tién
theo nhu ban an so thim budc cac bi don phai thyc hién nghia vu 1a thiéu can ct.

[3.1] Quy dinh cta phap luat lao dong tir naim 1982 dén 31/12/1994

- Nam 1985 tinh Thuan Hai ban hanh Quyét dinh sé 1126 ngay 31/10/1985
thu hdi dat cua Nong truong N va Tap doan H giao cho trung tam A (Quyét dinh
1126), trong d6 Tap doan H cd 81 ho bao gdm 383 nguoi. Tai bién ban ban giao
ngay 03/02/1986 S¢& Nong nghiép Thuan Hai, UBND huyén N, UBND x& S,
Noéng truong N, Trung tdm A chi dao giai quyét doi song cho lao dong dia
phuong nhu sau: “...Trung tam sé tuyén dung nhitng nguoi c¢é dii tiéu chudn theo
quy dinh cia Sé Lao déng vao coéng nhan, sé con lai sé bé tri sdap xép cong dn,
viéc 1am cho ho nham én dinh doi song thdng qua viéc 1am hop dong, 1am khoan
dé dwoc huong theo két qua lao déng cudi ciing”;

- Quyét dinh s6 508/QB/TC/TTNC ngay 12/12/1988 (BL.395) cua Trung
tam A thudc Cong ty Bong Trung wong, thuc hién khoan san luong, quy dinh:
Céc doi trong trot hinh thirc khoan nhu trudc day, phan tién luong, phu cap da
tinh toan trir trong san luong giao khoan; Bé dam bao doi sbng cho CBCNV
trung tdm phan bd ruong khoan cho cong nhan 0,1ha lam cai thién doi sbng;
0,2ha giai quyét cong an viéc lam mdi vu; Ngoai ra cac doi co trach nhiém huy
dong lao dong theo ké hoach duoc giao cho mdi doi, nhimg cong huy dong ngoai
ruong khoan lta duoc thanh toéan tién luong tuong duong 4kg laa/cong dat dinh
muc. Phu luc kém theo quyét dinh nay thé hién Doi Co khi BHXH 1a 1504d; O 6
van tai BHXH 12 0,70d; Cr 03 thang lan, Trung tam va Doi Trai tién hanh quyét
toan, danh gia két qua san xuat 1 lan. Nhu vay nhitng doi khac khong c6 quy dinh
BHXH trong dé c6 doi trong trot;

Nhitng chitng cur néu trén chimg minh 16 nguoi lao dong dang khoi kién
khong c6 hop dong lao dong, khong dugc vao cdng nhan ma thuc hién cong viéc
khoan theo mua vu thuéc Tap doan H, 16 nguoi lao dong thudc lao dong khoan
khau trong trot nén khong c6 ché do Bao hiém xa hoi. Béi chiéu véi quy dinh tai
tiét a diém 4 Thong tu s6 13/NV ngay 04/9/1972 cta Bo Noi vu quy dinh “Thoi
gian lam cbng nhdt, co viéc thi lam, khéng co viéc lai nghi, nay lam noi nay, mai
lam noi khdc, lam khodn tw do, 1am gia cdng, mang vé nha lam (co quan khong
qudn 1) déu khéng dwoc tinh 14 thoi gian cong tac”.

- Phap 1énh hop ddng lao dong cd hiéu luc ngay 10/9/1990, thira nhan hinh
thirc hop dong bang van ban hoac bang miéng (Piéu 6); Thira nhan hop dong theo
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mua vu hodc cong viéc nhat dinh (Piéu 11); Khi hop dong lao dong vai thai han
xac dinh hoic theo mua, vu két thuc, ma ngudi lao dong van tiép tuc lam viéc va
khong bén nao té y mubn cham dat hop ddng lao dong, thi hop dong lao dong dé
mac nhién tiép tuc cd hiéu luc cho dén khi mot trong hai bén tuyén bd cham dat
(Diéu 14). Trong vu an nay, giita ngudi sir dung lao dong va nguoi st dung lao
dong khong cd hop dong lao dong, khéng c6 mirc luong, khong thoa thuan bao
hiém xa hoi. Cac BL.358, 359, 360 ciing nhu Bién ban cudc hop lién nganh ngay
10/6/1991 gitra Trung tdm A véi UBND huyén N, xa S, xdm J chira dung noi
dung “Ter nam 1986 dén nay theo quyét dinh 1126/ OP/UB-TH ngay 31/10/1985
tdp doan H do Trung tdm quan ly. Giao Xém J cho UBND x& S qudn 1y. Pé gidi
quyét doi song ba con Trung tam A sé cho x0m J muon ddt canh tac”. Noi dung
nay chang minh 1ap luan, tranh luan cua hai bi don la ¢6 can ctr, 16 nguoi lao
d6ng nhan khoan viéc qua cac doi san xuat, muon dat canh tac dé 6n dinh doi
séng nguoi dan thuoc Tap doan H chi khdng thude cong nhan nhu cac nguyén
don tranh luan. Tai phién tda, nhimg nguoi lao dong thira nhan ho biét khong
dugc ky hop dong lao dong, khong duoc huéng cac ché do trong khoang thoi
gian nay nhung khong tranh chap.

- Nghi dinh s6 165-HPBT ngay 12/5/1992 cua HPBT hudng dan Phap
lénh Hop ddng lao dong, trong d6 quy dinh vé sb lao dong tai Piéu 11 khoan 2
nhu sau: “Sé lao dong cdp cho cdc doi twong quy dinh tai khoan 1 Piéu 1 cia
Nghi dinh nay; chwa cdp cho cdc doi twong giao két hop dong lao dong la mot
cong viéc nhat dinh va theo mia, vu c6 thoi han dwéi 1 ndm hodc giao két hop
dong bang miéng”. Nhu vay phép luat lao dong tinh dén thoi diém nam 1992,
nguoi st dung lao dong chua thuc hién s6 lao dong cho 16 ngudi lao dong lam
cong viéc theo mla vu, giao két hop dong bang miéng khong vi pham phép luat
lao dong. Tai phién toa, ngudi lao dong thira nhan khong duoc ky hop dong lao
dong, cong viéc duoc 1am 12 nhan khoan cong viéc tir cac doi san xuét.

[3.2] Quy dinh ctia phap luat lao dong tir ngay 01/01/1995 dén nam 31/12/1999

- B0 luat Lao dong nam 1994 c6 hiéu luc ngay 01/01/1995 quy dinh loai
hinh BHXH bat budc duoc ap dung ddi v4i nhimg doanh nghiép sir dung tir 10
lao dong tré 1én. Nhitng doanh nghi¢p nay, nguoi st dung lao dong, nguoi lao
dong phai dong BHXH theo quy dinh tai Diéu 149, nguoi lao dong dugc huong
cac ché do trg cép dm dau, tai nan lao dong, bénh nghé nghiép, thai san, huu tri
va tir tuat (Khoan 1 Diéu 141). Nguoi lao dong lam viéc ¢ nhitng noi st dung
dudi 10 lao dong, hodc lam nhiing cong viéc thoi han dudi 03 thang, theo mua vy,
hoac lam cac cong viéc co tinh chit tam thoi khac, thi cac khoan BHXH duoc
tinh vao tién lwong do ngudi s dung lao dong tra dé ngudi lao dong tham gia
BHXH theo loai hinh ty nguyén hoic tu lo liéu vé bao hiém (Khoan 2 Biéu 141).
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Nhu vay, t ngay 01/01/1995, nguoi st dung lao dong, nguoi lao dong phai tham
gia bao hiém bat budc. Thuc té dién bién lao dong gitta cac bén duoc thuc hién
dung Bo luat lao dong nam 1994 duoc ching minh nhu sau: Giam dbc Trung tam
A ban hanh ndi dung khoan s6 312/TTNC/KHTV ngay 28/11/1994 khoan san
xuat Lua ndm 1995 tinh ha/vu, bao hiém x3 hoi 210kg (BL.312).

- Nam 1996, nhitng nguoi lao dong dang khéi kién trong vu 4n van duoc
xac dinh 1a lao dong thoi vu: Cac ba H4, K, D1 thudc Boi 3; Cac ba H3, H1, T2,
D2, H5, Ng, L1 va cac 6ng N, T1, L2 thudc Doi 1; Cac 6ng H2, M, D1 thudc Doi
2, duoc ching minh tai cac but luc tir 379, 380 dén 394. Chung ct niy ciing phan
bac ndi dung tranh luan cta nguyén don cho rang 6ng T1 dugc tuyén dung cong
nhan nim 1986 boi vi dén thoi diém ngay 31/12/1999 6ng T1 van thudc ddi
tuong lao dong theo mua vu nhung 6ng T1 cling nhu 15 lao dong khac khong
khiéu nai, tranh chap vé muc luong, hé sd luong.

- Quyét dinh chuyén cong tac sé6 74 TCHC/QDP ngay 15/11/1997 caa Trung
tam A — Cong ty Bong Viét Nam (BL.140) chuyén cac ong, ba c6 tén theo danh
sach hién 1a cong nhan san xuat ciia Trung tdm A sang nhan cong tic tai Xi
nghiép B thudc Cong ty Bong Viét Nam ké tir ngdy 18/11/1997, ché do chinh
sach Trung tam A co trach nhiém hét 31/12/1997. Theo danh sach kém quyét
dinh nay nhing ddi tugng 1a cdng nhan vién thi c6 hé sd luong con cac hop dong
thoi vu thi khong co hé sb luong, trong d6 c6 16 ngudi dang khai kién 1a 6ng H2,
ba H4 thudc Trung tdm A; ba H1, 6ng B1, éng M, éng N, ba H3, éng T1, ba D1,
ba H5, ba D2, ba L1, ba K, dng L2, ba T2, ba Ng thudc Xi nghiép B, cac duong
su thira nhan tai Bién ban dbi chat (BL.583).

- Can cr cic van ban giai quyét khiéu nai, giai quyét tranh chip cua céc
ban, nganh do Chu tich UBND tinh Ninh Thuén chi dao; Van ban tra 161 ciia Bao
hiém x& hoi Viét Nam, B Lao dong Thuong binh va Xa hdi Viét Nam thi gitia
nhimg ngudi lao dong va ngudi sir dung lao dong khong cé quan hé lao dong, tién
cong, tién lwong trong khoang thoi gian ndy nén khéng co can ctr dé tinh thoi
gian cong tac, thoi gian tham gia bao hiém x& hoi. Bao hiém xa hoi Ninh Thuan
tra 161 cho Toa an truong hop xac dinh dugc cd quan hé lao dong trudc ngay
01/01/1995 thi Bao hiém x& hoi ciing chi ghi nhan thoi gian dong bao hiém x& hoi
cho ngudi lao dong chir khdng truy thu BHXH ddi véi nguoi st dung lao dong
hodc nguoi lao dong (BL.581). Tuy nhién, dé dam bao quyén loi cho nguoi lao
dong trén nguyén tic bao vé ngudi lao dong cuia phéap luat lao dong, Toa an chip
nhan quan diém giai quyét vu an ctia Kiém sat vién tai phién toa, khong chip
nhan tranh luan cta nguyén don yéu cau tinh thoi gian tir nim 1982 dén 1989 dé
duoc tinh tro cép théi viée, hoan tra tién dong bao hiém x4 hoi. Chép nhan mot
phan tranh luan cta bi don tinh thoi gian tham gia bao hiém tir ngay 01/01/1995

15



dén ngay 31/12/1999 dé tinh cac khoan tro cap thoi viée, hoan tra tién bao hiém
xa hoi.

[4] Cac khoan tién do nguyén don khéi kién dwge Toa an chip nhin
nhw sau:

[4.1] Tién hoan tra dong Bao hiém x4 hoi

- Khoang thoi gian tir ngay 01/01/1995 dén 31/12/1999 gitta ngudi sir dung
lao dong va ngudi lao dong giao két hop dong bang 10i ndi nén khong cd mirc
luong, hé s6 luong dé tinh bao hiém xa hoi; khong c6 co s¢ xem xét truy dong
BHXH ddi voi ngudi lao dong (BL.223). Co quan Bao hiém x3 hoi cho rang
nhitg trudng hop chua tham gia bao hiém xa hoi tir 01/01/1995 tré vé trude
khong thude doi tuong truy ndp bao hiém x3 hoi.

- B§ luat Lao dong nam 1994, c6 hi¢u luc phap luat tir ngay 01/01/1995
quy dinh 16 ngudi lao dong phai tham gia bao hiém bét budc. Thuc té nguoi su
dung lao dong dugc khoan dong bao hiém nén ngudi st dung lao dong phai co
nghia vu déng bao hiém x4 hoi cho ngudi lao dong theo thoa thuan quy ra san
luong IGa. Tuy nhién néu ap dung gia lua binh quéan theo két qua xac minh cia
Toa 4n cap phic tham (Cong vin s6 2442/STC-QLGCS ngay 17/9/2018 cua So
Tai chinh Ninh Thudn) s& bat lgi cho ngudi lao dong. Do d6, Toa an cip phic
tham chap nhan mirc luong 730.000, hé sb luong 1.35 dung lam co s& ndp bao
hiém xa hoi nim 2001 dé tinh cac khoan hoan tra tién Bao hiém xa hoi nhu sau:

+ Tir ngay 01/01/1995 dén ngay 31/12/1997, Vién A st dung 14 lao dong
gdm cac ong, ba H1, B1, M, N, H3, T1, D1, H5, D2, L1, K, L2, T2, Ng nén phai
hoan tra tién dong BHXH cho mdi nguoi so tién 7.095.600d; Cach tinh: 36 thang
x 20% x (1.35 x 730.0004).

+ Tur ngay 01/01/1995 dén ngay 31/12/1999, Vién A st dung 02 lao dong
gom ong H2, ba H4 nén phai hoan tra tién dong BHXH cho mdi ngudi sé tién
11.826.000d; Cach tinh: 60 thang x 20% x (1.35 x 730.0004).

+ Tir ngay 01/01/1998 dén 31/12/1999, Cong ty B st dung 14 lao dong
gé)m cac ong, ba HI, b1, M, N, H3, T1, D1, H5, D2, L1, K, L2, T2, Ng nén phai
hoan tra tién dong BHXH cho mdi nguoi so tién 4.730.400d; Cach tinh: 24 thang
x 20% x (1.35 x 730.0004).

[4.2] Tién chi tra trg cap thoi viéc

Piéu 42 khoan 1 cta B luat lao dong nam 1994 quy dinh: Khi cham dut
hop dong lao dong ddi véi nguoi lao dong di 1am viéc thuong xuyén trong doanh
nghiép, co quan, t6 chic tir mot nam tré 1én, nguoi st dung lao dong co trach
nhiém tro cap thdi viéc, cir mdi nim lam viéc 12 ntra thang lwong, cong phu cap
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lwong, néu c6. Trong vu an, 16 nguyén don khoi kién trong d6 c¢6 13 nguoi da
cham dut hop ddng lao dong; Hién nay ba T2, ba H5, dng L2 van dang 1am viéc.
Theo quy dinh cua Diéu 42 khoan 1 B luat lao dong nam 1994, thi truong hop
cua ba H5, ba T2, 6ng L2 chwa phat sinh cin cir dé khai kién, 18 ra can phai hay
va dinh chi giai quyét phan yéu ciu ndy cua ban an so tham. Tuy nhién, cac
duong su thira nhan hién nay ba H5, ba T2, dng L2 dang lam thu tuc cham dut
hop ddng lao dong; Cac bi don trinh bay chi giai quyét quyén loi, cac ché do cua
ba H5, ba T2, 6ng L2 tir thoi diém nam 2000 trd vé sau nén Toa &n cap phuc tham
xét thay khong can phai hay mot phan ban an so thAm theo nhan dinh néu trén.

- Nghi dinh 198/ND-CP ngay 31/12/1994 hi¢u luc ngay 01/01/1995 quy
dinh “Thoi gian lam viéc dé tinh tro cdp théi viéc la tong thoi gian da lam theo
cdc ban hop dong lao déng da giao két, ké ca hop dong giao két bang miéng ma
ngueoi lao dong thuee té lam viée cho nguoi sit dung lao déng dé” (Piéu 10 khoan
3 diém a), tuy nhién khoang thoi gian tir 31/12/1994 tré vé trude, 16 ngudi lao
dong 1am viéc theo sy diéu chinh ctia Thong tu sé 13/NV ngay 04/9/1972 cua Bo
Noi nén khong dugc tinh thoi gian cong tac.

- Trong khoang thoi gian tir 01/01/1995 dén 31/12/1999 giita nguoi su
dung lao dong va nguoi lao dong khong c6 quan hé tién luong, tién céng, hé s6
lwong, mutrc lwong nén nén Toa an cap phlc tham chap nhan ding mic luong va
hé sb luong khi dong BHXH nam 2001 dé tinh, cu thé nhu sau:

+ Tur ngay 01/01/1995 dén ngay 31/12/1997, Vién A st dung 14 lao dong
gdm cac ong, ba H1, 1, M, N, H3, T1, D1, H5, D2, L1, K, L2, T2, Ng nén phai
chi tra tién trg cép thoi viéc cho mdi nguoi s6 tién 1.478.250d; Cach tinh: 3 nim x
(1.35 x 730.0004 /2).

+ Tur ngay 01/01/1995 dén ngay 31/12/1999, Vién A st dung 02 lao dong
gom 6ng H2, ba H4 nén phai chi tra tién tro cap thoi viéc cho mdi ngudi so tién
2.463.750d; Céch tinh: 05 nam x (1.35 x 730.000d /2).

+ Tir ngay 01/01/1998 dén 31/12/1999, Cong ty B sir dung 14 ngudi lao
dong nén phai tra trg cip thdi viéc cho cac dng, ba H1, 1, M, N, H3, T1, D1,
H5, D2, L1, K, L2, T2, Ng mdi nguoi 985.500d; Céch tinh: (1.35 x 730.000 x %)
X 2 nam.

[4.3] Tién boi thuong thiét hai

Tai phién toa phiic tham, nguyén don rit yéu cau khai kién; Rut khang cao
d6i véi phan yéu cau nay duoc cac bi don chip nhan nén Tda an cip phuc thim
huy, dinh chi giai quyét phan yéu ciu nguyén don da rat. Nguyén don dugc
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quyén khai kién lai phan yéu cau da rat theo quy dinh cta phap lut t tung dan
su.

[5] Vé an phi

- Vién A thuc hién nghia vu voi s6 tién téng cong 148.613.400d nén phai
chiu an phi so thAm bang 3% cua tong s tién phai thuc hién nghia vu.

- Cong ty B phai thuc hién nghia vu véi sb tién tong cong 80.022.600d nén
phai chiu 4n phi so thim bang 3% ctia tong s tién phai thuc hién nghia vu.

- Cac nguyén don khong phai chiu an phi so tham.

- Do sira ban an so thim nén cac duong su khong phai chiu an phi phiic
tham.

Tir nhitng cin ct néu trén, Toa an cap phuc tham khong chap nhan tranh
luan khang cdo ctia nguyén don, chip nhan mot phan tranh ludn khang céo cua bi
don, chip nhan mot phan yéu cau khoi kién ctua nguyén don, chap nhan quan
diém giai quyét vu an cua Kiém sat vién, stra ban an so tham.

Vi cac 1€ trén,

QUYET PINH:

Ap dung:

- biéu 308 khoan 2, Piéu 32 khoan 1 diém b va d, Piéu 147 khoan 1, Piéu
148 khoan 2, Diéu 313 khoan 6, Piéu 299 cua Bo luat té tung dan su;

- Piéu 48 cua Bo luat lao dong 2012; Piéu 6, 11 Phap Iénh hop dong lao
dong; Piéu 3 va 11 Nghi dinh sb 165-HPBT ngay 12/5/1992 ctia HPBT hudéng
dan Phap lénh Hop dong lao dong; Diéu 141 khoan 1 va 2; Biéu 149 B6 luat lao
dong nam 1994; Nghi dinh 198/ND-CP; Thong tu s6 13/NV ngay 04/9/1972 cua
Bo Noi vu;

- Danh muc &n phi, 18 phi Toa an duoc ban hanh theo Nghi quyét
326/2016/UBTVQH14 ngay 30/12/2016;

- Khoan 2 Diéu 468 Bo luat dan sy 2015;
Tuyén xir:

1. Chap nhan mot phan yéu cau khang co cua Cong ty B; Chap nhan mot
phan yéu cau khang céo cua Vién A; Khéng chap nhan yéu cau khang céo cua
cac ong, ba Nguyén Hong L2, Nguyén Thi Khanh T2, Bli Thi D2, Lé Thi H5,
Pham Thi H1, Nguyén Tién T1, Tran Quang N, Tran Thi H3, Vi Thi D1, Pau
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Thi L1, Hoang Manh D1, Nguyén Thi Ng, Nguyén Thi K, Pham Xuan M, Phan
Van H1, Vii Thi H4.

2. Chap nhan mot phan yéu cau khoi kién cua cac 6ng, ba Nguyén Hong
L2, Nguyan Thi Khanh T2, Bai Thi D2, L& Thi H5, Pham Thi H1, Nguyan Tién
T1, Tran Quang N, Tran Thi H3, Vii Thi D1, Pau Thi L1, Hoang Manh D1,
Nguyén Thi Ng, Nguyén Thi K, Pham Xuan M, Phan Vian H1, Vii Thi H4.

2.1. Budc Vién A phai co nghia vu hoan tra tién dong BHXH cho cac ong,
ba Nguyén Hong L2, Nguyén Thi Khanh T2, Bli Thi D2, Lé Thi H5, Pham Thi
H1, Nguyén Tién T1, Tran Quang N, Tran Thi H5, Vii Thi D1, Pau Thi L1,
Hoang Manh D1, Nguyén Thi Ng, Nguyén Thi K, Pham Xuan M mdi ngudi sd
tién 7.095.600d (Bdy triéu khéng tram chin muoi ldm ngan sdu tram dong). Buoc
Vién A phai c6 nghia vu hoan tra tién dong BHXH cho 6ng Phan Vian H2, ba Vil
Thi H4 mdi nguoi sb tién 11.826.000d (Muwoi mot triéu tam tram hai muoi sau
ngan dong).

2.2. Buoc Vién A phai c6 nghia vu chi tra tro cép thoi viéc cho cac ong, ba
Nguyén Hong L2, Nguyén Thi Khanh T2, Bui Thi D2, Lé Thi H5, Pham Thi H1,
Nguyén Tién T1, Tran Quang N, Tran Thi H3, Vi Thi D2, Pau Thi L1, Hoang
Manh D1, Nguyén Thi Ng, Nguyén Thi K, Pham Xuan M mdi nguoi s tién
1.478.250d. Buoc Vién A phai c¢6 nghia vu chi tra trg cép thoi viéc cho 6ng Phan
Vin H2, ba Vit Thi H4 mdi ngudi sd tién 2.463.750d.

2.3. Budc Cong ty B phai c6 nghia vu hoan tra tién dong BHXH cho cac
6ng, ba Nguyén Hong L2, Nguyén Thi Khanh T2, Bui Thi D2, L& Thi H5, Pham
Thi H1, Nguyén Tién T1, Tran Quang N, Tran Thi H3, Vii Thi D1, Pau Thj L1,
Hoang Manh D1, Nguyén Thi Ng, Nguyén Thi K, Pham Xuan M mdi ngudi so
tién 4.730.4004.

2.4. Buoc Cong ty B phai chi tra trg cap thdi viéc cho cac 6ng, ba Nguyén
Hong L2, Nguyén Thi Khanh T2, Bui Thi D2, L& Thi H5, Pham Thi H1, Nguyén
Tién T1, Tran Quang N, Tran Thi H3, Vi Thi D1, Bau Thi L1, Hoang Manh D1,
Nguyén Thi Ng, Nguyén Thi K, Pham Xuan M mdi ngudi duoc nhan sb tién
985.5004.

2.5. S6 tién caa dng Pham Xuén M do nhiing nguoi thira ké caa dng Pham
Xu&n M 1a ba Tran Thi B, 6ng Pham Xuan D, 6ng Pham Xuan L, nhan.

2.6. Hay mot phan ban an Lao dong so tham sé 01/2018/LD-ST ngay
15/6/2018 ciia Toa 4n nhan dan huyén N, dinh chi giai quyét phan yéu cau boi
thuong thiét hai tién bao hiém x& hoi; Nguyén don dugc quyén khoi kién lai doi
véi phan yéu cau da rat theo quy dinh cua phép luat t tung dan su.
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Ké tir ngay nguwoi dwoc thi hanh dn ¢é don yéu cau thi hanh dn, néu nguoi
phdi thi hanh én chdm tra tién thi phai tra 1di doi véi sé tién chdm tra theo ldi
sudt dwoc quy dinh tai Piéu 468 khodn 2 cia Bé ludt dén sw nam 2015 twong ung
voi thoi gian cham tra tqi thoi diém thanh todn.

3. Vé an phi

3.1. An phi so tham:

- Vién A phai chiu 4.458.4024d an phi.

- Cong ty B phai chiu 2.400.678d an phi.
- Cac nguyén don khong phai chiu an phi.
3.2. An phi phuc tham:

- Vién A duoc hoan tra 300.000d tam tng an phi phic tham theo bién lai
thu tién tam Gng 4n phi, 1& phi Toa an s6 0013569 ngay 28/6/2018 cta Chi cuc
Thi hanh &n dan sy huyén N.

- Cong ty B duoc hoan tra 300.000d tam tmg an phi phuc thim theo bién
lai thu tién tam Ung an phi, 1 phi Toa 4n s6 0013570 ngay 28/6/2018 cuia Chi cuc
Thi hanh 4n dan sy huyén N.

Truong hop Ban an, Quyét dinh dugc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh
an dan sy c6 quyén thoa thudn thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén
Thi hanh 4n hodc bi cudng ché Thi hanh an theo quy dinh cac Diéu 6, 7 va 9 cia
Luat Thi hanh an dan sy; thot hi¢u Thi hanh an duogc thyc hién theo quy dinh tai
Diéu 30 ctia Luat Thi hanh 4n dan su.

An xtr phuc tham cong khai c6 hiéu lyc thi hanh ké tir ngay tuyén an
(03/10/2018)./.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM
- Duong sy (21); THAM PHAN — CHU TQA PHIEN TOA
- VKSND tinh Ninh Thuan (1);

- TAND huyén N (1);

- Chi cuc THADS huyén N (1);

- Phong KTNV&THA (1);

- Luu ho so, 4n van, HC-TP (3).

Hang Lam Vién
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