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TAI PA NANG Doc 1ap - Tu do - Hanh phuc
UY BAN THAM PHAN
Quyét dinh giam ddc thim
S6: 71/2019/DS-GPT
Ngay: 26/11/2019
VIv: “Tranh chdp yéu cau thuc hién
nghia vu trd tien theo théa thudn

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

o UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phdn Uy ban Thdm phan Toa an nhan dan cdp cao tai Pa Nang
gom co:

Tham phan - Chu toa phién toa: Ong Vii Thanh Liém;

Cac Tham phan: Ong Nguyén Vin Tién va 6ng Nguyén Thanh Long.

- Thw ky phién toa: Ba Nguyén Thi Thoa — Thu ky Toa 4n nhan déan cp cao
tai Ba Nang.

- Pai dign Vign kiém sat nhan dan cdp cao tai Pa Niang tham gia phién
tdoa: Ong Nguyén Thé Vinh - Kiém sat vién.

Ngay 26 thang 11 nam 2019, tai tru s& Toa 4n nhan dan cip cao tai Pa Nang
mo phién toa giam dbc tham xét xt vu an dan sy “Tranh chap yéu cdu thyc hién
nghia vu tra tién theo théa thudn ”, gitta cac duong su:

1. Nguyén don: Ba Nguyén Thi Bich Nh; sinh nam 1961; cu tra: T6 4,
phuong AP, thi xa A, tinh Gia Lai.

2. Bi don: Ong Nguyén Th, sinh ndm 1954; cu tri: T6 3, phudng AP, thi xa
A, tinh Gia Lai.

3. Nguoi c6 quyén loi, nghia vu lién quan: Ba Huynh Thi Kh, sinh nim
1958; cu tra: T6 3, phuong AP, thi x4 A, tinh Gia Lai.

NOI DUNG VU AN:

Theo don khéi kién dé ngay 16/11/2014 va qué trinh gigi quyét vu an, nguyén
don ba Nguyen Th; Bich Nh trinh bay:

Ba la chu cira hang béan tap hda tai nha. Khoang thang 7/2010, 6ng Nguyén Th
(1a chau goi ba bang mo) dén cira hang mua cac nhu yéu pham nhu thudc 14, mi tom,
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nhang, dén, card dién thoai,... dé di nui tim tram. Vi khéng c6 tién thanh toén nén éng
Th d nghi ba cung cap nhu yéu pham nhu trén cho mdi chuyén di nui ctia dng Th, néu
6ng Th tring tram thi s& chia cho ba 30% tng sé tién ban tram. Théng nhat véi dé nghi
cua dng Th, tir thang 7/2010 dén 16/01/2013 ba da cung cap hang hoa va tién mat cho
6ng Th tong cong khoang 105.400.000 déng. Hau hét cac chuyén di trude do, 6ng Th
déu khong tim duoc trAm nén ba phai chiu 15. Bén khoang 20 gid ngay 23/3/2013
(12/02/2013 &m lich), ba Huynh Thi Kh 1a vo 6ng Th dén nha dua cho ba 2.000.000
dong néi 1a 6ng Th di tim tram vai 6ng Chin Q (L& Kim Q) triing trim ban dugc
15.000.000 ddng, chia d6i mdi nguoi duoc 7.500.000 dong, dng Th chia cho ba Nh theo
thoa thuan 30% la 2.000.000 dong. Sau do, ba tim hiéu thi duoc biét dng Th cling véi
6ng Chin Q tring tram dugc 1.600.000.000 dong. Ong Th dugc chia 800.000.000 dong
nhung khong chia du cho ba 30% nhu thoa thuan. Do d6, thang 12/2013, ba khoi kién
yéu cau 6ng Th tra cho ba s6 tién néu trén nhung sau d6 ba rat don khoi kien. Nay ba
tiép tuc khoi kién yéu cau éng Th thyc hién viéc thanh toan cho ba 240.000.000 dong
nhu thoa thuan.

Bi don 6ng Nguyén Th trinh bay:

Ong khdng c6 quan hé 1am an, khong nhan hang hoa, tién dau tu hay thoa thuan
gi Vi ba Nh vé viéc chia tién tring tram nhu ba Nh khai. Hién nay, gia dinh 6ng khong
no ba Nh bat ky mot khoan tién nao.

Nawoi ¢d quyeén loi lién quan ba Hupnh Thi Kh (vor 6ng Th) trinh bay: Nha ba va
nha ba Nh ¢ gan nhau nén ba hay dén cira hang caa ba Nh mua hang 1a mam, mudi, ...
dé chi dung cho gia dinh. Vi hoan canh khé khin nén ba hay mua no, khi ndo c6 tién thi
tra. Gia dinh ba mua ng caa ba Nh trong rat nhiéu nam, tong so tién ng khoang
1.640.000 dong. Ong Th khong c6 viéc 1am nén thuong xuyén di ndi tim trdm nhung
khong trang. Pén dau nam 2013, dng Th di cung 6ng Lé Kim Q tring tram va duoc
chia 800.000.000 ddng, 6ng Th vé dua cho ba 700.000.000 ddng nén ba dén cira hang
ba Nh tra no. Do tring trim nén ba dua luén ba Nh 2.000.000 dong, khéng ly lai tién
thira chtr khdng ¢d viée ba dua 2.000.000 dong cho ba Nh 1a chia 30% tién tring tram
nhur ba Nh khai. Hién nay, gia dinh ba khong ng tién ba Nh nén khong dong y vai yéu
cau cia ba Nh.

Nguoi 1am chiing dng Lé Kim Q trinh bay: Ong véi 6ng Th cting nhau di nii tim
trAm tir rat 1au nhung 6ng chua bao gio nghe 6ng Th, ba Nh hodc ngudi khéc néi vé
viéc 6ng Th nhan nhu yéu pham cua ba Nh, réi théa thuan chia tién nhu ba Nh trinh
bay. Ong xé&c nhan 6ng va 6ng Th tring tram dugc 1.600.000.000 dong, 6ng Th dugc
chia 800.000.000 dong 14 dung.

Ngwoi 1am ching dng Nguyén Hang H trinh bay: Ong 1a em trai ctua chong ba
Nh, 1a cau ho caa 6ng Th. Khoang thang 7/2010, Ong va 6ng Th di nti tim tram Véi
nhau nhung déu bi 16 do khong tim duoc tram. Ong va 6ng Th thoa thuan dén nhan tién
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sam chuyén cua ba Nh véi thoa thuan néu tring sé chia cho ba Nh 20%, con 6ng véi
6ng Th duoc 80%. Nhiing chuyén di ndi sau d6, ong c6 nhan cua ba Nh lan dau 1a
500.000 dong, cac lan tiép theo 13 600.000 dong; con éng Th thi Iy thudc 14 va card
dién thoai nhung khong trang trAm nén chua chia tién cho ba Nh duoc lan nao. Dén
thang 4/2011, do me 6ng dau nang nén 6ng khong di nai nita, 6ng Th di cung nhiing
ngudi khac nén 6ng hoan toan khéng biét gitta ba Nh véi 6ng Th ¢6 thoa thuan nhu thé
nao nhung c6 1an nghe 6ng Th néi “di hodi ma khéng c¢é gi nén mo bd buén, néu tring
thi chia cho mg30%” va “nay nhdn dau tw la 7/3 khéng phdi 812 niza”.

Nguoi lam ching ba Truong Thi K trinh bay:

Ba 1a hang xom ctia ba Nh. Pau nam 2013, t6i dén nha ba Nh mua mi goi, toi co
nghe cudc ndi chuyén giita ba Kh (vo dng Th) véi ba Nh khi dén nha ba Nh mua mi thi
thay trong nha déng ngudi nén ding lai ndi chuyén. Trudce d6 toi c6 nghe chong toi NG
chi Th di ring véi chi Q tring tram khoang 1.700.000.000 dong nén t6i c6 hoi cd Kh
1a “chu di ring tring nhiéu lam ha?” thi ¢6 Kh ndi véi toi: “tring tram gi ddu, diroc
15.000.000 déong théi, chia ra chi Th duwgc 7.000.000 dong, nay chia 70% cho chong
t6i, 30% cho mo bdy nén chong 16i (Th) dwge 5.000.000 dong, Mo bay (Nhung) duroc
2.000.000 dong”. Vé viéc dau tu hang héa di ring thi ba chi nghe ba Nh n6i lai chir ba
khéng biét chinh xac thé nao (but luc 97-98).

Ngwoi 1am chieng 6ng Nguyeén Phuc Th trinh bay:

T6i 1a hang x6m cua ba Nh. Khoang thang 3/2013, t6i di d4 bong vé ¢ ghé vao
nha ba Nh udng nudc. Tai day toi 6 nghe moi nguoi tu tap néi chuyén. T6i co nghe cd
D hang xém nha ba Nh néi gitra ba Nh, 6ng Th va ba Kh ¢6 lam in tim dugc tram
khoang 6.000.000 dong dén 7.000.000 dong, chia theo ty I¢ 7/3, tuc 1a ba Kh, dng Th
duoc 70%, ba Nh 30%. T6i c6 nghe ba Kh néi viéc chia 7/3 nay da duoc vo chong ba
Kh va ba Nh thoa thuan vai nhau, di ¢én ndm 2013 1a duoc 03 nam (but luc 99).

Ngueoi 1am ching ba Nguyén Th; Minh Th trinh bay:

T6i 1a hang x6m cua ba Nh. Khoang thang 3/2013, t6i c6 dén nha ba Nh mua
hang, thiy dong nguoi nén ngoi lai nghe chuyén giita ba Nh véi ba Kh. Chuyén 1a ng
Th ly tién cta ba Nh di nai tim trdm dén nam 2013 13 dung ba nam. Nghe ba Kh néi
thang 1/2013 am lich, ba Nh dua 6ng Th 50.000 dong va 01 cay thube dé di nai véi ong
Chin Q, di nui va trang trAm duogc 15.000.000 ddng, trir 1.000.000 dong an nhau con lai
chia d6i mdi nguoi duge 7.000.000 dong, gio dua cho ba Nh ty 1¢ 7/3 tic ba Kh 70%,
ba Nh 30% la 2.000.000 dong, tra tién ng mam mudi cho ba Nh 1.750.000 déng, cho
thém 1 chin 2.000.000 déng. Toi thay ba Kh dua da 4.000.000 ddng cho ba Nh, sau do
cho con ba Nh 200.000 déng, cho ¢6 B 20.000 dong. Tiép do ba Kh ¢ néi, sau nay di
vé néu tring ba ty s& cho con ba Nh mét ty, con hai ty la ba Kh va ba Nh chia 7/3 (but
luc 101-102)

Ngwoi lam chieng 6ng Nguyén Thanh trinh bay:
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T6i 1a cau ho xa caa 6ng Th va bac ho xa ctia ba Nh. Vao ngay 23/3/2013, toi dén
nha ba Nh mua thuéc 14 thdy dong nguoi nén t6i co dimg lai nghe chuyén. Luc d6 c6 ca
Nh va Kh, t6i nghe Nh n6i véi t6i 1a chau Th di nai vé tring tram, rdi Nh gio cho t6i
thay 2.000.000 dong trén tay va néi do Kh tra cho chau. Téi thdy Kh cho con caa Nh
200.000 ddng, cho Puc 20.000 dong, t6i khdng nghe Kh néi gi hét, ciing khong biét
viéc thoa thuan lam an gitra Nh va Th nhu thé nao (bat luc 105).

Ngwoi 1am chieng ba Nguyén Thi Tuyét S trinh bay:

T6i la hang xom cua ba ba Nh. Ngay 23/3/2013 ti ¢ qua nha ba Nh mua trang
thi thy déng ngudi nén ding lai nghe chuyén. Lic d6 t6i nghe ba Nh khoe véi t6i 1a ba
Nh c6 thoa thuan 1am in rdi duoc chia ty 18 7/3 (tic 70% cho dng Th, 30% cho ba Nh),
t6i chi nghe noi vay chtr khdng thay viéc chia tién thé nao (but luc 107).

Nawoi 1am ching 6ng Nguyén Vén Th trinh bay:

T6i c6 mdi quan hé ho hang voi ba Nh va 6ng Th. Ngay 23/3/2013, t6i di da
bong vé roi ghé quan ba Nh udng nudc. Lic d6 trong nha ba Nh c6 dong nguoi dang
n6i chuyén véi nhau. Toi ¢6 nghe ba Kh ndi véi ba Nh va vai ngudoi nita 1a néu 6ng Th
di lam ring vé trang tram thi s& chia 7/3 tac 70% cho dng Th, 30% cho ba Nh. Tdi chi
nghe néi chuyén nhu vay con cd thoa thuan ky gidy to gi thi t6i khong biét (bat luc
107a).

- Tai Ban an dan sy so tham sb 34/2015/DS-ST ngay 21/10/2015, Toa an nhan
dan thi x& A, tinh Gia Lai quyét dinh:

Ap dung Piéu 25, Piéu 33; Diéu 131; khodn 1 Diéu 210; Piéu 238 Bé ludt to
tung dan sw; Piéu 280; Piéu 282 BS lugt dan su, khodn 3 Piéu 27 Phap Iénh an phi, I¢
phi Toa an, tuyén xuz:

Bac yéu cau khoi kién cia ba Nguyén Thi Bich Nh vé viéc yéu cau 6ng Nguyén
Th phdi thuc hién nghia vu tra sé tién 240.000.000 dong cho ba Nh.

Ngoai ra, Ban an so tham con quyét dinh vé phan an phi va thong béo quyén
khang céo cho cac bén duong su.

Ngay 03/11/2015, ba Nh khang co toan bd ban an so tham.

- Tai Ban an dan sy phic tham sé 30/2016/DS-PT ngay 17/5/2016, Toa an
nhan dén tinh Gia Lai quyét dinh:

Khong chdp nhdn khang céo cia ba Nguyén Thi Bich Nh, gi@ nguyén cac
quyét dinh cia bdn dn so tham.

Ngoai ra, Ban an phc tham con quyét dinh vé phan an phi dan sy phuc tham.

Ngay 06/6/2016, ba Nh c6 don dé nghi xem xét theo thu tuc giam doc tham dbi
véi ban an phlc tham néu trén va yéu cau duoc giam dinh cac dia ghi am cudc noi
chuyén gitta ba vai éng Th, ba Kh.

- Tai Khang nghi giam déc tham sé 22/2019/KN-DS ngay 14/10/2019, Chanh
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4n Toa an nhan dan cip cao tai Pa ning khang nghi dbi véi Ban &n dan sy phic
tham sé 30/2016/DSPT-PT ngay 17/5/2016 cia Toa an nhan dan tinh Gia Lai; dé
nghi Uy ban Tham phan Toa &n nhan dan cap cao tai Pa Nang xét xir giam dbc
tham theo hudng huy toan bo Ban an dan sy phlc thim néu trén va Ban an dan sy so
tham sé 34/2015/DS-ST ngay 21/10/2015 cua Toa an nhan dan thi xa A, tinh Gia
Lai; giao hd so vu &n cho Tda an nhan dan tinh Gia Lai xét xt lai theo thu tuc so
tham.

- Tai phién toa giam ddc tham, dai dién Vién kiém sat nhan dan cép cao tai
DPa Ning dé nghi Hoi dong xét xtr giam dbc thim chip nhan toan bd khang nghi
ctia Chanh 4n Toa 4n nhan dan cép cao tai Pa Nang.

NHAN PINH CUA TOA AN:

[1] Ba Nguyén Thi Bich Nh khai kién yéu cau Toa an budoc 6ng Nguyén Th
thanh todn cho ba sé tién 240.000.000 ddng Vi cho rang giira ba va 6ng Nguyén Th
c6 thoa thuan miéng 1a ba Nh dau tu hang hoa gom céc nhu yéu pham cho 6ng Th
dé éng Th di nGi tim trAm, néu 6ng Th tring tram thi s& chia cho ba 30% tong s6 tién
ban tram. Tur thang 7/2010 dén 16/01/2013, ba di cung cap hang hda va tién mat cho
6ng Th tong cong khoang 105.400.000 dong. Pau nam 2013, 6ng Th tring tram va
duoc chia 800.000.000 dong nhung khong chia da 30% cho ba theo thoa thuan. Dé
chiing minh yéu cau khoi kién, ba Nh cung cap cho Toa 4n 03 dia CD cing danh sach
ho tén va loi khai cia mot s6 nguoi lam ching.

Phia bi don 6ng Th cting vo 1a ba Huynh Thi Kh 1a ngudi ¢6 quyén loi va nghia
vu lién quan thira nhan ¢6 sy viéc 6ng Th trdng tram, nhung khong thira nhan cé
viéc ba Nh dau tu cho 6ng Th ciing nhu khong c6 sy thoa thuan dn chia gitra dng
Th véi ba Nh vé viéc trdng tram.

Nhu vay, viéc 6ng Th tring tram 1a c6 that, nhung viéc thoa thuan in chia gitra
6ng Th véi ba Nh c6 hay khong la van dé can lam sang té. Do khong c6 van ban thoa
thuan; theo nguyén don trinh bay doi bén chi thoa thuan bang miéng; vé phia bj don thi
khéng thtra nhan cé sy thoa thuan trén; cho nén viéc giai quyét vu &n, cha yéu dya vao
viéc xem xét, danh gia 101 khai ctia nhiig nguoi lam chang.

[2] Qua trinh giai quyét vu an, nguoi lam chung 6ng Nguyén Hung H
khai: ... Trong thoi gian di chung voi 6ng Th, 6ng H va 6ng Th ¢6 thoa thudn vai ba
Nh 14 néu tring tram sé chia cho ba Nh 20%, con éng H va 6ng Th 80% nhung
thoi gian nay 6ng Th va 6ng H déu thua 16 nén khdng chia cho ba Nh 20% nhuw
thda thudn... “6ng Th than van véi 6i la di nii nhiéu ma khong trang tram. Nay
nhdn dau tw la 7/3 chiz khong phdi 8/2 niza” (bit luc 164). Nhitng nguoi lam chiing
cac 6ng ba Truong Thi K, Nguyén Phic Th, Nguyén Thi Minh Th, Nguyén Vin Th
déu xac nhan vao ngay 12 thang 12 nam 2013 am lich nham ngay 23 thang 3 nam
2013 nhimng ngudi nay dén nha ba Nh udng nuéc, mua hang héa thi tinh c& nghe
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cudc noi chuyén gitra ba Kh (vo 6ng Th) va ba Nh; cu thé: Ba Truong Thi K khai:
“...cd Kh ndi véi t6i: Trang nhiéu gi ddu, dwgc 15.000.000 dong théi, chia ra chi Th
duwoe 7.000.000 dong, nay chia 70% cho chong tdi, 30% cho mg: bdy nén chong ti
(Thach) dwoc 5.000.000 dong, me: bay (Nh) dwge 2.000.000 dong” (but luc 97). Anh
Nguyén Phuc Th khai: «...T6i c6 nghe ba Kh néi viéc chia 7/3 nay da diroc Vo chong
ba Kh va ba Nh théa thudn véi nhau, di dén nam 2013 la dwoe 03 ndm” (b0t luc 99).
Chi Nguyén Thi Minh Th khai: «...Nghe ba Kh néi dung thang 1/2013 am lich, ba Nh
dira 6ng Th 50.000 dong va 01 cay thude dé di mii véi 6ng Chin Q, di miii vé tring tram
dwege 15.000.000 dong, trie 1.000.000 dong dn nhdu con lai chia déi mdi nguoi duroc
7.000.000 déng, gic: diea cho ba Nh ty 16 7/3 tiic ba Kh 70%, ba Nh 30% 1a 2.000.000
dong cho ba Nh... Tiép dé ba Kh ¢6 néi, sau nay di vé néu tring ba ty sé cho con ba Nh
mgét ty, con hai ty 14 ba Kh va ba Nh chia 7/3” (but luc 101). Ong Nguyén Van Th khai:
“...T6i c6 nghe ba Kh n6i véi ba Nh va vai nguoi niza 1a néu dng Th di lam rimg vé
triing tram thi sé chia 7/3 tizc 70% cho 6ng Th va 30% cho ba Nh” (but luc 107a).

Cac nhan chung trinh bay nhu trén, nhung bi don dng Th va nguoi ¢ quyén
loi nghia vu lién quan ba Kh khéng thira nhan c6 viéc lay hang, khéng thira nhan
phai chia phan cho ba Nh. Toa an cap so tham va Toa an cap phic tham cin cir vao
loi khai cua 6ng Th, ba Kh dé bac yéu cau khoi kién cua ba Nh 1a chua co co so.
Bai I8, Toa 4n cip so tham va cap phic thim chua tién hanh d6i chat gitta dng Th
véi 6ng Ha; chua déi chat gitta ba Kh véi cac nhan ching néi trén vé viéc trong
cling mot ngay, cac nhan chimg déu gap va ching kién cudc néi chuyén giira ba Kh
va ba Nh tai quan nha ba Nh; dé tir d6 c6 co s& xem xét, danh gia khach quan 101
khai cua cac bén, 1am co sé giai quyét noi dung vu an, thi mai dam bao dugc quyén
loi ctia duong su.

[3] Nay ba Nh tiép tuc yéu cau giam dinh d6i voi ndi dung cac dia CD ma Ba da
cung cap cho Toa an; theo ba Nh, cac dia CD nay la chiing ci chitng minh viéc ba va
6ng Th c6 thoa thuan dau tu va an chia khi dng Th tring tram. Vay khi giai quyét lai vu
an, Toa an can xac dinh chat ché yéu cau nay, can phai giai thich cho ba Nh biét su can
thiét vé viéc trung cau giam dinh cling nhu hau qua phap ly cua viéc khdng yéu cau
trung cau giam dinh, lién quan dén quyén va nghia vu cua duong su vé viéc thu
thap chting cw, tir 46 dé ba Nh ¢d sy lya chon nhat dinh.

[4] Do vu &n c6 tinh chat phtic tap nén can giao vu &n cho Toa &4n nhan dan
tinh Gia Lai xét xu lai theo thu tuc so tham.

Tir cAC can ctr néu trén, Hoi dong xét xir giam doc tham chap nhan Quyét
dinh khang nghi giam ddc tham sé 22/2019/KN-DS ngay 14/10/2019 ctia Chanh an
Tda 4n nhan dan cip cao tai Pa Nang.

Vi cdc 1€ trén;



QUYET PINH:

Can cir diém a khoan 1 Diéu 337; khoan 3 Diéu 343, Diéu 345 va Diéu 349

Bo luat TH tung dan sy nam 2015;

1. Huy toan bd Ban an dan sy phlc tham sé 30/2016/DS-PT ngay 17/5/2016
cua Toa 4n nhan dan tinh Gia Lai va Ban an dan su so thim s6 34/2015/DS-ST ngay
21/10/2015 cua Toa an nhan dan thi xa A, tinh Gia Lai.

2. Giao hd so vu an cho Toa an nhan dan tinh Gia Lai dé giai quyét so tham

lai theo ding quy dinh cua phép luat.

Quyét dinh giam d6c tham c6 hiéu luc phap luat ké tir ngay Hoi dong giam déc

tham ra quyét dinh.

Noi nhdn:

- Vu Phép ché va quan Iy khoa hoc TANDTC;

- Vién truéng VKSNDCC tai Pa Nang;

- Toa an nhan dan tinh Gia Lai

(2 ban kém hd so dé giai quyét so tham lai);
- Tda an nhan dan thi xa A, tinh Gia Lai;

- Chi cyc Thi hanh 4n dan su thi x4 A,

tinh Gia Lai;

- Cac duong sy (theo dia chi);

- Luu: Phong HCTP; Phong Giam dbc kiém tra
vé DS-KDTM-LP, hé so vy an.

~ TM. UY BAN THAM PHAN
THAM PHAN- CHU TQA PHIEN TOA

Pa ky)

VU THANH LIEM



