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NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA GIANG, TINH HA GIANG

- Thanh phin Hpi dong xét xir so' thim gom c6:
Tham phén - Chii toa phién toa: Ba Ma Thi Nghi
Cdc Hoi tham nhén dan: 1. Ong: Hira Van Ché
2. Ba: Khuét Thi Toan
- Thu ky phién toa: Ong Nguyén Trong Khanh - Thu ky Toa an nhéan dan thanh
ph6 Ha Giang.
- Dgi dién Vién kiém sdt nhéin dan thanh phé Ha Giang, tinh Ha Giang tham gia
phién toa: Ba Nguyén Thi Phuong Anh - Kiém sat vién.

Ngay 18 thang 4 nam 2017, tai Hoi truong xét xir dan sy Toa an nhan dan
thanh phé Ha Giang, tinh Ha Giang xét xir so thim cong khai vy an thu 1y sd: 02
/2016/TLST- KDTM ngay 15 thang 11 nim 2016 vé tranh chip hop déng mua ban
hang hoa theo Quyét dinh dua vu an ra xét xtr s6 01/2017/QDST-KDTM ngay 07
thang 4 nam 2017 gitra cac duong su:

1. Nguyén don: CONg ty c6 phan G
Pia chi: T6 18, thi tran V, huyén V, tinh Ha Giang.
- Nguoi dai dién theo uy quyen cia nguyén don: Ba Nguyén Thi H - Pho
Giam ddc cong ty (Vin ban uy quyén ngay 01/8/2016);
- Nguoi dai dién theo uy quyén cua nguyén don: Ong Nguyén Vin S - Pho
Giam ddc cong ty (Vin ban oy quyén sb 25 ngay 10/3/2017).
(Co6 mat tai phién toa).

2. Bi don: Cong ty ¢6 phan S
Pia chi: - T6 10, phuong T, thanh phé V, tinh Pha Tho.
-S6 70 A, quan T, thanh phé Ha Noi.
Nguoi dai dién theo phap luat ctia bi don: Ong Pao Hung T - Giam dbc cong ty.
( Vang mit tai phién toa khong c6 1y do).



NOI DUNG VU AN:

Theo don khoi kién ngay 27/10/2016 va qua trinh t6 tung dai dién theo uy
quyen cua nguyen don ba Nguyén Thi H trinh bay: Vao ngay 04/12/2014 tai Cong ty
¢ phan S, 6ng Pao Hung T dai dién cho Cong ty c6 phan S c6 dén don vi dat van dé
mua gach do dé thi cong cong trinh tru s¢ lam viéc cua Cuc H tinh Ha Giang, sau
khi thoa thuan hai bén ky két hop dong kinh té s6 20/HDMB ngay 04/12/2014 giita
Cong ty c6 phan S va Cong ty c6 phan G hai bén théng nhat hgp dong mua ban gach
va cat xdy dung voi nhitng diéu khoan cu thé gach dic Al don gia 1.650d/vién, gach
tuynel don gia 1.400d/ vién, cat xay don gia 150.000 d/kh01 Vé phuong thirc giao
nhan s lugng hang Cong ty co phan S lay dan theo tién do va nhu cau cia hai bén.
Cong ty c6 phan G giao hang cho Cong ty c¢o phan S tai cong trudng Cuc H tinh Ha
Giang. V& phuong thirc thanh toan Cong ty ¢6 phan S sé& thanh todn cho Cong ty cb
phan G bang hinh thitc chuyén khoan trudc khi 1ay hang. Sau khi thong nhat xong
hai bén thuc hién giao dich mua ban cac xe nhan van chuyén c6 kém theo gidy giao
hang, nhung trong qua trinh giao nhan va thanh todn bén mua khong tuan thu noi
dung thoa thuan trong hop dong va khong con thi cong cong trinh d6 ntra. Cu thé cac
xe nhan cho hang ky nhan giao hang voi thu kho anh Nguyen Ngoc A la nguoi nhan
hang ctia Cong ty c6 phan S gdm tong cong céac lan theo gidy giao nhan hang ca tién
gach va cat 1a 56.230.000,d. Phia Cong ty c6 phan S di thanh toan duoc
10.000.000,d bang tién mat. Hién Cong ty c6 phan S con no phia Cong ty c6 phan G
voi so tién 1a 46.230.000,d (Bon muoi sau triéu hai tram ba muoi nghin dong) cong
ty co phan G di nhiéu 1an yéu cau Cong ty co phan S thanh toan s tién ng trén
nhung khong c6 két qua va tra 1oi cho khéi luong cong trinh thanh toan tur Cuc H
tinh Ha Giang. Nay Cong ty co phan S khong hop tac giai quyet va cho rang chua
chét no giita hai bén. Do vay, cong ty ¢ phan G lam don dé nghi Toa 4n thanh phd
Ha Giang giai quyét budc Cong ty c0 phan S tra s6 tién mua hang theo hop dong con
no 1a 46.230.000,d cho cong ty c6 phan G.

- V& phia bi don tai van ban sb 44/CT- TCKT ngay 29/11/2016 cua Cong ty cd
phan Scoy kién nhu sau: Trudc tién Cong ty c¢d phan S khang dinh viéc ky ket hop
dong s6 020/HPMB ngay 04/12/2014 gitta Cong ty c6 phan S va Cong ty cd phan
Gdam bao tinh phap 1y theo quy dinh cua Luét thuong mai. Vé Cong ty ¢ phan G
khoi kién Cong ty c6 phan S yéu ciu thanh toan s6 tién 46.230.000,d 1a khong dam
bao tinh phap ly vi cac ly do: congty G cung cap hang khong c6 don dat hang cua
Cong ty co phan S theo diéu khoan ciia hop dong. Cac ho so gidy giao vat licu, glay
giao hang, bang d6i chiéu cong ng khong co xac nhén, chit ky cua nguoi co tham
quyén dai dién ciia Cong ty co phan S. Do vay, viéc khaoi kién ctiia Cong ty cd phan
G 1a hoan toan khong c6 can ctr phap 1y.

Tai ban tu khai dai dién theo uy quyén cta bi don trinh bay: Viéc thue hién hop
ddng kinh té s6 20/HPMB ngay 04/12/2014 gitra hai bén Cong ty cd phan G va
Cong ty cb phan S 13 ¢o thuc. Tuy nhién cho dén thoi diém hién tai sb liéu thong
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nhét xac nhan cong ng gitra hai bén 1a khong c6, viéc giao dich, giao nhan, xac nhan
sO liéu hang hoa gitra hai bén cung khong dam bao tinh phap ly nguoi dai dién hop
phép ctia Coéng ty cd phan S 1a 6ng Pao Hung T chua ky hodc oy quyén cho phap
nhan khac ky giao dich va nhan ng. Do vay, viéc khoi kién cia bén Cong ty c6 phan
G 1a khong c6 co so.

Tai phién ddi chat ngay 16/12/2016 hai bén khing dinh hop ddng kinh té sé
20/HDMB ngay 04/12/2014 1a hop ddng kinh té dam bao tinh phap ly. Nhung vé
thue hién hop ddng phia nguyén don ¢ y kién d3 thyc hién chuyén hang gach, cat
xay dung cong trinh Cuc H sb tién con no 46.230.000,d d3 c6 bang d6i chiéu cong
no v4i khach hang anh Nguyén Ngoc A la nguoi cua Cong ty co phan S da nhan
hang. Y kién cua dai dién theo uy quyén cta bi don chua c6 d6i chiéu vé cong no
voi nhau dam bao tu cach phap nhan theo hop dong. Ong Nguyen Ngoc A chua du
tu cach phap nhan dé d01 chiéu cong ng véi phia coéng ty c¢d phan G, viée ddi chiéu
chua du tinh phap 1y can phai xac dinh rd giita hai bén.

Trong qua trinh giai quyét vu an Toa an da ra thong bao vé phién hop klem tra
viéc giao nop chimg clr va hoa giai nhung phia Cong ty cO phan S déu vang mit
khong ¢ 1y do. Do d6, Toa an khong tién hanh hoa giai dugc va mé phién toa xét xir
vu an theo quy dinh cia phép luat.

Tai phlen toa dai dién theo uy quyén cua nguyén don van gitt nguyén quan
diém ban dau dé nghi Cong ty c¢b phan S tra sb tién con no 14 46.230.000,d. Déi vai
cac glay giao hang trudce thoi dlem ky hop d6ng 1a do hai bén d3 théng nhat va duoc
su nhat tri ciia phia bén Cong ty c¢d phan S cho chd hang trude.

* Y kién cta dai dién Vién kiém sat nhan dan thanh phé Ha Giang: Trong qua
trinh giai quyét vu an va tai phién toa, Thim phan, HDXX déu tuan thu ding quy
dinh cua phap luat. Viéc chap hanh phap luat cua duong sy nguyén don thyc hién
dung quyén va nghia vu t6 tung quy dinh tai Piéu 70, Piéu 71 Bo luat TTDS. Bi don
vang mat khong co 1y do vi pham khoan 16, Biéu 70 Bo luat TTDS.

- Y kién vé viéc giai quyét vu an: Can cr cac tai liéu chimg cr nguyén don
cung cap bang d6i chiéu cong no ngay 07/12/2014; 12 giéy giao nhan hang nguoi
nhén 12 Nguyén Ngoc A, khong c6 xac nhén cua Cong ty co phan S. Vi vy, khong
¢ du can cu xac dinh Cong ty co phan S ng Cong ty co phan G. Bé nghi Hoi dong
xét xtr ap dung Diéu 24; Piéu 50; Piéu 55; Dleu 306 Luat Thuong Mai giai quyet vy
an nhu sau: Khong chap nhan toan bd yéu cau cua Nguyén don cong ty co phan G vé
viée yéu cau Cong ty cb phan Sphai thanh toan s tién 46.230.000,d.

- V& an phi: Cong ty c6 phan G phai chiu tién an phi theo quy dinh Diéu 147 Bo
luat TTDS.



NHAN PINH CUA TOA AN:

Cong ty ¢6 phan S c6 ky hop dong mua gach va cat xay dé xay dung cong
trinh Cuc H tinh Ha Giang véi Cong ty ¢ phan G theo hop déng s6 020/HPMB
ngay 04/12/2014. Hai bén thoa thuan trong hop ddng vé don gia, chung loai chat
lugng, phuong thire thanh toan. Trong qua trinh thuc hién hop ddng cong ty c6 phan
G ddng ¥y cho Cong ty ¢b phan S du no tién gach véi sb tlen 50.000.000,d. Thoi han
thanh toan khoan du n¢ la 30 ngay ké tir ngay cong ty cd phan G thong bao, néu
Cong ty co phan S khong thanh toan thi cong ty co phan G s€ ngimg cung cap hang.
Sau khi ky két hop dong hai bén da thuc hién theo hop dong da ky két, tuy nhién qua
trinh giao nhén va thanh toan bén mua khong tuan thu ndi dung thoa thuén trong hop
ddng, cac 1an giao nhan ‘hang co ky gidy giao nhan hang voi nhau can cur vao giay
giao nhan hang cuy thé tién cong ng cuia Cong ty cb phan S bao gdm tién gach va cat
la 56.230.050,d da thanh toan dugc 10.000.000,d con ng lai 1a 46.230.050,d. Xét yéu
cau ctia Cong ty cd phan G dé nghi Cong ty 0(3 phan S tra sd tién gach, cat con ng
chua thanh toan 1a c6 co s& bdi 1€: Theo hop dong d3 ky két phia Cong ty c6 phan S
anh Nguyen Ngoc A la nguoi nhan hang truc tiép da ky nhan xac nhan vai Cong ty
co phan G cac xe giao hang, di chiéu véi nguoi giao hang. Tai phién dbi chat dai
dién theo uy quyén cta Cong ty c6 phan S ciing thira nhan c6 no. Hon nita, Cong ty
¢ phan G da nhén dugc khoan thanh toan bang tién mat 1a 10.000.000.d. Qua trinh
giai quyet vu an phia Cong ty c6 phan S da dugc Toa an triéu tap hop 1€ nhiéu lan
nhung van ving miat khong co 1y do, tai phién toa bi don vang mat khong c6 ly do
nén khong dua duge quan diém ctia minh, Tai phién toa dai dién Vién kiém sat nhan
dan thanh phé Ha Giang c6 ¥ kién phat bidu cin ctr vao cac tai liéu nguyén don cung
cap bang ddi chiéu cong no ngay 07/12/2014; 12 gidy giao nhan hang nguoi nhan la
anh Nguyén Ngoc A khong c6 xac nhén cua Cong ty co phan S nén khong du cin cir
xéac dinh COng ty c6 phan S ng Cong ty c6 phan G dé nghi Hoi ddng xét xir khong
chép nhan yéu cau khdi kién ctia nguyén don. Nhung cin clr vao cac tai liéu chimg
ctr do nguyén don cung cap, cac bién ban xac minh thu thip ching ct déu dugc xac
nhan Cong ty co phan S 1a don vi 0 thi cong xay dung Cuc H tinh Ha Giang. Nhu
vay, du co s¢ can budc Cong ty c¢b phan S 'phai ¢6 trach nhiém thanh toan tién gach,
cat v4i so tién con ng 1a 46.230.000,d (Bon mueoi sau triéu hai tram ba mwoi nghin
dong) cho Cong ty cd phan G.

Vé an phi: Cong ty c¢6 phan S phai chiu an phi KDTM c¢6 gia ngach theo quy
dinh cua phap luat 12 46.230.000,d x 5% = 2.311.500,d ; Hoan tra lai tién tam tng 4n
phi cho Cong ty ¢b phin G.

Vi cac lé trén:

QUYET PINH:



Can clr vao Diéu 24; Piéu 50; Piéu 55 Luat Thuong Mai nam 2005, Diéu 30;
khoan 3 Piéu 144; Khoan 1 Diéu 147; Diéu 227; 228 B6 luat té tung dan sy; Diéu
48 Nghi quyét s 326/2016/UBTVQH14, ngay 30/12/2016 quy dinh vé mirc thu,
mién, giam, thu ndp, quan 1y va sir dung an phi va 1é phi Toa an; Khoan 2 Piéu 27
Phép 1énh an phi, 1€ phi Toa an ngay 27/2/2009.

1. Chap nhan don khoi kién cia Cong ty ¢ phan G vé viéc Tranh chip hop
d6ng mua ban hang hoa di v6i Cong ty cb phan S.

Tuyén xtr: Bugc Cong ty c¢b phan S phai co trach nhiém thanh toan tién gach, cat cho
Cong ty ¢o phéan G s06 tién con no la 46.230.000,d ( Bon muoi sau triéu hai tram ba
muoi nghin dong).

Ké tir khi c6 don yéu cau ciia nguoi dwoc thi hanh dn thi bén phdi thi hanh dn
con phdi chiu khodn 1di sudt ciia so tién chwa thi hanh dn theo quy dinh tai khodn 2
Piéu 357 bé ludt dan sw nam 2015 twong ung voi thoi gian Chua thi hanh dn tai thoi
diém thanh todn.

o2 Vé an phi: Cong ty c¢6 phan S phai chiu tién an phi kinh doanh thuong mai so
tham c6 gid ngach 1a 2.311.500,& (Hai triéu ba tram mwoi mot nghin nam tram
dong).

_ Tra lai cho Cong ty co phﬁn G s6 tién tam Gng an phi 2.000.000,d ( Hai trieu
dong) ba Nguyén Thi H ndp tién tai Chi cuc Thi hanh an dan sy thanh phd Ha Giang
theo bién lai s6 00287 ngay 15/11/2016.

Trieong hop ban dn, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 Ludt thi
hanh an dan sw thi nguoi dwoc Thi hanh an dan sw, nguwoi phai thi hanh an dan su
c6 quyén thod thudn Thi hanh dn, quyén yéu cau Thi hanh dn, tw nguyén Thi hanh dn
hodc bi cueong ché Thi hanh én theo quy dinh tai cdc diéu 6,7,7a va 9 Ludt Thi hanh
an dan sw: Thoi hiéu thi hanh dn dwoc thuc hién theo quy dinh tai Pieu 30 Ludt Thi
hanh an dan su.

Béo cho nguyén don c6 mat biét c6 quyén khang céo ban an trong thoi han 15
ngay ké tir ngay tuyén an so thim. Bao cho bi don vang mat biét c6 quyén khang céo
ban &n trong han 15 ngay ké tir ngay nhan dugc ban sao ban an so tham./.

TM. HQI PONG XET XU SO THAM
Noi nhén: Tham phan - Chii toa phién toa
- VKSND TPHG;
- TAND tinh;
- Céc duong su;
-C.CTHATP;
- Luu HS;

- Luu b phan. Ma Thi Nghi






